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ABSTRACT

REFUGEES WITHIN THE FRAMEWORK OF THE RESPONSIBILITY TO
PROTECT: A COMPARISON OF THE CASES OF LIBYA AND SYRIA

Kul, Selin
M.S., Department of Middle East Studies
Supervisor: Assoc. Prof. Dr. Basak Kale

Co-Supervisor: Assist. Prof. Dr. Mine Pinar G6zen Ercan

September 2017, 141 pages

The Arab uprisings and subsequent civil wars have influenced many countries in the
Middle East, and over time led to one of the largest refugee movements since World
War II. Libya and Syria, which have been the greatest sources of mass movements
of refugees and asylum seekers, have had considerable impact on the neighbouring
countries. The policies developed by the international community, especially by the
European Union, in response to the mass movement of peoples have remained weak,
and eventually the situation has turned into a protection crisis. This thesis aims to
reveal the link between refugee protection and the Responsibility to Protect (R2P)
principle. Accordingly, it addresses the international responsibility for the protection
of refugees within the framework of R2P, which as a principle establishes that

sovereignty brings with it the responsibility of a state towards its population, and if

v



that state is unable or unwilling to fulfil this responsibility, then it should be
undertaken by the international community. In this context, the R2P is presented as
a complementary element to tackle with the deficiencies of the existing refugee
protection legislation, wherein the responsibility for the protection of refugees is to
be included within the peaceful measures of the principle. To this end, the cases of
Libya and Syria, which are widely accepted in the literature as two prominent R2P
cases are analysed comparatively in relation to the refugee protection crisis over the

last six years.

Keywords: Responsibility to Protect (R2P), Refugees and Asylum Seekers, Syria,

Libya, European Union and Refugee Crisis
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MULTECILERI KORUMA SORUMLULUGU CERCEVESINDE ELE ALMAK:
LIBYA VE SURIYE ORNEKLERININ KARSILASTIRILMASI

Kul, Selin
Yiiksek Lisans, Orta Dogu Arastirmalari Boliimii
Tez Yoneticisi: Dog. Dr. Basak Kale

Ortak Tez Yoneticisi: Yrd.Dog¢.Dr. Mine Pinar G6zen Ercan

Eyliil 2017, 141 sayfa

Orta Dogu’da pek cok iilkeyi etkisi altina alan Arap ayaklanmalar1 ve devaminda
yasanan i¢ savaslar, Ikinci Diinya Savasi’ndan bu yana karsilasilan en biiyiik miilteci
hareketlerinden birini de beraberinde getirmistir. Bu akimin en 6nemli kaynak
ilkelerinden olan Libya ve Suriye’den 6zellikle komsu iilkelere 6nemli bir miilteci
hareketi yaganmistir. Uluslararast toplumun, 6zellikle Avrupa Birligi’nin, sorunu
c¢ozmek adina gelistirdikleri politikalar yetersiz kalmis ve nihayetinde bu durum
uluslararast bir koruma krizine doniismiistiir. Bu tez, egemenlik kavraminin
devletlere bulunduklar1 topraklar igerisindeki insanlar1 korumaya yonelik bir
sorumlulugu da beraberinde getirdigini ve bir devletin bu sorumlulugu yerine
getirmekte yetersiz kaldig1 veya isteksiz oldugu durumlarda uluslararasi toplumun

bu sorumlulugu iistlendigini ileri siiren Koruma Sorumlulugu (R2P) kavraminin
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miilteciler ile iligkisini ortaya koymay1 ve miiltecileri korumaya yonelik uluslararasi
sorumlulugu R2P kapsaminda ele almayr amaglamaktadir. Bu kapsamda, R2P
mevcut miilteci hukukunun kimi eksikliklerine tamamlayic1 bir unsur olarak
sunulmus ve miiltecileri korumaya yonelik sorumluluk, R2P kapsamindaki baris¢il
tedbirlere dahil edilmistir. Arap ayaklanmalar1 doneminde koruma sorumlulugu
kapsaminda askeri miidahale yapilan Libya ve bu kapsamda herhangi bir miidahale
yapilmamasi sebebiyle siklikla kiyaslamalara tabi tutulan Suriye ornekleri, bu kez
son alt1 yilda yasanan miilteci koruma krizi acisindan karsilastirmali olarak ele

alimustir.

Anahtar Kelimeler: Koruma Sorumlulugu, Miilteci ve Siginmacilar, Suriye, Libya,

Avrupa Birligi ve Miilteci Krizi
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CHAPTER 1

INTRODUCTION

In the aftermath of the Cold War, the increase in the number of mass atrocities taking
place within the borders of states ignited debates regarding the acceptability of
humanitarian interventions and the limit of states’ sovereignty. Based on “the question
of when, if ever, it is appropriate for states to take coercive—and in particular
military—action against another state for the purpose of protecting people at risk in
that other state”,! the principle of the “Responsibility to Protect” (R2P) was developed
in 2001 by the International Commission on Intervention and State Sovereignty
(ICISS). Four years later, R2P was unanimously adopted by the United Nations (UN)
General Assembly under Paragraphs 138 and 139 of the World Summit Outcome
Document, which was significant event in terms of the normative acceptance of the
doctrine. With this, it was accepted that each state has a responsibility to protect its
population from genocide, war crimes, ethnic cleansing and crimes against humanity
(hereinafter atrocity crimes). Meanwhile, the international community was given the
responsibility to encourage and assist states to fulfil this task, as well as to use
appropriate diplomatic, humanitarian and other peaceful means, and when necessary
coercive measures, to protect the population at risk. Accordingly, it can be observed
that R2P is a principle that aims to prevent atrocity crimes from happening or
escalating. Therefore, in terms of its scope and methods, R2P is different from the
doctrine of humanitarian intervention, which aims to stop mass atrocities after they
have peaked. As the idea of the protection of populations is at the core of the R2P
principle, there are various aspects to consider for determining how to achieve the

goals of prevention and protection at different stages. Accordingly, this thesis focuses

'ICISS, “The Responsibility to Protect: The Report of the International Commission on Intervention
and State Sovereignty”, International Development Research Centre, Ottawa, 2001, p. vii.
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on one of the underexplored aspects within the framework of R2P, namely the question

of refugees.

After the 1990s, states began to approach the issue of refugees as a matter of security,
in line with their concerns about the growing number of mass movement of refugees.
While the Convention Relating to the Status of Refugees (hereinafter, the 1951
Convention) and its 1967 Protocol established the foundations about the rights relating
to refugees, the security oriented and sovereignty prioritising perspective of states
started to present granting of asylum as a privilege rather than a right. Similarly,
especially over the last decade, the differences of opinion between states in terms of
their approaches to accepting refugees to their countries have created an imbalanced
picture in terms of states’ assumption of their pre-existing legal duties towards
refugees from various countries. In this regard, with the new millennium the
international community has faced with refugee “crises”, wherein many states failed
to fulfil their legal duties under the well-established 1951 Convention, the 1967

Protocol and other international conventions.

While the framework for the status and protection of refugees exists independently,
the question of the protection of refugees can also be viewed from an R2P lens. In
cases where mass atrocities are taking place within a country, it is a natural outcome
that the targeted population would seek ways to escape the conflict, and even the
country. As this is a case wherein the state is failing to protect its population, there
arises the need for the international community to uphold its responsibility towards the
unprotected population. Hence, under such circumstances, the international
community not only needs to react to stop the atrocity crimes, but also to protect the
people who have been displaced, or left their country, as well as those who have
remained in the area of conflict. In this vein, arguing that the protection of refugees is
a question which not only pertains to the existing legal framework established under
the 1951 Convention and its Protocol but also to the responsibility to protect, this thesis
compares and contrasts the cases of Libya and Syria to showcase why and how the

R2P framework can be utilised as a complementary tool to the existing refugee law.



In the R2P literature, the question of military intervention has been studied widely,” as
this aspect has been considered the most controversial one not only by scholars but
also by states. Most recently, there have been increasing numbers of works debating
the future of R2P? in light of the problems related to the implementation of the
principle in the cases of Libya and Syria. While there are also works criticising* the
principle or discussing its legality,’ the international community’s responsibility

towards people fleeing from conflict remains an underexplored aspect.

An early example of a study linking R2P to the protection of refugees and asylum
seekers is that of Brian Barbour and Brian Gorlick. In the article, they argue that vis-
a-vis the coercive measures of R2P, granting asylum and ensuring protection of
refugees and internally displaced persons (IDPs) are less controversial ways to protect

potential victims of mass atrocities.®

After 2011, with the escalation of the conflict in Syria that led to an increasing number
of IDPs and refugees, important contributions to the R2P literature began to emerge.

Angus Francis’s 2012 study entitled “The Responsibility to Protect and the

2Alex J. Bellamy, “The Responsibility to Protect and the Problem of Military Intervention”,
International Affairs, 84(4), (2008), pp. 615-639; Eve Massingham, “Military Intervention for
Humanitarian Purposes: Does the Responsibility to Protect Doctrine Advance the Legality of the Use
of Force for Humanitarian Ends?”, International Review of the Red Cross, 91(876), (2009), pp. 803-
831.

3See David Chandler, “The R2P Is Dead Long Live the R2P: The Successful Separation of Military
Intervention from the Responsibility to Protect”, International Peacekeeping, 22(1), (2015), pp. 1-5;
Pinar Gozen Ercan, Debating the Future of the ‘Responsibility to Protect’: The Evolution of a Moral
Norm, (Basingstoke: Palgrave Macmillan, 2016); Spencer Zifcak, “The Responsibility to Protect After
Libya and Syria”, Melbourne Journal of International Law, 13, (2012), pp.1-35.

“Hilary Charlesworth, “Feminist Reflections on the Responsibility to Protect”, Global Responsibility to
Protect, 2, (2010), pp. 232-249; Mojtaba Mahdavi, “A Postcolonial Critique of Responsibility to Protect
in the Middle East”, Perceptions, XX(1), (2015), pp. 7-36.

SCarsten Stahn, “Responsibility to Protect: Political Rhetoric or Emerging Legal Norm?”, The American
Journal of International Law, 101 (1), (2007), pp. 990-1020; Brian Barbour and Brian Gorlick,
“Embracing the ‘Responsibility to Protect’: A Repertoire of Measures Including Asylum for Potential
Victims,” International Journal of Refugee Law, 20(4), (2008), pp. 533-566.

®Brian Barbour and Brian Gorlick, (2008), “Embracing the ‘Responsibility to Protect’: A Repertoire of
Measures Including Asylum for Potential Victims,” International Journal of Refugee Law 20, no. 4, pp.
533-566.



International Refugee Regime’, as well as Tendayi Achiume’s and Alise Coen’s
works in 2015 are some of the few examples addressing the issue of mass movement
of refugees after the Syrian civil war.® Moreover, William Maley’s 2015 article and
James Souter’s 2016 articles are conceptual contributions that discuss refugees within
the framework of R2P.° Nevertheless, a comprehensive study of the protection of
refugees in relation to R2P is still missing. In this context, this thesis aims to contribute
to the growing literature by showcasing the interrelation between the protection of
refugees and the responsibility to protect. Accordingly, diverging from the mass R2P
literature, which has mainly focused on the coercive means of R2P, this thesis
underlines the peaceful means of the concept, and places the protection of refugees as
a concern for the international community that requires the adoption of decisive non-
coercive measures. To this end, the analysis of this thesis is built on a comparison of

the cases of Libya and Syria.

As two major humanitarian crises of the greater Middle East, which emerged at the
same time period, the cases of Libya and Syria have evolved differently due to the
differences in international community’s response and broader international political
dynamics. On the one hand, due to the nature of the crimes committed in these
countries by different groups/parties, both cases are examples of R2P crises, which
resulted with mass movements of populations. On the other hand, there are many
points of contrast between the two cases, especially in terms of the international
community’s way of operation. In the case of Libya, the United Nations Security

Council (UNSC) authorized a military intervention under Resolution 1973 (2011), and

’

"Angus Francis, “The Responsibility to Protect and the International Refugee Regime,” in Angus
Francis, Vesselin Popovski, and Charles Sampford, ed., Norms of Protection: Responsibility to Protect,
Protection of Civilians and Their Interaction (Tokyo: United Nations University Press, (2012).

8Tendayi Achiume, (2015), “Syria, Cost-Sharing and the Responsibility to Protect
Refugees,” University of Minnesota Law Review 100, no. 2, pp. 687-761; Alise Coen, (2015), “R2P,
Global Governance, and the Syrian Refugee Crisis,” International Journal of Human Rights 19, no. 8
(2015), pp. 1044-1058.

*William Maley, “Humanitarian Law, Refugee Protection and the Responsibility to Protect,” in Ramesh
Thakur and William Maley, eds., Theorising the Responsibility to Protect (Cambridge: Cambridge
University Press, 2015) and James Souter, “Good International Citizenship and Special Responsibilities
to Protect Refugees,” British Journal of Politics and International Relations 18, no. 4 (2016), pp. 795—
811.



this became the first example of R2P’s implementation through the use of force in a
timely and decisive manner.'° However, the way the sanctions of Resolution 1973 was
carried out by the North Atlantic Treaty Organization (NATO) and the intervening
states sharpened the differences of opinion between the permanent members of the
UNSC (P5), while it led to the rise of alternative proposals by Brazil, Russia, India,
China and South Africa (BRICS) countries on how the principle of R2P should be
interpreted and exercised.!! In contrast, during the civil war in Syria, which has been
continuing since 2011, no decisive R2P action has been taken. Whilst inaction in Syria
led to critiques of R2P to increase in number, political debates in the UNSC regarding
the case of Syria reflected the concerns that arose during the Libyan intervention.
Although the two cases have been analysed together in various works in the R2P
literature with regard to action and inaction, or in terms of R2P’s failure, the aspect of

refugees have been under explored.

As the final analysis of the thesis will demonstrate, although the mass movement of
refugees and asylum seekers from Libya seems more limited in comparison to those
from Syria, the two cases have been intertwined also because Libya is a transit country,
that has been negatively affected by the movement of refugees and asylum seekers
from Syria in pursuit of reaching the European route. Both cases have additional
qualities related to the refugees that allow for comparison from an R2P lens due to the
way the international community has assumed/disregarded its responsibility to protect
the Libyan and Syrian populations outside the two countries. Whilst the failure to bring
stability to Libya with the military intervention led to the attempts of refugees and
asylum seekers of different origin to cross the Mediterranean to reach European
countries—especially frontline states such as Malta and Italy through Libya—mass

refugee movements from Syria resulted with a worldwide protection crisis.

Ramesh Thakur, “R2P after Libya and Syria: Engaging Emerging Powers”, The Washington
Quarterly, (2013), p. 69.

1See Oliver Stuenkel, “The BRICS and Future of R2P: Was Syria or Libya the Exception?”, Global
Responsibility to Protect, 6, (2014), pp. 3-28.



In light of the comparative analysis, first the interrelation between the R2P framework
and the current regime for refugees will be clarified. Afterwards, it will be argued that
a wider perspective connecting the R2P and refugee frameworks would allow the
international community to be more efficient and effective in future cases without

resorting to the controversial coercive measures requiring the UNSC authorization.

In terms of methodology, in comparing and contrasting the two cases, it is important
to note that for purposes of data collection and accuracy, the time frame for comparison
is limited to the period between February 2011 and April 2017. Given the limited
number sources of data, as for statistical information the United Nations High
Commissioner of Refugees (UNHCR) and the International Organization for
Migration (IOM) data are used as primary references for indicating the number of

refugees and IDPs.

This thesis consists of four chapters. In the first chapter, the conceptual framework of
the responsibility to protect and the legal regime for refugees is presented. Beginning
with the evolution of the R2P principle what the individual and international
responsibilities entail of are discussed. Subsequently, independent from the framework
of R2P, the current refugee regime and its deficiencies are examined to understand the
established duties of states. It is important to note that, this thesis does not argue for
replacing the current refugee regime by placing it under the R2P framework. What is
proposed is to utilise the R2P framework to raise awareness about the immediacy of
humanitarian crises and to make sure that states, as well as the international community
would uphold their legal responsibilities in terms of the protection of populations,
including refugees. Such a complementary approach would also allow overcoming a
mischaracterization of R2P as a strategy devoid of peaceful measures or as a synonym
for humanitarian intervention. Creating an infrastructure for effective protection of
refugees under the R2P framework will contribute to change these perceptions and be
a step for R2P towards its main objective of protecting populations at risk. After
discussing the shortcomings of the current refugee regime, in the last part of the
chapter, the R2P principle is presented as a complementary framework for ensuring

the protection of refugees.



Following the conceptual analysis, the second chapter focuses on the first case of this
thesis, namely the case of Libya. Following an overview of the case’s evolution, the
post-civil war process in the region and the ongoing instability which have triggered

the mass refugee movements and refugee protection crisis are studied.

The third chapter is devoted to the analysis of the second case study, Syria. After
referring to the development and break points of the Syrian civil war, the UNSC’s
failure to take a decisive R2P action is discussed. Subsequently, the mass refugee
movements from Syria to the region and its impact on the neighbouring countries vis-
a-vis the response of the European Union (EU) and European countries to the

developments are discussed.

Following from the cases analyses, the fourth chapter establishes the link between R2P
and refugees. In this context, comparative aspects of the two cases, as well as main
points of contrast are underlined. The misconception of R2P—owing to the case of
Libya—as nothing more than humanitarian military intervention is evaluated on
grounds of the interrelation between R2P and the protection of refugees. Finally, the

thesis concludes with a general overview and presents the main argument of the thesis.



CHAPTER 2

THE RESPONSIBILITY TO PROTECT AND THE INTERNATIONAL
REFUGEE REGIME

2.1. The Responsibility to Protect

2.1.1. Emergence of the Responsibility to Protect

Although the roots of the humanitarian intervention doctrine in the modern era can be
traced back to the 19 century,'? the normative framework for state sovereignty began
to change with the end of the Cold War. In the wake of this normative change, the
disintegration of the Soviet Union, the end of bipolarity and reinterpretation of
international peace and security—including human rights and values—played
important roles. The basic conditions and obligations that a sovereign state must fulfil
were reinterpreted, and the failure of a state to protect its population’s fundamental
rights within its borders emerged as a subject requiring the attention of the
international community, not only as a moral principle but also in relation to the
maintenance or preservation of international peace and security. Such transformation
brought into debate the notion of an “absolute” sovereignty of states within their

national borders.

In traditional approaches to interstate relations, which are based on the Westphalian
notion of sovereignty, the state has full jurisdiction within its borders, and thus, is the
highest decision-making authority over the people and resources on its territory.
Following from this, in the aftermath of World War II, the new international system

established under the UN Charter put forth the principles of sovereign equality of states

12Alexis Heraclides, “Humanitarian Intervention in the 19™ Century: The Heyday of a Controversial
Concept”, Global Society Journal, 26(2), (2012), pp. 215-240.
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(Article 2/1), as well as non-intervention in the affairs of states as basics for regulating
interstate relations.!®> Thereby, from a state-centric view, it was perceived that
international law has given the sovereign state absolute authority within its borders,
while forbidding states from interfering with each other’s internal affairs. Although
the transition from a bipolar world order by the 1990s ostensibly paved the way for
intervening in cases of internal turmoil in sovereign states, in the face of ongoing mass
atrocities such as in Rwanda, Somalia and Srebrenica, the UN proved ineffective to

respond.

NATO’s 1999 humanitarian intervention in Kosovo, and the 2003 Iraqi operation of a
coalition of the willing—during which human rights concerns were pronounced to
seek legitimacy for the military action—without a UNSC authorisation led to serious
criticisms of the UN, besides the doctrine of humanitarian intervention. While inaction
was criticised in many cases of the 1990s, in the 2003 case of Iraq, the abuse of
humanitarian justifications led to criticisms about humanitarian intervention, and was
considered by some as an attack on sovereignty and portrayed as an imperialistic
“foreign policy tool”.!* Following large-scale human rights violations and massacres
in different parts of the world during the 1990s, in 1999 and 2000, the UN Secretary-
General Kofi Annan brought the following question to the agenda of the international
community: “If humanitarian intervention is indeed an unacceptable attack against
sovereignty, how should we respond to large-scale and systematic human rights
violations affecting every basic rule of our common humanity, such as Rwanda and
Srebrenica?”’'> In response to this question, in 2000, the ICISS sponsored by the
Canadian Government and supported by Chicago’s Mac Arthur Foundation began to

prepare a report which was completed in 2001. The main objective of this report,

3United Nations, Charter of the United Nations, 24 October 1945, Article 2; UN General Assembly,
Declaration on Principles of International Law concerning Friendly Relations and Cooperation among
States in accordance with the Charter of the United Nations, 24 October 1970, A/RES/2625(XXV).

“Pinar Gozen Ercan, Debating the Future of the ‘Responsibility to Protect’: The Evolution of a Moral
Norm, (Basingstoke: Palgrave Macmillan, 2016), p. 19.

BICISS, “The Responsibility to Protect”, p. vii.



named “the Responsibility to Protect” (R2P), was to establish a satisfactory and
reliable guideline under the guidance of which the international community would

respond to domestic human rights violations.'¢

In the introduction of the report of the ICISS, R2P’s aim is established as to draw the
lines of resorting to coercive means, in particular the use of military force, to protect
the people whose lives have been put in danger by the state.!” Arguably, one of the
most important contributions of this report concerns the approach to state sovereignty.
The R2P understanding sees the main task of sovereign states as protecting their
citizens from mass atrocities. Hence, it departs from the traditional approach to
sovereignty suggesting the free will of states over their citizens within their borders.!'®
In this regard, the report follows from the notion of “sovereignty as responsibility”
which was developed by the former Special Representatives Roberta Cohen and
Francis Deng in 1996 for displaced persons.!® Their study posited that besides the
rights of the state over its territory, sovereignty includes responsibilities, among which
comes the duty to protect the population living on the territory of the sovereign states.
Borrowing from this understanding, the report adopts the understanding of sovereignty
as responsibility and establishes a broader framework on how to respond to mass
atrocities. According to R2P, the primary responsibility to protect the population lies

with the state, and if state authorities are unable or unwilling to fulfil this

18Gareth Evans, “From an Idea to an International Norm”, in Juliette Voinov Kohler, Richar H. Cooper,
Responsibility to Protect: The Global Moral Compact for the 21st Century, (Palgrave Macmillan US,
2009), p. 19.

7ICISS,“The Responsibility to Protect”, p. viii.
B[CISS, “The Responsibility to Protect”, p. 13.
YFrancis M. Deng, Sadikiel Kimaro, Terrence Lyons, Donald Rothchild and 1. William Zartman,
Sovereignty as Responsibility: Conflict Management in Africa, (Washington: The Brookings

Institution, 1996); Roberta Cohen, Francis M. Deng, Masses in Flight: The Global Crisis of Internal
Displacement, (Washington: The Brookings Institution, 1998).

10



responsibility, the international community should undertake it.?° In this regard, the

report has created an exception to the “non-intervention” principle.?!

R2P comprises of three specific responsibilities in which different actors of the
international system are involved. The first is the “responsibility to prevent”, which
refers to states’ responsibility to protect their citizens from mass atrocities. It is
intended to act on the “early warning” signs that approaches to a problem before it
transforms into an actual humanitarian crisis. The second is the “responsibility to
react”, which comes into question when the preventive measures fail, and hence, the
international community is to assume the responsibility to adopt either peaceful or
coercive measures to react to the crisis.?? The third is the “responsibility to rebuild”,
which aims to ensure that peace, stability and assistance is provided during the

reconstruction phase in the country, particularly after a military intervention.??

The ICISS places the emphasis on the prevention of grave violations of human rights
and mass killings as the primary responsibility to clarify that R2P is much more than
military intervention. The report underlines prevention as the most important and
crucial step which should be borne by the state itself; if prevention fails, according to
the report the responsibilities to react and to rebuild can be realised by the international

community.

Within this framework, humanitarian interventions may be undertaken as a last
measure under the responsibility to react. Due to the controversies surrounding the
question of military use of force, the ICISS suggests specific criteria for military
intervention, and considers military intervention as a legitimate mode of action when
the six criteria are met. These criteria are “just cause” (there should be large scale loss

of life or large scale ethnic cleansing), “right intention” (the intervention should aim

2ICISS, “The Responsibility to Protect”, p. xi.
2I[CISS, “The Responsibility to Protect”, p. viii.
ZICISS, “The Responsibility to Protect”, p. xi.

BICISS, “The Responsibility to Protect”, p. xi.
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primarily to stop human suffering), “last resort” (preventive measures or peaceful
solution methods should have been exhausted before a military intervention),
“proportional means” (military intervention’s scale, intensity and duration should be
limited to the minimum required that is enough to achieve the objective), “reasonable
prospects” (there should be true chance of success and the intervention should improve
the conditions of the people), and “right authority”(the report considered the UNSC as
the primary authority, and suggested that the P5 should not to use their veto power in
the cases where human protection is needed, while proposing the General Assembly
option as an alternative to the UNSC in cases of deadlock).>* Although the report
achieved to draw considerable attention, it was not until R2P was carried to the UN

General Assembly’s agenda that the principle was internationally recognised.

2.1.2. From the 2005 World Summit Outcome Document to the
2009 Report of the UN Secretary General

After it was introduced by the ICISS, R2P did not receive extensive support until it
began to be discussed within the framework of the UN. In 2004, R2P was placed in
the report entitled “A More Secure World” published by the High-Level Panel on
Threats, Challenges and Change with the initiative of UN Secretary-General Kofi
Annan.?®> In the third part of the report, Annan addressed R2P in the context of
collective security and use of force issues, wherein he claimed that the understanding
of “sovereignty as a responsibility” began to be accepted, and he endorsed the
responsibility to protect under the authority of the UNSC.?® Later on, Annan mentioned
R2P in the 2005 “Report on UN Reform: In Larger Freedom”. In this report Annan
discussed R2P under the title of the “Rule of Law” in the “Freedom to Live in Dignity”

24ICISS, “The Responsibility to Protect”, pp. 32-38.

2UN General Assembly, Report of the High-Level Panel on Threats, Challenges and Change: “A More
Secure World: Our Shared Responsibility”, A/59/565, 2 December 2004, p. 61.

26UN Report of the High-Level Panel on Threats, Challenges and Change, (2004), pp. 66-67.
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part,”’ and drew attention to the aspect of the responsibility instead of the use of force,
due to responsibility’s more peaceful connotations, which would allow for more

support from the member states.*8

In October 2005, R2P was formally placed within Paragraphs 138 and 139 of the
World Summit Outcome Document, and members of the UN unanimously embraced
the idea that every state has a responsibility to protect its citizens from genocide, war
crimes, ethnic cleansing and crimes against humanity, and when a state clearly fails to

fulfil this obligation, the international community has a responsibility to protect these

people.?’ A year later, R2P was reaffirmed in Article 4 of the UNSC Resolution 1674.%°

One of the most important differences brought by the Outcome Document was related
to the scope of the doctrine according to which R2P was limited to four specific crimes
(herein after referred to as atrocity crimes). Aforementioned Paragraph 138 deals with
the responsibility of each state to protect its population from atrocity crimes, and the
international community’s responsibility to assist states to this end.’! According to
Paragraph 139, the international community, through the agency of the UN, has the
responsibility to use appropriate peaceful means in accordance with Chapters VI and
VIII of the Charter, with the aim of protecting populations from atrocity crimes. The
Paragraph also establishes the UNSC as the only authority for the sanctioning of the
use of force under the provisions of Chapter VII of the UN Charter.>? Unlike the report

of the ICISS suggested, the Outcome Document neither mentions alternatives to the

2TReport of the Secretary-General, In Larger Freedom: Towards Development, Security and Human
Rights for All, A/59/2005, p. 34.

28Pinar Gozen Ercan, “Ikinci On Yilina Girerken Koruma Sorumlulugunu Yeniden Diisiinmek: Lex
Ferenda Olarak R2P”, Hacettepe HFD, 5(2), (2015), p. 170.

2UN General Assembly, 2005 World Summit Outcome, A/60/L.1, 15 September 2005.
S0UNSC, Resolution 1674, S/RES/1674, 28 April 2006, Article 4.
3'UN, World Summit Outcome, para.138.

32UN, World Summit Outcome, para.139.
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UNSC, nor asks from the P5 to restrain them regarding the veto in R2P situations.*?

As will be seen in the following chapters, especially in the case of Syria, the veto right

of the P5 is a main source of controversy regarding R2P’s implementation.

Moreover, on grounds of Paragraph 140, which prescribed that the General Assembly
should continue its work on R2P, under the leadership of the Secretary-General the
discussions regarding the implementation of the principle have been continuing.** In
light of ongoing cases, beginning with 2009, the UN Secretary-General has so far
published eight annual reports that addressed the issue of the implementation of R2P.
The purpose of the 2009 report was not to re-interpret or debate the conclusions of the
World Summit but to ensure the implementation of the principle under the UN
framework.’® The report was adopted on 14 September2009, by 67 States with
Resolution 63/308 of the General Assembly.*® Most importantly, the report set out a

three-pillar strategy for R2P’s implementation.

Pillar 1 establishes that in accordance with Paragraph 138, the primary responsibility
to protect populations from atrocity crimes lies with each state. Following from this,
again in relation to Paragraph 138, Pillar 2 states that the international community has
the responsibility to support and assist states in order to increase their capacities in
fulfilling their responsibilities. This Pillar places an emphasis on preventive aspects of
R2P.37 In this context, the international community should encourage a state to fulfil
its responsibilities under Pillar 1, for example by reminding their responsibilities.
Besides, the international community is also expected to take initiative in capacity
building and protection assistance. This protection may also include support for IDPs

and refugees in the region.

3Gozen Ercan, Debating the Future of the Responsibility to Protect, p. 64.
34Gozen Ercan, Debating the Future of the Responsibility to Protect, p. 65.

3Report of the Secretary-General, Implementing the Responsibility to Protect, A/63/677, 12 January
2009, p. 4.

36UN General Assembly, The Responsibility to Protect, Resolution A/RES/63/308, 7 October 2009.

3Gozen Ercan, Debating the Future of the Responsibility to Protect, p. 66.
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Pillar 3 focuses on the international community’s responsibility to react in a timely
and decisive manner, which is invoked when the state is unable or unwilling to fulfil
its responsibility. Accordingly, the response of the international community should
involve political, economic and/or humanitarian measures in accordance with Chapter
VI and/or Chapter VIII of the UN Charter.*® There is no specific limitation on the
peaceful measures, and the list of methods is exhaustive. When the peaceful measures
prove to be inadequate, then the international community should be prepared to take
coercive action under Chapter VII of the UN Charter, in accordance with Paragraph
139, but only as a last resort. So, the decision to undertake a humanitarian intervention
can be on grounds of Pillar 3, and adopted only by the UNSC.*° Pillar 3 can be divided
into two stages; pacific measures which are a very important but insufficiently
understood element of R2P, constitutes the first part of this Pillar.*’ Since there is no
limit or duration mentioned when talking about the peaceful means, the measures to
be used while protecting populations from atrocity crimes are various. Due to the fact
that there is no guideline for which methods are to be used in which cases, the choice
of method shows variety from case to case, based on the discretion of the actors

undertaking the initiative.*!

In light of this three-pillar implementation strategy for R2P, this thesis will place the
protection of refugees within the peaceful aspects of the R2P framework. At this point,
it is important to differentiate between the status of IDPs and refugees. Since IDPs are
people who are displaced within their countries, and do not cross an international
border, they should be examined under Pillar 2, that is in relation to international

assistance so that states can fulfil their responsibilities. On the other hand, with regard

3Chapter VI of the UN Charter enlists some of the peaceful measures as follows: negotiation,
mediation, conciliation, commission of inquiry, arbitration, judicial settlement or any other peaceful
means that can be adopted.

3¥Moreover, considering the deadlock situations previously experienced, in order to ensure
implementation, Ban Ki-moon invited the P5 to refrain from vetoing decisions in critical situations on

a voluntary basis (Report of the Secretary-General, Implementing the Responsibility to Protect, p. 27).

“0Alex Bellamy, “The First Response: Peaceful Means in the Third Pillar of the Responsibility to
Protect”, The Stanley Foundation, (2015), p. 11.

“'Bellamy, “The First Response: Peaceful Means in the Third Pillar...”, pp. 12-13.
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to the protection of refugees, which constitutes the main focus of this thesis, the
responsibility should be considered within the frameworks of Pillar 2 and Pillar 3%?
because what is of concern here is the people who have crossed international borders
in order to seek refuge in another country and who are in need of assistance in the case
of taking refuge in countries with insufficient conditions. As will be discussed in the
next section, there is already a legal framework regulating the status of refugees. So,
while placing the question of refugees within the R2P framework, this thesis does not
try to propose an alternative legal setting. Instead, it suggests a way to complement the
existing machinery through the invocation of the international responsibility to protect
for the purposes of the protection of refugees. It should also be noted that R2P itself
has not yet evolved into a legal norm, or a rule under customary international law.*
While states’ individual responsibilities are grounded on well-established laws, the
international community’s responsibilities are not. Regarding this issue, the former
Secretary-General underlined in his 2013 Report that every act that falls within the
scope of offenses and violations associated with R2P has been banned by customary
international law, which is binding for all states, regardless of the tasks arising from
existing treaties. Moreover, he reminded that although ethnic cleansing has not been
defined as a separate crime under international criminal law, it often emerges as a
result of genocide, war crimes and crimes against humanity.** For example, states’
responsibilities are established under International Humanitarian Law, as well as
genocide conventions, such as the 1948 Convention on the Prevention and Punishment
of the Crime of Genocide.** Therefore, all states have common duties arising from

international law regarding the protection of human rights. As a result, whether it is a

“2This subject will be detailed in 1.3 and 4.2.

“Alex J. Bellamy, Ruben Reike, “The Responsibility to Protect and International Law”, in Alex J.
Bellamy, Sara E. Davies and Luke Glanville (ed.), The Responsibility to Protect and International Law,
(Boston, Leiden: Martinus Nijhoff Publications, 2011), p. 82; Carsten Stahn, “Responsibility to Protect:
Political Rhetoric or Emerging Legal Norm?”, The American Journal of International Law, 101 (1),
(2007), pp. 990-1020; Gozen Ercan, Debating the Future of Responsibility to Protect, p. 80.

“Bellamy and Ruben, “The Responsibility to Protect and International Law”, p. 90.

43138 states are party to the 1948 Convention; moreover, prohibition of genocide is accepted as a jus
cogens rule.
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legal norm or not, R2Pis regarded as a fundamental framework for protecting

vulnerable populations against most serious crimes, as the Secretary-General suggests.

The 2016 report of the Secretary-General mentions the situation regarding displaced
people at the global level, and expresses that today the world has reached the highest
IDP and refugee numbers. He also underlines that each member state is responsible
for a timely and decisive solution, and the UNSC deadlocks cannot be an excuse for
inaction.*® So, the responsibility of protecting refugees will be a timely and decisive
way to achieve a more sustainable and rapid solution that will respond to the two
deficiencies mentioned in these reports. Before discussing R2P as a means to assist
refugees and displaced people, the current refugee regime and its controversial aspects,
which are arguably influential in the current situation, will be examined in the next

section.

2.2. International Refugee Protection Regime

2.2.1. Historical Background on the 1951 Convention Relating to
the Status of Refugees

Although the concepts of asylum and refugee have their origins, in the 19" century;
the actual development took place after the First World War, when the number of
people displaced reached serious levels. From the early years of the 1920s, there were
only treaties consisting of two or more states as parties in order to define the legal

).4” Since a

status of the refugees within the framework of the League of Nations (LN
few states became part to these treaties (with reservations), the application of the

relevant conventions and their importance in the development of the refugee law

46Report of the Secretary General, Mobilizing Collective Action: The Next Decade of the Responsibility
to Protect, A/70/999-S/2016/620, 22 July 2016, p. 5.

4TAgnes Hurwitz, The Collective Responsibility of States to Protect Refugees, (Oxford: Oxford
University Press, 2009), p. 10.
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diminished. Then in 1938, member states of the LN decided to establish an inter-
governmental Committee on Refugees to assist immigrants from Germany, but the

Committee could not reach a consensus on the definition for refugees.

Severe human rights violations during and after World War II made the refugee law
the one of the most important items on the agenda of the UN. In 1946, the International
Refugee Organization (IRO) took the place of the Intergovernmental Refugee
Committee to fill this gap. Later on, on 10 December 1948 the Universal Declaration
of Human Rights was adopted by the UN General Assembly.*® This declaration, which
is a fundamental document in the evolution of international human rights law,
recognizes asylum as a right alongside other human rights.** On 14 December 1950,
the UN General Assembly established the UNHCR to provide international protection
and permanent solutions to problems of refugees; the UNHCR took office on 1
January1951. On 28 July 1951, the Convention Relating to the Status of Refugees
(hereinafter, the 1951 Convention), which is the main convention on the status of
refugees, was adopted in Geneva by twenty-six states. The 1951 Convention entered
into force on 22 April 1954.5° The Convention had a time limitation, thus it covered
“the events that took place before 1 January 19517, and also introduced a
“geographical limitation” by emphasizing the “events that took place in Europe or
elsewhere”.®! In other words, it gave the signatory states the authority for application
under the scope of “the events that took place before 1 January 1951 and the “events
which took place in Europe”. Thus, it excluded incidents that occurred before the 1951
Convention and limited obligations of states, hence provided a legal framework for

Europeans that were harmed during World War 11.5

“8UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (I11).

“Ann Vibeke Eggli, Mass Refugee Influx and the Limits of Public International Law, (Hague: Martinus
Nijhoff Pub, 2002), p. 82.

S9UN General Assembly, Convention Relating to the Status of Refugees, 28 July 1951, United Nations,
Treaty Series, vol. 189.

STUN General Assembly, Convention on the Status of Refugees, Article. 1/B(1)-a.

S2Hurwitz, Collective Responsibility, p. 14.
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Over time, new developments and the rapid increase in the number of people seeking
asylum led to the need for a revision of the Convention. Accordingly, the 1967
Protocol Relating to the Status of Refugees was adopted, and the phrase “as a result of
events that took place before 1 January 1951” was removed from the text.>® The time
limitation was therefore lifted by all signatory states of the 1967 Protocol. Since the
Protocol is based on the idea that people, who are in need of protection, should be
included in the refugee status without any limitation, the Protocol also removed the

geographical limitation.

Before discussing the limitations of the current refugee regime, it is important to
identify some key terms. According to the definition of the 1951 Convention, under
Article 1(a), a refugee is a person who crosses the border of his/her country of origin
because of “a well-founded fear of persecution” arising from their “nationality,
religion, race, membership of a social group or political opinion” and who are “unable
to or unwilling to benefit from the protection” of their country of origin due to such

fear.>*

One of the most important points of this definition is that, a refugee should cross an
international border and people who meet this requirement become an international
concern.> People, who comply with the criteria of being a refugee but have not crossed
any border, are considered as IDPs but no international document officially defines
such status. On the other hand, an asylum seeker is a person who seeks protection in a
foreign country by taking shelter in that country (or that country’s diplomatic
representative, war ships or aircraft) because of various pressures or discriminatory
legal proceedings in his/her home country. The asylum demands of these people have

not yet been completed and they have not received the refugee status yet.>® Grasping

S3UN General Assembly, Protocol Relating to the Status of Refugees, 31 January 1967, United Nations,
Treaty Series, vol. 606, Article 1/2.

4Convention Relating the Status of Refugees, Article 1/A-2; Protocol Relating the Status of Refugees,
(1967), Article 1/2.

SSEmma Haddad, “The Refugee: Individual Between Sovereigns”, Global Society, 17(3), (2003), p. 311.

SHiiseyin Pazarci, Uluslararast Hukuk, (Ankara, Turhan Kitabevi, 2005), pp. 185-186.
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the meaning of these concepts well and placing an emphasis on the legal difference of
refugees from other status are important in terms of avoiding any conceptual

confusion.

2.2.2. The Basic Elements and Shortcomings of the International
Refugee Law

The “non-refoulement principle”—which constitutes the cornerstone of refugee law—
obliges states to refrain from sending back the people who have taken refuge within
their borders as they have left their country because of a fear of persecution.’” In the
narrowest sense, it is a principle of international law that provides protection for those
who want to live in a safe country by escaping certain adverse conditions in their own
countries. In legal terms the principle of non-refoulement is enshrined in Article 33 of
the 1951 Convention on the Status of Refugees, which reads that no state party shall
expel refugees, on the basis of their race, religion, nation, or membership of a political
group, to the territory of a country in which life or liberty of them would be
endangered, by any means.’® Likewise, asylum-seekers shall be assessed in this regard,
and until the decision on their refugee status is made they are not to be expelled from
a country, this is an integral part of the process of recognition of the Convention.>
Irregular entrance of asylum-seekers to a country does not abolish the realisation of
the principle of non-refoulement.®® In other words, the principle is not limited only to

those who are refugees; it is valid for anyone who is under the threat of torture or death,

STUN Convention Relating the Status of Refugees, Article 33; UN General Assembly, Resolution
A/RES/57/187, 6 February 2003, para. 4.

8Convention Relating the Status of Refugees, Article 33.
¥Guy S. Goodwin-Gill, Jane McAdam, the Refugee in International Law, (Oxford: OUP, 2007), p. 232.

®James C. Hathaway, the Rights of Refugees Under International Law, (Cambridge: CUP, 2005), p.
303-4.
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in cases of forced repatriation like deportation; so it is not a must for the person to be

a refugee to be considered within the scope of non-refoulement.

Moreover, the obligations of states arising from the 1951 Convention are valid in the
areas where they use exercise sovereignty, so the protection provided by Article 33(1)
of the 1951 Convention is not absolute. The second clause of the same article
establishes the exception to the non-refoulement principle and indicates that there are
serious reasons for a specific refugee to be considered as dangerous for the security of
the hosting country. Especially if he/she continues to pose a danger to the people of
the country under the condemnation to have committed a serious crime, then, the

person cannot claim to benefit from this provision.®!

Many international law texts, notably the 1951 Convention, explicitly refer to the
principle of non-refoulement. For example, Article 45(4) of the 1949 Geneva
Conventions on the Protection of Victims of War (i.e. the Fourth Geneva Convention)
notes that protected persons cannot be sent back to a country where they face the fear
of persecution because of their political or religious status.> Article 3 of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment underlines that any state shall not return or extradite a person to another
country in where he/she is believed to have danger of being subjected to torture.®* It is
stated in the United Nations Covenant on Civil and Political Rights Article 13 that an
alien in the borders of the state party can legally be expelled from that country only in
matters regarding national security.** American Convention on Human Rights Article
22 also grants every person’s right to seek asylum and prohibits the returning or

deportation of an alien to another country that endangers his or her right to life on

!Convention Relating the Status of Refugees, Article 33(2).

2JCRC, Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Fourth
Geneva Convention), (1949), Article 45(4).

SUN General Assembly, Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, United Nations, Treaty Series, (1984), vol. 1465, Article 3.

%UN General Assembly, International Covenant on Civil and Political Rights, (1966), Treaty Series,
vol. 999.
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grounds of race, religion, political view or nationality, while forbidding collective

expulsion.®

Beyond its contractual basis, it is arguable that non-refoulement is a jus cogens norm,
besides it constitutes a part of customary international law.%® Adoption of it as a jus
cogens norm means that states which are not bound by the 1951 Refugee Convention
or any other international treaty on refugees, shall also be subject to the principle as it
is accepted as a general practice beyond law and, that it is non-derogable. In spite of
this widespread acceptance of the principle and its close relation to international
human rights law, there has been an increase in alleged violations or infringements.
Steps taken by states in relation to security or economic interests and most importantly,
the treatment to refugees or asylum seekers gave birth to discussions about non-

refoulement.

Although states are not free to return refugees; they are not obliged to grant refugee
status either. Such absence of a sense of legal obligation has allowed states to gradually
become reluctant to grant refugee status and they began to seek alternatives to avoid
this responsibility. For instance, the concept of “temporary protection” and “the safe

third country principle”®’

, which are developed by the EU member states. The
Temporary Protection concept was first applied by Australia,’® and then developed by
the EU under the “Temporary Protection Directive”® to provide a structured
framework for the Member States while confronting mass movements, especially after

the dissolution of Yugoslavia.

8Qrganization of American States (OAS), American Convention on Human Rights, "Pact of San Jose",
(1969), Article 22.

Sir Elihu Lauterpacht, Daniel Bethlehem, “The Scope and Content of the Principle of Non-
Refoulement: Opinion”, Cambridge University Press, (2003), p. 163.

"The Council of the European Union, Directive 2005/85/EC, 1 December 2005, Article 27.

%8Catherine Phuong, “Identifying States’ Responsibilities towards Refugees and Asylum Seekers”,
Finnish Yearbook of International Law, 20, (2009), p. 4.

®The Council of the European Union, Directive 2001/55/EC, 20 July 2001.
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According to the definition of the safe third country in the EU’s Asylum Procedures
Directive,” it is possible to send asylum seekers coming from countries that are
supposed to be safe, without an evaluation of their application. This “safe third
country” term, which was not regulated by the 1951 Convention, emerged during the
research process of the EU Common Asylum System and led to serious drawbacks.”!
If a country where the asylum seeker is located first while travelling to the Member
States of the EU, even for a short period of time, is considered as “safe”, the applicant’s
request can be rejected without consideration of the merits. This approach, which is
based on the premise that the asylum application can only be done in this safe country,
also brings with it a very important “standard determination problem”: which country

would be considered “safe” according to what criteria.

Another precaution taken by the EU countries in this context was the Dublin
Convention which was signed in 1990 and entered into force in 1997. According to
this convention, if an asylum seeker, who has applied to a member state of the EU,
moves to another member state in an irregular manner, he/she will be sent back to the
former country for the assessment of his/her application.”” This Convention,
preventing an asylum seeker from seeking asylum in more than one EU country, aims
to prevent asylum seekers from travelling from country to country constantly, and
prevent “asylum shopping” which is a practice used by asylum seekers to apply for
asylum in more than one country. The European Commission expanded the scope of
the Dublin Convention, and in 2013 it began to cover all the EU countries except for
Denmark. Accordingly, all the EU countries had commitments to comply with the
Convention. Criticism about reform necessity of this system reached its peak with the
recent mass refugee movements, and relative ineffectiveness has been interpreted as

the collapse of this system.

"9The Council of the European Union, Regulation 604/2013, OJ L. 180/31-180/59, 29 June 2013.
""Hurwitz, Collective Responsibility, p. 47.

"2The Council of the European Union, Regulation 604/2013, OJ L. 180/31-180/59, 29 June 2013.
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Temporary protection is a concept applied to mass refugee flows, and has been used
by member states exposed to mass movements of refugees. This concept has become
a remedy for the countries who do not want to grant refugee status to people despite
their compliance with the definition of refugee. On the one hand, it provides a
protection system in accordance with humanitarian principles; on the other hand this
practice blocks the “permanent” settlement of asylum seekers within their countries,
and thus, stands as an obstacle to the recognition of them as refugees. These people do
not acquire rights given to refugees. Hence, this concept does not create a long-term
solution for them and it can only be regarded as an effective protection for asylum
seekers before being sent to their country of origin. Also, with regard to the subject of
safe third country practice, since there is not a tool for determining which third country
is safe or not, labelling a country as “safe” is a completely subjective term and it is
open to interpretation. In short, the EU has begun to develop policies that could surpass
non-refoulement principle, not legally since they do not send the person directly to the
country of origin, but morally because of transferring their own responsibility to
another state. Furthermore, refugee rights advocates see such practices as threats to the

principle of non-refoulement.

Burden sharing, which was essentially an idea of solidarity with the first country of
asylum dealing with high number of refugees, constitutes one of the missing points of
international refugee law. The 1951 Convention does not include an article related to
burden sharing but has made an indirect reference to the concept. In its Preamble, the
Convention states that granting asylum may impose too much burden on certain states,
and according to the UN, this problem cannot be overcome without international
cooperation.”® For this reason, burden sharing is only an advisory attempt for the UN.
Since its recommendatory characteristic, the neighbouring countries largely carry the
burden of refugees not only financially but also socio-politically. The host state should
know that a significant portion of the burden is under their responsibility, but it is also

clear that regional and international actors should support them by creating new

3Phuong, “Identifying States’ Responsibilities”, p. 8.
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alternatives. According to the data of 2016, 86 percent of the world’s refugees live in
economically less developed countries’* and although there are many attempts at

sharing the burden, none have suggested proper burden distribution.

Civil wars in the Middle East—which took place in countries such as Yemen, Libya
and Syria as an extension of the Arab uprisings—, the subsequent instabilities, the
Islamic State (IS) terror having global reach have caused the emergence of new refugee
flows in the world. According to the UNHCR data, in 2016 the number of forcibly
displaced people has exceeded 65,000,0007° and has reached the highest number since
the Second World War. As it becomes a global crisis, the weak sides of the concepts
of burden sharing and non-refoulement emerged once more. When the UNHCR was
founded after the war, the number of people thought to be protected by Europe was
only 2,000,000,’® but according to UNHCR’s estimation 2,750,000 Syrians and
350,000 non-Syrian refugees are in Turkey as of the first months of 2017.7

The existing refugee legislation remains inadequate and merely “advisory” to
overcome today’s mass refugee movements because of the reasons mentioned above
and it is entirely dependent on good faith of the states. For this reason, obtaining
asylum is not so easy for asylum seekers. While some forcefully displaced people
struggle to survive inside or outside the refugee camps since the frontline states that
they move to generally cannot lift the burden because of their insufficient economic
conditions; others resort to go to Europe by crossing the sea with boats risking their

lives. However, despite all this struggle, the danger of forcible repatriation continues

"International Food Policy Research Institute, accessed October 10, 2016, http://www.ifpri.org/.

SUNHCR, “Figures at Glance”, accessed October 9, 2016, http://www.unhcr.org/figures-at-a-
glance.html.

"*Basak Kale, “Kral ¢iplak! 2.3 milyon Suriyeli miiltecimiz var”, Birgiin, December 13, 2015, accessed
December 25, 2016, http://www.birgun.net/haber-detay/kral-ciplak-2-3-milyon-suriyeli-multecimiz-
var-97697.html.

7TUNHCR, “Global Focus, Turkey”, accessed March 10, 2017,
http://reporting.unhcr.org/node/2544# ga=1.149346046.977058824.1484999573.
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on the one hand and, therefore, these people are still vulnerable to crimes which are

called as atrocity crimes and still open to ongoing threat in their own country.

2.3. Placing Refugees within the R2P Framework

When an atrocity crime is being committed in a region towards a certain population,
the people of the region usually resort to move away to ensure their security. People
who have been forcibly displaced (internally or externally) are still vulnerable at this
point because they are most often unable to meet their basic needs such as shelter,
food, and health services. So, they choose the fastest way for self-protection, and move
away from the area. Although in the short-term this may seem like a relief, in the long
term these people are still under-protected and vulnerable; meanwhile civilian
casualties occur during their attempts to flee. Because of the shortcomings of the
existing refugee protection regime, that were mentioned in the previous section, host
states prefer repatriation of refugees to their countries more to alternatives such as
resettlement or local integration in host countries. Also, there has been unequal burden
distribution between states. In particular, developing countries have the large portion
of this burden not only because of their geographical proximity to the country of origin
but also because of developed countries’ policies aiming to prevent refugees from
arriving on their territories.’® Because of the ever-tightening refugee and immigration
policies that developed countries adopt, 86 percent of world refugee populations are
living in low- and middle-income countries that are close to regions of conflict.”” This
is where R2P contributes to the situation in a positive manner. By invoking the
international responsibility, prevention of civilian casualties through the peaceful

measures of R2P can be accomplished.

8Alise Coen, “R2P Global Governance, and the Syrian Refugee Crisis”, the International Journal of
Human Rights, 19(8), (2015), p. 1054.

Adrian Edwards, “Global forced displacement hits record high”, accessed April 3, 2017,
http://www.unhcr.org/afr/news/latest/2016/6/5763b65a4/global-forced-displacement-hits-record-

high.html.

26


http://www.unhcr.org/afr/news/latest/2016/6/5763b65a4/global-forced-displacement-hits-record-high.html
http://www.unhcr.org/afr/news/latest/2016/6/5763b65a4/global-forced-displacement-hits-record-high.html

According to Bellamy, the relationship between the protection of refugees and R2P
was something that existed from the very beginning.®’ There have been a few attempts,
especially in the last few years, to propose this overlooked link for the agenda;
according to former UN Secretary-General Ban Ki-Moon, the proper implementation
of the international refugee law will be a stepping stone to the states to fulfil their
responsibility to protect. In other words, this overlooked link between R2P and refugee
protection is quite strong and forced migration movements, are actually the first
indicator of a state’s insufficiency to protect its citizens from an armed conflict
occurring in that region and therefore the vital concern of the civilians. Refugees are
generally endangered by the risk of mass atrocities,’! the persecution stories of
refugees are regarded as an important barometer of whether a conflict can evolve into
mass atrocity crimes.®? Similarly, people, who return to their country of origin after
their displacement, can be an important indicator that the situation there has returned
to normal. In other words, mass movements of IDPs and refugees are quite important
symptoms that the state cannot fulfil its responsibility to protect those living in that
country.®? On the other hand, inadequate responses to people escaping from situations
such as genocide or human rights violations in their own countries and seeking asylum

in another country cause a considerable number of deaths.3*

Considering examples of World War II, the Vietnam War, the Rwandan genocide and
the Balkan conflicts, the international community sometimes ignored or paid no
attention to the connection between protection of refugees and civilian casualties. For
instance, a great majority of states did not accept Jewish and other refugees and

rejected their asylum request during the Holocaust; as a result, most of them lost their

80Alex J. Bellamy, “Safe Passage and Asylum Key to Fulfilling Responsibility to Protect”, accessed
October 20, 2016, https://theglobalobservatory.org/2015/09/syria-refugees-unhcr-aylan-kurdi/.

81Davies and Glanville, Protecting the Displaced, p.2.
82Barbour and Gorlick, (2008), “Embracing the Responsibility to Protect”, p. 540.
8Coen, “R2P, Global Governance and the Syrian Refugee Crisis”, p. 1052.

84Barbour and Gorlick, “Embracing the Responsibility to Protect”, p. 556.
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lives in Nazi camps.®® If the outcomes of asylum seekers requests have been
favourable, the number of deaths might not have been that devastating. Benjamin
Valentino supports these ideas as well and claims that the vast majority of the twentieth
century genocide can be overcome by giving a more significant international response

to refugees.®

R2P is a principle which is to be primarily applied at the risk of atrocity crimes or
before they are heightened. Hence, the protection of refugees or assisting the protection
of IDPs constitute important ways to protect civilians during conflict and will be a
significant step for achieving “prevention”, which is accepted as the core idea of R2P.
In other words, since protecting populations against mass atrocities is the main
objective and the most emphasized aspect of R2P, protection of refugees will be a
complementary and effective way to achieve this purpose while assisting victims of
mass atrocities.®” As Kofi Annan as a former UN Secretary-General, noted R2P
includes “potential or actual victims of massive atrocities”.’® R2P by providing
protection to refugees and IDPs will accomplish a preventive task against potential
genocide, ethnic cleansing, war crimes and crimes against humanity; and also can
overcome the criticism brought against R2P regarding its deficiencies in

implementation.

This thesis does not suggest R2P as a substitute for the existing refugee protection
regime. Instead considering the gaps for protection in the existing refugee law, it offers
R2P as a complementary mechanism to invoke international responsibility. These
deficiencies, as mentioned in the previous section, became clear especially in
responsibility sharing and in the policies which do not legally violate the non-

refoulement principle but contradict with its aim in essence. So, R2P is not considered

8Barbour and Gorlick, “Embracing the Responsibility to Protect”, p. 563.

8Alise Coen, “The Responsibility to Protect and the Refugee Crisis”, accessed October 30, 2016,
https://sustainablesecurity.org/2016/03/09/the-responsibility-to-protect-and-the-refugee-crisis/.

8Coen, “R2P,Global Governance and the Syrian Refugee Crisis”, p. 1053.

8Barbour and Gorlick, “Embracing the Responsibility to Protect”, p. 25.
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as a means to replace any existing legal instrument; but rather to strengthen those legal

instruments, to close the gaps and ensure their implementation by states.

The question of under which pillar responsibility to protect refugees should be
included is another matter to be addressed. As Pillar 2 deals with the international
community’s responsibility to support and assist the states in order to increase their
capacities in fulfilling their responsibility to protect their populations, protection of
IDPs in the first instance and the international community’s assisting role in ensuring
the security of both refugees and IDPs should be considered under this Pillar. In case
of the failure of a state to protect its populations under Pillar 1, according to Pillar 3,
international community is to assume its own responsibility and should act in a timely
and decisive manner, with pacific or coercive measures. A growing number of people
fleeing their countries to seek asylum indicate that there are states which are unable or
unwilling to fulfil their responsibility. Thus, the international community should
assume its responsibility to react. Receiving refugees, in this regard, can be seen as
part of the international responsibility to protect.®’ Accordingly, if a host state is facing
difficulties in fulfilling the basic needs of people who fled from their country of origin,
such as shelter, food, the international community should assist the host state and share
the burden; for instance by providing permanent or temporary protection in the third

countries as well as providing financial assistance.

In other words, states have two responsibilities in this context; the first responsibility
is, under Pillar 2, assisting states in their responsibility to protect IDPs, resisting
creation of asylum seekers and supporting the host states, who are experiencing
capacity insufficiency or are reluctant to protect asylum seekers, by sharing the
financial burden of them and thus providing a more secure environment for those
populations. The second is, under Pillar 3, accepting forcibly displaced populations as

refugee since a timely and decisive reaction may include peaceful means and due to

8Tendayi Achiume, “Cost-Sharing and the Responsibility to Protect Refugees “, Minnesota Law
Review, (2015), p. 722.
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granting asylum is a right of states rather than an obligation this Pillar will play a role

in promoting it.

It is clear that there is a tendency for R2P to be frequently confused with military
intervention as mentioned in following sections. This understanding and by extension,
labelling many irrelevant activities such as South Ossetia(2008), Cyclone Nargis case
of Myanmar (2008) as R2P activities and “regime change” discussions in the Libyan
case harm the reputation of it,”® stand as a threatening element against the legitimacy
of R2P and moreover, as an obstructive element to effective protection of vulnerable
populations, as it will be discussed in the following chapters.”! Any sort of action under
Chapter VII including military operation decisions as displayed in various resolutions
on Syria, usually come to a deadlock due to political disagreements between P5 and
this leads to comments on the ineffectiveness of R2P itself as it will be examined

extensively in the Chapter 3.

Military interventions that have been undertaken within the framework of R2P caused
serious concerns about civilian harm. There is also a view that considers R2P as an
attempt of a political regime change, as it was experienced in the case of Libya.
However, as a forward looking concept, to think the refugees within the framework of
the R2P will not only be a means to invoke the international responsibility for the
refugees, to revitalize existing refugee regime and a preventing mechanism for further

victimization, it will also be an important attempt for the normative evolution of R2P.

As R2P has been seen as an evolving concept and this make it possible to discuss and
broaden the scope of R2P. On the other hand, the international refugee regime is
accepted as inadequate to solve today's mass refugee influx situations since it was
arranged to meet the necessities of the World War II. The clear relationship between

the concept and protection of refugees is not sufficiently addressed and has not been

%Barbour and Gorlick, “Embracing the Responsibility to Protect”, p. 21.
91James Souter, “Bringing Human Rights Home: Refugees, Reparation, and the Responsibility to

Protect”, Contemporary Challenges in Securing Human Right, Institute of Commonwealth Studies,
School of Advanced Study, University of London, (2015), p. 32.
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studied by R2P scholars much so far. The consideration of the responsibility to protect
refugees in the context of R2P will help states to take responsibility for crises resulting
from some of the current international refugee regime’s deficiencies. Beyond that, this
attempt will be a step towards protecting vulnerable populations from the danger of
mass atrocities which is the main purpose of R2P. In this context, since Syria and Libya
cases will be used to place refugees within the framework of R2P; while examining
these cases, it is necessary to look at the applications and the controversies of R2P in

these regions and examine the reflections of the refugee movements in these countries.
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CHAPTER 3

THE CASE OF LIBYA

3.1. Early International Response to the Libyan Conflict, Resolution 1970

The uprisings that began on 17 December 2010 in Tunisia with the self-immolation of
Mohammed Bouazizi spread to many countries in the region. These uprisings affected
Libya as well. The incidents began with demonstrations in Benghazi on 15 February
2011.°2 The Libyan government tried to find solutions to the demonstrations that were
triggered by rebellions and uprisings in many Arab states. However, as demonstrators
began to demand regime change and the resignation of Muammar Gaddafi—who held
power since the 1969 coup—security forces’ mode of response turned violent. On 15
February, the government harshly responded to the protests in Benghazi which were
organized for the release of the human rights defence lawyer Fethi Terbel. On 17
March, the demonstrations spread to four cities: Beyida, Zentan, Benghazi and Tripoli,
and six people lost their lives.”> From this date on, violence began to increase and
according to Human Rights Watch, at least 173 people lost their lives on the fourth
day of protests.”

In cities like Benghazi and Derne, attacks on security forces, government buildings,
and authorities increased; the Gaddafi government became more severe as the
movements grew into an armed rebellion. On 22 February, President Gaddafi said he

would not surrender; in his first speech after the protests, he used the word

°2Simon Adams, “Libya and the Responsibility to Protect”, Global Centre for Responsibility to Protect,
Occasional Paper Series No: 3, (2012), p. 5.

%Al Jazeera, “'Day of rage' kicks off in Libya”, accessed February 2, 2017,
http://www.aljazeera.com/news/africa/2011/02/201121755057219793.html.

%Angelique Chrisafis, “Libya protests” The Guardian, accessed February 2, 2017,
http://www.guardian.co.uk/world/2011/feb/21/libyaprotests-blood-fears-gone.
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"cockroaches" to describe the protestors.”> Muammar Gaddafi's son, Saif al-Islam
Gaddafi, also pointed out in his statement for a Libyan television that if the rebellions
did not stop “the rivers of blood would overflow”.”® Hence, it was assumed that the

regime would not step down and civilian casualties would continue to increase.

Libya was de facto divided between the National Transition Council (NTC), which
was declared by the regime opponents on 27 February and Socialist People’s Libyan
Arab Jamahiriya. The opponents seized Libya's second largest city, Benghazi, and as
conflicts turned into acts of violence against civilians, hundreds of civilians lost their

lives.

In the days during and immediately following these events, many international
organizations and states expressed their concerns about the situation. On 22 February,
the UN High Commissioner for Human Rights Navi Pillay urged Libyan authorities to
immediately put an end to human rights violations and reminded Libya of her
obligations under Pillar 1 of R2P.°” Moreover, regional organizations reacted quickly,
as the Arab League and the African Union condemned these interventions against
civilians, and the Arab League suspended Libya from taking part in its Council
meetings.”® On 25 February, former UN Secretary-General conveyed his concerns to
the UNSC about the situation in his briefing, called for urgent ratification of the UN
sanctions against Libya, and emphasized Navi Pillay’s reminder to the member states

that if a state manifestly fails to protect its population from atrocity crimes, the

%Kareem Fahim and David D Kirkpatrick, “Qaddafi’s Grip on the Capital Tightens as Revolt
Grows”, The New York Times, accessed February 3, 2017,
http://www.nytimes.com/2011/02/23/world/africa/23libya.html?pagewanted=all.

%Al Arabiya, “Gaddafi's son warns of "rivers of blood" in Libya”, accessed January 10, 2017,
https://www.alarabiya.net/articles/2011/02/21/138515.html.

97UN News Centre, “Libya: Security Council, UN officials urge end to use of force against protesters”,
accessed February 2, 2017,
http://www.un.org/apps/news/story.asp?NewsID=37583# WOQSGDvyjlU.
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http://www.reuters.com/article/libya-arabs-moussa-idUSLDE71K1W520110221.
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responsibility should be borne by the international community.” In addition, Ban Ki-
moon drew attention to the rising number of Libyan refugees and displaced persons,
underlining UNHCR’s data which at the time showed 22,000 people fleeing to Tunisia
and 15,000 to Egypt since 22 February. He also shared his concern about this increase
and emphasized the importance of neighbouring states, including Europe, accepting
those who escaped from the insecurity of Libya.!?” On 26 February, the UNSC
unanimously adopted Resolution 1970 that urged Libya to end the conflicts
immediately and decided to refer the situation to the International Criminal Court
(ICC). Resolution 1970 also implemented an arms embargo against Libya and froze
assets of some Libyan officials, including President Gaddafi, who were believed to be
responsible for the incidents.!”! The legal framework of Resolution 1970 was based on
Chapter VII of the United Nations Charter and Article 41, and the sanctions aimed
primarily to find a solution to the problem through peaceful means. However, the
Resolution could not put an end to the conflict in the country, and the severity of the

situation continued to increase.

3.2. Resolution 1973 and the NATO Operation

Since the Gaddafi regime did not end the acts of violence, the increase of civilian
deaths and the explicit threats rose. On 12 March, the Arab League called the UNSC
to declare the airspace of Libya a no fly-zone.'*? Shortly after Resolution 1970, on 17

9Secretary-General’s Remarks to UNSC Meeting on Peace and Security in Africa,” New York,

accessed March 3, 2017, http://www.un.org/apps/news/infocus/sgspeeches/
search_full.asp?statiD=1095; Statement by Navi Pillay, Human Rights Council, 15th Special Session,
Geneva, accessed March 3,

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=10760&Lngll.

10BBC News, “Libya: Barack Obama Announces Gaddafi Sanctions”, accessed March 3, 2017,
http://www.bbcnews.com/news/world-africa-12585949.

10IUNSC, Resolution 1970, S/RES/1970, 26 February 2011.

192Marlise Simons and Neil MacFarquhar, “Hague court seeks warrants for Libyan officials”, New York
Times, accessed February 10, 2017, http:/www.
nytimes.com/2011/05/05/world/africa/05nations.html? r=2&ref=world.
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March 2011, the UNSC adopted Resolution 1973.!% The resolution was proposed by
France, Lebanon and the United Kingdom (UK); and while ten UNSC members,
Bosnia and Herzegovina, Colombia, Gabon, Lebanon, Nigeria, Portugal, South Africa
alongside permanent members France, the UK and the United States of America
(USA), voted in favour of the resolution; Brazil, Germany, India, China and Russia
who questioned the limits of use of force and how to enforce the no-fly zone, abstained

from vote.!%

With this decision, the Libyan airspace was declared a no-fly zone; member states
called for a ceasefire and an end to violence against civilians, and in case of failure to
provide these measures, the protection of civilians was ensured under the provision of
"taking all necessary measures". This means that, for the first time, the UNSC decided
based on R2P, on a military intervention against a state which had effective control
over its territory.'® In fact, with Resolution 1706, which was adopted on 31 August
2006, the UNSC deployed UN Peacekeeping Forces in the Darfur Region located in
the north-east of Sudan to protect civilians in an armed conflict under the framework
of R2Pfor the first time.!® However, the implementation of Resolution 1706 was
dependent on the Sudanese government’s acceptance, whereas Resolution 1973
authorised the adoption of "all necessary measures" including military intervention in
order to protect the civilians at risk. Unlike other cases, as Bellamy notes, the
intervention developed without the consent of the host state and therefore it has been
the first application area of this concept, which makes the Libyan intervention a vital

part of the R2P debate.!?’

13UNSC, Resolution 1973, S/RES/1973, 17 March 2011.
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107Alex Bellamy, “Libya and the Responsibility to Protect: The Exception and the Norm”, Ethics and
International Affairs, 25, (2011), pp. 263-264.
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Only two days after Resolution 1973 was adopted, with the decision taken at the Paris
conference to protect the civilians and to establish a no-fly zone, coalition states
formed by the USA, the UK, and France began the "Operation Odyssey Dawn"
military operation. French warplanes entered Libyan airspace and began bombardment
while the talks in Paris were continuing as to how to conduct the supervision of the
no-fly zone.!”® Upon Turkey's decision to ratify the decision on 22 March, the
operations were totally driven by NATO.!” On 1 April, NATO announced in a
statement that the Libyan mission consisted of three elements: supervision of
international arms embargo applied to Libya, application of the no-fly zone, and the
protection of civilians against the threat of an attack or an actual attack.!!? It also stated
that foreign troops would not be deployed on land in any region of Libya after this

111

operation' ' and by doing so NATO implied that this military intervention did not

intend to invade the territory of Libya.

Coalition forces consisting of Belgium, Canada, Denmark, France, Italy, Norway,
Qatar, Spain, England and the USA participated in military intervention in Libya.'!?
While coalition forces were supporting the rebels in the air with the sorties, they also
surrounded the Mediterranean coast of Libya by naval forces. In a short period of time,
the number of coalition forces increased with the participation of new states providing

military logistical support.'!?

18BBC News, “Libya unrest: West moves to enforce no-fly zone”, accessed March 18, 2017,
http://www.bbc/news/world-africa-12783347.

1®The Telegraph, “Libya: Ceasefire declared in the wake of UN Resolution”, accessed February 5,
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The reactions against the NATO operation arose shortly after the operation began. In
particular, BRICS countries often expressed their concerns that this operation would
go beyond protection.!'* In May, when Gaddafi's son and three grandchildren were
killed by bombardment,'!* this attack was found to be disproportionate and increased
the unrest within the UNSC.!'® South African permanent representative to the UN,
Baso Sangqu, who voted in favour of both resolutions, expressed his concern about
the implementation of the Resolution at the 6595 meeting of the UNSC on 28 July;
he also said that a step towards taking sides and regime change would damage the
reputation of the UNSC.!!'7 At the 6620™ meeting, Russian permanent representative
to the UN, Vitaly Churkin, drew attention to the no-fly zone violations, offhanded

bombings and the resulting civilian casualties.!'®

Following the attack on 20 October, Muammar Gaddafi was arrested by the rebels
while he was about to flee from the country and he was lynched. Shortly after rebels
killed Gaddafi, the international community decided to end their mission in the
country. For this reason, although the new government in Libya demanded the
coalition forces’ support for the security of the country for a while; as of October 2011,
the UNSC ended the mandate to NATO for military intervention in Libya and the
intervention in Libya was officially completed.!' Thus, to rebuild stability in the

country, the UN Support Mission in Libya (UNSMIL) became active, as a result of the
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2009 decision of the UNSC on 16 September 2011.'2° On 27 October, UNSC
members adopted Resolution 2016 emphasizing Libya’s sovereignty and territorial

integrity.!?!

Completion of the intervention immediately after Gaddafi's death strengthened the
criticisms of the military interventions as regime change operations because, on the
other side of the country, clashes were continuing.'?? In addition, despite the
statements at the beginning of operations that there would be no deployment in the
territory of Libya, according to coverage by The New York Times in August, Britain
and France and other nations deployed Special Forces to help rebels in Libya. Qatar
did more and sent hundreds of troops to oppose Gaddafi's forces.!?* Although these
are not directly considered violations; they have been seen as a betrayal of the “spirit”

of Resolution 1973.

The idea that the role of NATO in Libya shifted from protecting civilians to
overthrowing the regime and abusing humanitarian rationale has been expressed very
often, especially by the BRICS countries.!** The claims that coalition operations were
far from targeting threats to the civilian population, aimed to provide military aid to
rebels,'? and dismissed the African Union's ceasefire efforts between Gaddafi and
rebels during the intervention'?¢ have also provided support for these regime change

arguments. Along with the claims that R2P is a smokescreen used to put the idea of
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regime change into practice,'?’ in the following process, debates on whether Libya

paved the way for the end of R2P began.

The next month after the intervention began, British Prime Minister David Cameron,
US President Barack Obama and French President Nicolas Sarkozy stated in their joint
declaration that the goal of the operations was to protect the civilians and overthrowing
Gaddafi regime was not the main purpose; but they also underlined that they did not
see a future for Libya with Gaddafi.'?® Thus, it can be argued that military operations
used regime change as a necessary means to protect civilizations. However, Gareth
Evans and Ramesh Thakur, the leading academics of the R2P, expressed their
criticisms of NATQ's operation and stated that regime change cannot be a part of the

aims of military intervention.'?’

Many of those who approach the intervention in a critical way have been arguing that
Libya's geopolitical position had an important role in the decision to intervene because
Gaddafi's Libya contained various natural resources including oil and had a financial
capital that exceeded its small population.!*® In addition, the government funds
managed by the Libyan Investment Authority were the world’s largest in kind and it
is also known that the Libyan National Bank had considerable gold reserves.'*! This
information had serious effects on the justification of the idea that Western powers

intervened in order to control the region.

In March 2012, Vitaly Churkin noted another subject of debate: that the intervention

which aimed to protect civilians actually caused the death of civilians and that NATO

127 Andrew Garwood-Gowers, “The Responsibility to Protect and the Arab Spring: Libya as the
Exception, Syria as the Norm?”, UNSW Law Journal, 36(2), (2013), p. 609.

I2ZBBC News, “Libya letter by Obama, Cameron and Sarkozy: Full text”, accessed February 10, 2017,
http://www.bbc.com/news/world-africa-13090646, 15 April 2011.

129Tames Pattison, “The Ethics of Humanitarian Intervention in Libya”, Ethics & International Affairs,
25(3), (2011), p. 272.

130Adams, “Libya and the Responsibility to Protect”, p. 8.

181 Andrew Walker, “Libya Holding Huge Gold Reserves IMF Data Shows”, BBC News, accessed
February 10, 2017, http://www.bbc.com/news/business-12824137.
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should compensate for that.!*?> However, these accusations were denied by the USA
Representative Susan Rice who stated that standards were not exceeded, and by
representatives of France, who expressed that the airstrikes were meticulously
conducted and saved thousands of lives.!*® In addition, according to the UN Human
Rights Council's report published in 2014, prepared by a commission of inquiry,
NATO's campaign was highly precise and avoided civilian casualties'** while NATO

announced the number of civilians killed during the airstrikes as sixty.!3*

The decision to intervene in Libya is arguably the first intervention decision taken by
the UNSC that can be included within R2P framework as it was to protect civilians
from atrocity crimes,'*® and the intervention was made immediately after the beginning
of grave human rights violations, in a timely and decisive manner.!*” In addition, the
UNSC endorsement, which is specified as the decision-making authority for use of
force exceptions in Chapter VII of the UN Charter, has great importance for the
legality of the decision.!*® Although the decision-making process was standard,
problems arose in the implementation phase. The accusations that NATO lost its
impartiality by taking the side of opposition groups and ignored serious calls for
ceasefire have led to criticisms and concerns. The debates on the way the Libyan
military intervention was carried out caused some of the PS5 members to approach draft

resolutions on Syria with suspicion.
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137Spencer Zifcak, “The Responsibility to Protect After Libya and Syria”, Melbourne Journal of
International Law, 13(1), (2012), p. 11.
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40



At this point, it is necessary to mention new approaches that some states put forward
to reform R2P, for instance the Responsibility while Protecting (RwP) initiative that
Brazil presented at the UN General Assembly on 21 September 2011. Interpretations
of the Libyan operation as an abuse of the norm and criticisms of R2P's susceptibility
to manipulation have been echoed internationally and for this reason the demands for
the development of measures to prevent abuse have been raised. In her speech in the
66" Session of UN General Assembly, Brazilian President Dilma Rousseff stressed
that the current structure of responsibility is inadequate and the international
community should develop it together.'* This proposal, referred as the RwP initiative,
simply emphasizes the necessity of the criteria for a legitimate military operation,
which was already emphasized by ICISS; thus it advocated the use of military
intervention as “the last resort" and the implementation of peaceful methods in the first
place. This initiative also suggested that military operations should be subject to an
independent control mechanism during the implementation phase.!*® RwP, which
foresees the development of the norm, rather than creating an alternative to R2P, is
supported by Ban Ki-moon, as well as the BRICS states.'*! Additionally, Gareth
Evans, co-chair of ICISS, regarded the RwP as a promising step in the future for the

protection of civilians by using “preventive means” rather than coercive measures.'*?

The implementation of R2P in Libya is of great importance not because it led to
arguments suggesting the death of R2P, but because it signals that R2P’s methods of
implementation and conceptual limits as to what sorts of responsibilities are included

within the understanding need to be reconsidered. This experience also reignited

39UN General Assembly, “Statement by H. E. Dilma Rousseff, President of the Federative Republic of
Brazil”, the 66th Session, 21 September 2011.

MOUN General Assembly, “Letter from the Permanent Representative of Brazil to the UN”, A/66/551—
S/2011/701, 9 November 2011.
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debates on the use of force and the misperception of R2P as an equivalent of military
intervention. As a senior UN official puts it, Libya didn’t end R2P; however it paved
the way for new political debates and indicated that there is much to do in this

regard.'* Thus, it was highlighted that R2P needs to be reformed.

3.3. Political Instability and the Migration Crisis in Libya

3.3.1. Post-Operation Political Situation in Libya

After the intervention, instability continued to increase in Libya. With the appearance
of radical Islamist and jihadist factions in the region, a clash environment prevailed in
the country. Although initially the repercussions of these conflicts intensified only in
Benghazi and Tripoli, the conflicts eventually turned into a second country-wide civil
war.'** At the end of August 2014, Egyptian and United Arab Emirates’ aircrafts
started bombing Islamist factions in Tripoli and thus, foreign powers also started to be

included in this civil war.'®

Starting in October 2014, radical groups, in which the IS!#¢ is actively involved, seized
Derne and some groups that emerged in this area of conflict in the country declared

their commitment to the IS.'*” With the capture of the city of Sirte in June 2015, the
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spring-civil-war-islamic-state.

David D. Kirkpatrick and Eric Schmitt, , “Arab Nations Strike in Libya, Surprising U.S.”, The New
York Times, accessed February 1, 2017, https://www.nytimes.com/2014/08/26/world/africa/egypt-and-
united-arab-emirates-said-to-have-secretly-carried-out-libya-airstrikes.html.

146[slamic State is the name of a salafi jihadist militant group which aims to establish a state governed
by Sheria.

“"David Stout, , “Report: ISIS Takes Control of a Libyan City”, Time, accessed February 3, 2017,
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USA, the UK and regional states increased their involvement in Libya through military
operations against the strengthening radical forces.!*® Sirte, Gaddafi's hometown, in
particular, has been a very important conflict area for fighting against IS and as of
December 2016, the interim Government of National Accord announced the removal

of IS elements from Sirte with the support of US air attacks.'#’

While these conflicts continued and escalated, the political situation also became
increasingly unstable. The General National Congress (GNC), which was formed by
parliamentary election in 2012, ruled Libya until 2014.°° In the elections of 2014, the
government of the House of Representatives (HoR), also known as the
“Tobruk government”, was elected and recognized internationally. The rival Islamist-
backed GNC or "National Salvation Government", based in the capital Tripoli, refused
to hand over power and the conflicts between the two became increasingly intractable

because both sides had legally formed their parliament, army and government.'>!

In December 2015, the two political camps, the Tobruk and Tripoli governments, met
in Skhirat, Morocco to sign the Libyan Political Agreement (LPA).!>? According to
the agreement, a Presidency Council consisting of nine members and an
interim Government of National Accord (GNA) consisting of seventeen members
would be formed, and elections would be held within two years. The UNSC recognized

the Presidential Council as the sole legitimate representative of Libya with Resolution
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February 9, 2017, http://www.al-monitor.com/pulse/originals/2015/10/libya-gaddafi-death-four-years-

better-worse-hrw-bayada-city.html.

IS2UNSMIL, “Libyan Political Agreement”, accessed February 10, 2017,
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2259.!3 Fayez al-Sarraj became the Chairman of the Presidential Council of
Libya and Prime Minister of the GNA of Libya. However, because the HoR did not
give a vote of confidence to the GNA, a new crisis questioning the legitimacy of the
Presidential Council has been added to the disputes between the Tripoli-based GNC
and the Tobruk-based HoR. The reason for the HoR withholding approval of the GNA
is their insistence on certain provisions such as excluding Article 8 from the LPA,
which requires transferring all sovereignty rights of HoR’s MPs to the Presidential
Council.'>* The government proposals that were offered by the Presidential Council
conducted their duties by proxy since they were not approved by the HoR in Tobruk,

which is accepted as the legislative body. This issue has not yet been resolved.

Another controversial topic about the political process in Libya is the duty term of the
GNA. While one group of Libyans insists that the GNA has completed the term of
office since one year has passed since the LPA, others say that the one-year period set
out in the LPA will start from the date on which the agreement is accepted by a
constitutional declaration. However, Article 1(4) of the LPA proposes that the term of
the GNA shall be one year after receiving a vote of confidence from the HoR and if
the constitution process is completed at this time, automatically an additional year for

duty shall be added. This article negates the unclearness.'*

In March 2017, the Tobruk government’s announcement that they withdrew their
support from LPA and GNA brought an end to this already fragile political agreement
process.!*® Meanwhile, the civil war in the country entered into a new stage, with a
race to control the oil terminals. The Libyan National Army (LNA) of the HoR, led
by General Khalifa Haftar, who gained an important territory that includes the oil

I33UNSC, Resolution 2259, S/RES/2259, 23 December 2015.

I34UNSMIL, “Libyan Political Agreement”, Article 8.
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crescent in 2016,"%7 lost two key oil terminals, Sidra and Ras Lanuf, to
the Benghazi Defense Brigades (BDB), an Islamist faction which had
controversial discussions about its relation with GNA at the beginning of March
2017.'3® Although in the middle of the same month the LNA retook control of
these two terminals,'® there are allegations that General Haftar received special
support from Russia and Egypt, and that Russia deployed Special Forces to an
Egyptian airbase near the Libyan border.!*° This shows that the second civil war of
Libya has crucial importance for both regional and international actors and it will be

on the agenda for a long time.

As a result, in Libya where political stability has not yet been ensured, conflicts
between the factions and the two governments still exist. On the other hand, clashes

between the two sides on the oil crescent'®!

and the fight against terrorist organizations
in the region continue to dominate Libya’s agenda. In the midst of this instability, in
which regional and international actors are actively involved, Libya has become a
harbour for smugglers and extends the boundaries of the current refugee protection
crisis from the Mediterranean to Europe. With the rise of human trafficking activities

in the region, Libya became a centre of another crisis that needs to be resolved.
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3.3.2. Mass Movements of Refugees and Libya

The instability in Libya has been threatening its neighbours through intense refugee
and asylum-seeking movements from the region and also directly affects Europe’s
refugee protection crisis. Because Libya is one of the main departure points for

migrants and refugees aiming to reach Europe by sea.

With the beginning of the civil war in 2011, Libyans took refuge in neighbouring
countries such as Tunisia, Egypt and Chad, as well as in Europe by crossing the
Mediterranean. The Italian island of Lampedusa was the central point of these
movements.'®® In the same year, the number of Libyan refugees who fled from the
region was 790,000, according to February data of the IOM.!®* Although many of them
returned to their country of origin when the civil war ended, the number of asylum
seekers and IDPs that left the country due to the ongoing conflict continues to

increase.!%*

The IOM’s March-April 2016 report indicates that there were 696,000 people of
concern as of 31 August 2016; over 417,123 IDPs and over 149,160 people have
recently returned to their area of origin.!%> According to the April-May 2017 data of
the IOM- Displacement Tracking Matrix (DTM), there were 240,188 IDPs; 249,298
returnees, and 393,652 migrants in Libya in the specified period.'®® Even though the

1©2Sue Reid, “Special dispatch: Gaddafi's diaspora”, Daily Mail, accessed January 10, 2017,
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(2012), p. 5.

164Jonathan Clayton, “Numbers of internally displaced in Libya double since September”, UNHCR
News, accessed February 3, 2017, http://www.unhcr.org/news/latest/2015/6/5592a8286/numbers-
internally-displaced-libya-double-since-september-unhcr.html.

165]0M, Global DTM, IDP and Returnee Report Round 10, accessed June 20, 2017,
http://reliefweb.int/sites/reliefweb.int/files/resources/Libya%20Displacement%20Tracking%20Matrix
%20(DTM)%20Round%20Three%20Report%20-%20I0M.pdf; IOM

166J0M, Global DTM, IDP and Returnee Report Round 10.
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numbers change, it is clear that there is a rising migrant population despite the

instability in the country.

Table 1: Changing Migration Figures in Libya

Time Period | March- April 2016 April- May 2017

IDPs 417,123 240,188
Returnees 149,160 249,298
Migrants 234,699 351,382

Source: IOM-DTM Round 10 and Round 3 Reports!®”’

At present and historically, Libya has been both a destination and a transit country for
fleeing from the region to Europe.'®® Libya has been a crucial spot for many years in
migrating from Africa and the Middle East to Europe due to the geographical
proximity of Libya’s west coast to Malta and the Italian island Lampedusa.'® In 2009,
Libya hosted 2,500,000 migrants, most of whom were coming from Africa,
Bangladesh and the Philippines as a result of Colonel Gaddafi's open border policy to
meet Libya’s work force needs.!”® Between 2003 and 2012, more than 190,000
migrants and asylum seekers arrived on Lampedusa and more than 16,400 migrants

reached Malta from Libya.!”! As part of its connection to these migration trends, Libya

167T0M, Global DTM, IDP and Returnee Report Round 10,
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%20(DTM)%20Round%20Three%20Report%20-%20I0M.pdf; IOM, Global DTM, IDP and Returnee
Report Round 10, accessed June 20, 2017, http://www.globaldtm.info/libya/.
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Recommendations”, accessed February 10, 2017, http://www.refworld.org/pdfid/4d959bf62.pdf.

1¥Mattia Toaldo, “Migrations Through and From Libya”, Instituto Affari Internazionali Working
Papers 15, (2015), p. 7.
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signed agreements such as the 2008 Friendship Treaty with Italy, which was based on
the provision that Libya would contain migrants and asylum seekers in exchange for
resource assistance.!”?> However, as the turmoil of the post-Gaddafi period dragged the
country into a second civil war operating under dysfunctional state institutions, this

containment policy collapsed.

The EU’s refugee policies, which will be addressed in the following pages, have also
pushed people into irregular migrations, and after 2013 the massive influx of Syrian
refugees in Libya gave momentum to human smuggling activities.!”> Combined with
factors such as the inconsistency of the political situation in Libya, the existence of
two governments as of 2014, and the absence of a functioning institutional structure;
Libya has become an even more convenient country for trans-Mediterranean migration
flows and smuggling activities. Many refugees who reached Lampedusa expressed

how dangerous it is for them to stay in Libya.!”*

As a result of increasing refugee movement, human smugglers began to cross the sea
under worse conditions such as carrying people with overloaded rubber boats and
fishing vessels. This has further increased the death toll resulting from maritime
accidents. In October 2013, a boat sank in the Mediterranean which was carrying
migrants from Libya to Italy; although 155 people were rescued, the death toll was

359. This accident demonstrates the severity of the protection crisis.!”

2Human Rights Watch, “Italy-Libya Connection”, accessed February 3, 2017,
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In 2015, when the mass movements of refugees worsened, the Mediterranean death

toll was around 3,771 people!”®

and the vast majority of the sea accidents that occurred
were off the coast of Libya.!”” Shipwrecks occurred throughout 2015 and the number
of accidents continued to increase even more in 2016; according to William Spindler,
a UNHCR spokesperson, the year 2016 proved to be “deadlier” the 2015 because by
May 2,510 lives were lost, but in 2015, at the same time of the year, it was 1,855.178
According to estimates, 4,700 people died trying to cross the Mediterranean Sea in
2016; this was the highest number of casualties at the time.!”® Filippo Grandi, the UN
High Commissioner for Refugees said that if European countries’ policies could have
been in the direction of taking more refugees instead of abandoning them on their risky
journeys by boats, this could have save a good number of lives. After the shipwreck
off the coast of Libya, which resulted in the death of 240 people in November of 2016,
Grandi also stressed that refugees and immigrants have no choice but to risk their

lives.!30

While the inability of the EU to resolve the crisis was discussed, one of the most
important initiatives of the EU in relation to migration and refugees from Libya was
Operation Sophia in 2015. This initiative was approved by the EU Foreign Affairs

Council to create a Common Security and Defence Policy (CSDP) operation against

176[OM, “IOM Counts 3,771 Migrant Fatalities in Mediterranean in 2015, accessed February 20, 2017,
https://www.iom.int/news/iom-counts-3771-migrant-fatalities-mediterranean-2015.

7"Mlissing Migrants Project, “Mediterranecan Update: Shipwrecks off Libya, Greece”, accessed
February 20, 2017, http://missingmigrants.iom.int/mediterranean-update-shipwrecks-libya-greece.

178 Adrian Edwards and Medea Savary, , “Mediterranean Death Toll Soars in First 5 Months of 2016,
UNHCR News, accessed February 10, 2017,
http://www.unhcr.org/news/latest/2016/5/574db9d94/mediterranean-death-toll-soars-first-5-months-
2016.html.

MPatrick Kingsley, “100 People Feared Drowned as Boat Sinks off Libya”, The Guardian, accessed
February 4, 2017, https://www.theguardian.com/world/2016/nov/17/boat-capsizes-libya-medecins-
sans-frontieres-mediterranean.

180T om Miles and Marina Depetris, “U.N. Says 240 Migrants Drowned off Libya in 48 Hours”, Reuters,
accessed February 10, 2017, http://uk.reuters.com/article/uk-europe-migrants-italy-casualties-
idUKKBNI12Y1CL.
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the smugglers.'®! Initially the name of the operation was EUNAVFOR Med, and then
it took its name, Operation Sophia, from a rescued refugee’s baby who was born on
the ship.'®? Identifying and capturing boats or assets of smugglers/traffickers have been

the main purpose of the Operation Sophia in the Southern Mediterranean.'®?

The UNSC also adopted Resolution 2240 on 9 October 2015 and gave authorization
to member states to seize boats that are being used by human traffickers and to use all
necessary measures against them under Chapter VII of the UN Charter.'®* However,
this resolution did not include authorization for any coercive measure in Libya's
territorial waters; it limited the operations to high seas.!®* In June 2016, the Council
extended the operations until 27 July 2017 and two supporting tasks were identified:
first, the training of the Libyan coastguard and navy, and second, imposing a UN arms
embargo on Libya according to UNSC Resolution 2292.'%¢ Another significant
response to the migrant crisis began in 2011 as the European Border and Coast Guard
Agency, FRONTEX, has been organizing joint rescue operations in the Central
Mediterranean route and, in a sense, aiming to protect EU borders from mass

movements of refugees.'®’

181Council Decision (CFSP), EUNAVFOR MED, O.J L 122/31, 18 May 2015.

82Council of the European Union Press Releases and Statement, “EUNAVFOR Med”, accessed
February 10, 2017, http://www.consilium.europa.eu/en/press/press-releases/2015/09/28-eunavfor.

18Council of the European Union Press Releases and Statement, “EUNAVFOR Med”, Article 1.
IB4UNSC, Resolution 2240, S/RES/2240, 9 October 2015, paras. 7-8

18European Commission, Communication from the Commission to the European Parliament,
“Managing the Refugee Crisis: State of Play of the Implementation of the Priority Actions under the
European Agenda on Migration”, COM(2015) 510 final, paras. 10-11

188UNSC, Resolution 2292, S/RES/2292, 14 June 2016.

87 uiza Bialasiewicz, “Off-shoring and out-sourcing the borders of Europe: Libya and EU border work
in the Mediterranean “, Geopolitics, 17(4), (2012), p. 845.
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These operations, which have led to the capture of many smugglers and the rescue of
many people’s lives,'® can be seen as violation of refugee rights.'®® Because those
who escaped from Libya can be sent back to the land they abandoned by the officers
of the operations, without considering whether their lives or freedoms would be in
danger, this violates the protection under the principle of non-refoulement.'*
Furthermore, human rights NGOs like Human Rights Watch and the European Council
on Refugees and Exiles, underline the fact that disposing of smugglers’ boats can
induce refugees to undertake more dangerous routes to reach Europe. These human
rights agencies suggest that providing safe and legal channels to people who seek
asylum in the EU is the most effective way to combat smuggling activities.!”! On the
other hand, the Subcommittee on External Relations of the British House of Lords on
Operation Sophia report indicates that the restriction of the EU to implement
operations only on the high seas and not in Libyan territorial waters makes operations
largely ineffective since smuggling networks cannot be broken.!”> However, it is also
clear that in this case, if the EU exceeds its authority, the non-intervention principle
will be violated. The UNSC has also stated that they do not want to breach Resolution
2240 for any purpose as that would violate protection under international human rights

law and international refugee law.!??

18See EUNAVFOR MED, “EUNAVFOR MED: Operation Sophia Flagship ITS GARIBALDI
Rescued over One Thousand Migrants”, Press release 001/2016, 30 August 2016.

1%9See Graham Butler and Martin Ratcovich, “Operation Sophia in Uncharted Waters: European and
International Law Challenges for the EU Naval Mission in the Mediterranean Sea”, Nordic Journal of
International Law, 85(3), (2016), p. 235.

1%0Evelien Wauters and Samuel Cogolati, “Crossing the Mediterranean Sea: EU Migration Policies and
Human Rights”, Leuven Centre for Global Governance Studies Working Paper No. 180, (2016), p. 14.

Y'Wauters and Cogolati, “Crossing the Mediterranean Sea", p.14.
Y2House of Lords European Union Committee, “Operation Sophia, the EU’s naval mission in the

Mediterranean: an impossible challenge”, 14" Report of Session 2015-16, accessed May 7, 2017,
https://www.publications.parliament.uk/pa/ld201516/ldselect/ldeucom/144/144.pdf.

193UNSC, Resolution 2290, 31 May 2016, para. 12.
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Italy has also taken a step in the crisis and signed a new treaty similar to the previous
deal for migration control in Libya. The treaty also planned to establish a refugee camp
in Libya and train Libyan coast guards to control the irregular movements from the
country.'®* Although it is unlikely to meet the provisions of this agreement in the
current turmoil, this initiative was also seen as a violation of the non-refoulement

principle.

The inability of the EU to resolve the crisis and share the burden has led to comments
that EU refugee policy has failed.!®> One of these reactions came from Birbel Kofler,
the human rights coordinator of the German government, who stated that the refugees
that have been saved in the Mediterranean cannot be returned back to Libya since

human rights in Libya are totally ignored.'®

It is obvious that this current crisis is creating an economic and political pressure on
Europe; demands for overhauling their migration policies are increasingly being
brought to the agenda and Europe's rescue operations and attempts to stop the crisis
are not seen by many as sufficient efforts. Despite Europe's emphasis on responsibility
sharing and the rhetoric of implementing resettlement policies, preventing many
migrants, refugees and asylum seekers from reaching Europe causes a widespread
belief that the EU has violated the principle of non-refoulement. In fact, apart from the
international refugee law, as Article 19 of the Charter of Fundamental Rights of the
EU states, no one shall be expelled from a state to another where there is the possibility
of being exposed to inhumane treatments such as death penalty and torture. The

European Convention on Human Rights and Fundamental Freedoms’ Articles 3 and

%4Durham University News, “Italy and Libya Reach Agreement on Border Security and Migration”,
accessed February 2, 2017, https://www.dur.ac.uk/ibru/news/boundary_news/?itemno=14308.

19OXFAM International, “EU-Libya Plans Shine Spotlight on European Duplicity”, accessed February

10, 2017, https://www.oxfam.org/en/pressroom/pressreleases/2017-02-02/eu-libya-plans-shine-
spotlight-european-duplicity.

SUN Human Rights Office of the High Commissioner, “Human Rights Council Hears Statements by
Dignitaries from 24 States and Organizations as It Continues Its High-Level Segment”, accessed March
15, 2017,
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=17116&LangID=FE#sthash.

pgd6PY2D.dpuf.
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13(3) also guarantee the right to freedom from torture. Regardless of the norms of
international refugee regime, regional norms also provide a basis for debates on
migration and refugee policies of the EU; this has led to comments that the EU has not
fulfilled its responsibility to protect refugees and has ignored its own values as well as

those of international refugee law.

As a result, it is clear today that the ongoing civil war in Libya contributed to a
dysfunctional democratic system in a worse state than it was before the civil war in
2011 and created a gateway for smugglers and human traffickers within the country.'®’
In fact, the Mediterranean crossings and the political crisis of Libya indicate a failure
in the rebuilding phase.!”® Former NATO Secretary-General Anders Fogh Rasmussen
accepted this statement and pointed to failure to follow the political process in Libya
as the reason behind this ongoing turmoil.!* In addition, former US President Barack
Obama expressed his regrets in the face of their failure to plan a new phase in Libya
as a response to the question about “the greatest mistake he made” during his
administration. Although he found the operation necessary, he accepted that Libya was

“amess” in the process that began with the end of the NATO operations.??

3.4. Conclusion

The military operation in Libya under Resolution 1973 was the first implementation
of a military operation within the framework of R2P without the consent of the state

itself. However, it revealed the fragility of the international consensus on Pillar 3 of

97Sabrina Tucci, “Libya and International Refugee and Asylum Law: Addressing the Protection of
Refugees and Migrants Displaced by the 2011 Conflict”, Oxford Monitor of Forced Migration, 2(2),
(2011), pp. 48-54.

1%8Coen, “R2P, Global Governance and the Syrian Refugee Crisis”, p. 1053.
199A] Jazeera, “Ex-NATO boss: Libya still a 'model intervention™, accessed February 15, 2017,

http://www.aljazeera.com/programmes/upfront/2016/10/nato-boss-libya-model-intervention-
161022075802390.html.

200BBC News, “President Obama: Libya aftermath 'worst mistake' of presidency”, accessed February 3,
2017, http://www.bbc.com/news/world-us-canada-36013703.
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R2P and led to the rise of debates over the idea that the resolution was abused.
Moreover, the post-operation political situation in Libya has not improved and has
instead become increasingly more fragmented and the country has been dragged into

long-term chaos.

The internal conflict reached the advanced stage after 2014 and Libya, which has been
both a destination and transit country due to its geographical location, has become a
very attractive region for transit to Europe by sea due to the confusion and instability
in the country. Smugglers and human traffickers who have taken advantage of this
environment have turned the country into a stop for refugees and migrants who are
escaping from Middle East and Africa to Europe. The frequent maritime accidents and
high numbers of losses on this route have brought the issue to Europe's agenda and led
them to develop new policies to overcome it. However, this crisis could not be resolved
because of reasons such as the duality in the Libyan administration, activities of
terrorist organizations in the region and the controversial attitudes of EU policies

towards migrants and refugees.

Although the military intervention in Libya under R2P has limited the number of
asylum seekers and refugees from Libya, in the last instance a new internal disorder
has erupted. Currently, the Libyan state fails to fulfil its responsibility to protect
populations in the country as the number of people who lost their lives continues to
increase. As a result, new alternatives which can provide a better protection of people

are needed.
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CHAPTER 4

THE CASE OF SYRIA

4.1. Development of Political Instability in Syria and Its Transformation

into a Civil War

In 2011, the rebellion that began in Tunisia spilled over into Syria. However, unlike
the general characteristic of Arab uprisings, the movement rapidly evolved into a large
scale civil war in Syria, which has cost hundreds of thousands of people’s lives, and
created a very large number of IDPs and refugees. The civil war has been going on for
six years and it was ignited in January 2011 by small-scale demonstrations against the
Bashar Assad government, criticizing poverty, inequality, and restrictions imposed by
the government on people.?’! In March, the allegations that a group of students who
drew anti-government graffiti were exposed to disproportionate use of force led to
further increase in the demonstrations and their spread to various regions of the

country.?%?

The demands of the protestors were generally in the direction of improving living
standards; releasing political prisoners; obtaining basic freedoms and democratic
rights; ending pervasive government corruption; abolishing Syria’s 48-year
emergency law; and calling for the resignation of Bashar al-Assad, whose family has
held power since 1971, and the abolition of the Ba’ath as the ruling party since 1963.2%

Initially, Assad promised to implement political and legal reforms in the period

201Adam Coutts, “Syria’s Uprising Could Have Been Avoided through Reform”, The Guardian,
accessed March 1, 2017, https://www.theguardian.com/commentisfree/2011/may/18/syria-uprising-
reform-bashar-al-assad.

202Human Rights Council, A/HRC/S-17/2, 23 November 2011.

23BBC  News, “Syria’s  Ruling  Party  Baath”,  accessed March 1, 2017,
http://www.bbc.com/news/world-middle-east-18582755.
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between March and April. However, in April very large masses of people participated

in protests and Assad reacted severely.

The government systematically used military force against the people in Dar’a and
many civilians lost their lives.2** After this incident, military operations against the
people continued. According to the data of the Office of the United Nations High
Commissioner for Human Rights (OHCHR), in the period between March and
November 2011 at least 3,500 civilians lost their lives and thousands were arrested and
tortured by unlawful means. In this process, the cities of Homs, Hama and Dar’a were
most affected.’® In the meantime, part of the army dissolved, as some did not want to
target civilians and thus resigned. Hence, in July 2011 a group of Syrian Army officers
who defected from the army officially set up the Free Syrian Army to target the Assad

government.206

With the helicopter attacks that began in June 2012, civilians were subjected to heavy
air bombardment.?*” The use of air forces against civilians was a key point in the
beginning of the civil war, and the International Committee of the Red Cross (ICRC)

reported that the country was subsequently dragged into a major civil war.?%

After the demonstrations turned into armed rebellion, institutional dysfunctions
leading to a lack of government and the existence of civil war created an advantage for
radical Islamist terrorist groups. Radical Islamic militants from many regions of the
world, especially from North Africa and the Middle East, flocked into the country.
Along with the outbreak of these events, Salafi jihadist groups such as Ahmar Al-Sham
in 2011, and Jabhat Al Nusra Front in 2012—which was formerly an Al-Qaeda

204Human Rights Council, A/HRC/S-17/2, p. 42.

205UN News Center, “Death toll passes 3,500 as Syrian crackdown continues”, accessed February 20,
2017, http://www.un.org/apps/news/story.asp?NewsID=40326#. WNDHBzuLTIU.

20%Basma Atassi, “Free Syrian Army grows in influence”, Al Jazeera, accessed February 20, 2017,
http://www.aljazeera.com/indepth/features/2011/11/20111116154829885782.html.

207"Human Rights Council, A/HRC/S-17/2, pp. 56-59.

208Human Rights Watch, “Death from the skies: Deliberate and indiscriminate air strikes on civilians”,
April 2017, p. 12.
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extension in Syria but then changed its name to Jabhat Fateh al-Sham and split from
Al Qaeda in 2016%”—became active in important regions. They targeted Assad’s

Nusayri?!'? identity at the sectarian level, and used this as their propaganda.

In a short period of time, terrorism gained an international dimension and became an
international concern. Beginning with regional and international terrorist attacks, the
I1S2!!) was founded in the early years of the Iraq War. It formally declared its al-Qaeda
affiliation in 2004, but then in February 2014 severed its relations with this group and
aimed to establish a caliphate in the region.?!? As a result of these acts of terrorism,
civilian casualties continued to increase. According to UN High Commissioner for
Human Rights Navi Pillay, 92,901 people lost their lives in Syria between March 2011
and April 2013.2"* In August of 2013, there were accusations that the Assad
government used chemical weapons in Eastern Ghouta and thereby killed 1,500
civilians.?!'* While the Assad government denied the accusations, it also argued that
these allegations were purported to create a justification to intervene in Syria.?!®

Meanwhile, the total number of Syrian refugees increased gradually; according to the

209A] Jazeera, “Al-Nusra leader Jolani announces split from al-Qaeda”, accessed February 22, 2017,
http://www.aljazeera.com/news/2016/07/al-nusra-leader-jolani-announces-split-al-qgaeda-
160728163725624.html.

210A Syria centred religious group, a twelver branch of Shia Islam; they are also called as Arab Alawites.

21Tt is also called as the Islamic State of Iraq and Levant (ISIL) or Islamic State of Iraq and Syria (ISIS)
in this region.

22Daniel Byman, “Isis Goes Global”, Foreign Affairs, March/April 2016, p. 2.

2BUN News Centre, “Nearly 93,000 People Killed in ‘Vicious’ Syria Conflict — UN Human Rights
Chief”, accessed February 22, 2017,
http://www.un.org/apps/news/story.asp?NewsID=45162&Cr=syria&Cr1=&Kw1=syria&Kw2=casualt
ies&Kw3=#WNDO_DuLTIU.

214The Guardian, “'Almost 1,500 Killed in Chemical Weapons Attacks' in Syria”, accessed February 23,
2017, https://www.theguardian.com/world/2016/mar/14/syria-chemical-weapons-attacks-almost-1500-
killed-report-united-nations.

25The Independent, “Syria blames France for nerve gas attack in Gouta”, accessed March 2, 2017,
http://www.independent.co.uk/news/world/middle-east/syria-makes-absurd-claim-french-government-
sarin-nerve-gas-ghouta-chemical-attack-2013-a7205701.html.
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UN refugee agency, the number of Syrians fleeing their country reached 1,000,000 in
March 201321

As discussed in the following sub-section, there has been no intervention in Syria on
the basis of R2P. Nevertheless, as the IS terrorist attacks became internationalized and
the group obtained great financial resources as well as advanced weapons,?!” the
organization became a greater threat than other radical Islamist groups. Therefore, an
anti-IS coalition was formed in 2014, and it organized air attacks on the zones
controlled by the organization. First, in September 2014, the USA, Bahrain, Jordan,
Qatar, Saudi Arabia, and the United Arab Emirates began airstrikes against IS targets
in Syria.?!® Since then, more than 10 countries, including the USA, the UK, Australia,
France and Turkey,?!” have carried out air strikes against the IS in Syria .Russia has

been conducting air strikes since September 2015.%2°

In addition to the internal dynamics and international actors involved in Syria, the
Syrian civil war brought a serious crisis to the Middle East in terms of regional
geopolitical structure, as it began to be seen as a new phase of the Shi’a-Sunni conflict
which has been increasing in recent years. Some of the Gulf States, such as Saudi
Arabia and Qatar, supported the opposition in Syria because of the Nusayri origin of
Assad, believing that a political change in Syria would negatively affect Iran’s

relations with that country and consequently the Iranian influence in the Mashrek

2I5(UNHCR, “Number of Syrian refugees reaches 1 million mark”, accessed March 2, 2017,
http://www.unhcr.org/news/latest/2013/3/513625ed6/number-syrian-refugees-reaches-1-million-
mark.html.

2I"BBC News, “Who is Supplying Weapons to the Warring Sides in Syria?”, accessed February 22,
2017, http://www.bbc.com/news/world-middle-east-22906965.

218The Guardian, “US confirms 14 air strikes against Isis in Syria”, accessed February 2, 2017,
https://www.theguardian.com/world/2014/sep/23/us-launches-air-strikes-against-isis-targets-in-syria.

219Jethro Mullen, “U.S.-led Airstrikes on ISIS in Syria: Who's in, Who's not”, CNN, accessed February
23, 2017, http://edition.cnn.com/2014/09/23/world/meast/syria-airstrikes-countries-involved/.
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region.??!??2 Tran began to support the Assad government considering that the loss of
its single ally in the Arab world would strike a strategic blow to its regional position.
On the other hand, as a non-regional ally, Russia’s support to Iran and the Baath
regime, along with the USA’s efforts to exist in the struggle for influence over the
region by supporting some groups in the region arguably allows the Syrian civil war
to be defined as a proxy war.??* At the regional level, Iran and Saudi Arabia’s regional
struggles can be considered a sectarian war, and therefore a confrontation of these two
states over Syria indicates another proxy war in the region.??* Ban Ki-moon has

defined the situation in Syria literally as a “proxy war”?%

, since the delicate balances
in Syria are among the greatest factors that make it difficult for the United Nations to

make a decision.

The Syrian civil war has not been effectively stopped through diplomatic channels
such as the Geneva talks and it has resulted in economic and political fragmentation
and led to the deaths of thousands of civilians, including children. In April 2016, the
UN and Arab League Envoy to Syria estimated that more than 400,000 people had lost
their lives during this civil war.?*¢ However, as will be seen in the following sections,
millions of people have been displaced from their homes or fled their country
altogether. At the time of writing, various groups were still fighting to control some

parts of the Syrian territory and the country was split between the Assad government,

221A term which is used to describe the region of Arab states located between Mediterranean Sea and
Iran.

222Meliha Benli Altunisik, “Regional System in the Middle East and “Arab Spring”, Orta Dogu Analiz,
5(53), (2013), p. 77.

223 Abrulrahman al-Masri, “Syria: Proxy war, not civil war”, Middle East Monitor, accessed March 2,
2017, https://www.middleeastmonitor.com/201503 14-syria-proxy-war-not-civil-war/.

224As’ad AbuKhalil, “The 8 Proxy Wars Going On in Syria Right Now”, Huffingtonpost, accessed
March 2, 2017, http://www.huffingtonpost.com/asad-abukhalil/syria-proxy-wars_b_5874488.html.

225United Nations Secretary-General Ban Ki-moon, “Remarks to the General Assembly on Syria”, 3
August 2012, http://www.un.org/sg/ statements/index.asp?nid=6224.

226A1 Jazeera, “Syria Death Toll: UN Envoy Estimates 400,000 Killed”, accessed March 3, 2017,
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160423055735629.html.
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the IS, Kurdish factions in the Rojava region, Jabhat Fateh Al Sham, and several other
rebel groups. Most recently, in the first months of 2017, Turkish troops conducted a
land operation against the IS to expel the group from the cities in close proximity to
Turkey,??’ the Syrian government captured Aleppo, one of the main battlegrounds in
the conflict; and Kurdish fighters achieved territorial gains in the northern part of

Syria, hence reducing the amount of territory under the control of the IS.

So far, various international actors have organized military operations to combat the
IS and other terrorist groups; however, despite the ongoing war crimes, which bring
the crisis under the scope of R2P, there has not been any sort of coercive intervention
under the framework of R2P in Syria. Neither the numbers of civilian casualties,
refugees and IDPs nor the alleged use of chemical weapons against civilian
populations have been sufficient for urging a decisive international action; according
to some, this inaction has been the main cause of the extensive destruction of the Syrian
war.??® Hence, especially with the case of Syria, recent literature on R2P has been

dominated with the question is it time to say R.I.P for R2P?

4.2. International Response in Relation to R2P in Syria

Although R2P has been on the UN agenda since the beginning of the events to date,
the UNSC, as the only body with the authority to make a binding decision in
accordance with international law, has not passed any resolutions invoking the R2P
norm in Syria. The main reason for this has been the actual or threatened vetoes of

China and Russia who are members of the P5. Generally, they put forward as a reason

227A1 Jazeera, “Turkish troops killed in clashes with ISIL in Syria”, accessed February 23, 2017,

http://www.aljazeera.com/news/2016/12/turkish-troops-killed-clashes-isil-syria-
161221204418681.html.

228Jean-Marc Coicaud, “International Law, the Responsibility to Protect and International Crises”, in
Ramesh Thakur, William Maley (ed.), Theorising the Responsibility to Protect, (Cambridge University
Press, 2015), p. 169.
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for their vetoes mission creep in the Libya intervention. For this reason, according to

Ramesh Thakur, the Syrians have paid the price of Libya.?*

Initially, each member of the UNSC stated concerns about the incidents happening and
called for a stop to the violence as soon as possible.?*® According to the report of the
Independent International Commission, which was created by the UN Human Rights
Council to investigate human rights actions in Syria, the Syrian Armed Forces have
used excessive force against protesters. The Council has published numerous reports
on the subject to-date, beginning with Resolution S-16/1 published on 29 April 2011,
which stated that the human rights violations carried out by the Assad government
reached serious levels; the resolution also condemned the excessive use of force and
called on the government to end human rights violations, release political prisoners,

and abolish censorship.?*!

Russia and China voted against this resolution.?> Moreover, three months after the
conflict in Syria began, on 21 June 2011, the UN Secretary-General’s Special Advisors
on the Prevention of Genocide and the Responsibility to Protect issued a declaration
that, given their size and gravity, the violations can be regarded as crimes against
humanity, and they reminded the Syrian government of its responsibility to protect
their population from atrocity crimes.?**> In December 2011, the UN Human Rights

Council published its first notice condemning the continuing widespread, systematic

229Ramesh Thakur, “R2P after Libya and Syria”, p. 61.
2307ifcak, “The Responsibility to Protect After Libya and Syria”, p. 16.
ZHuman Rights Council, A/HRC/S-17/2.

2?Human Rights Council, “Report of the Human Rights Council on its sixteenth special session”,
A/HRC/S-16/2, 29 April 2011.

233«Special Advisers of the United Nations Secretary-General on the Prevention of Genocide, Francis

Deng, and on the Responsibility to Protect, Edward Luck, on the situation in Syria”, UN Press Release,
21 July 2011.
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and severe violations of human rights of the Syrian authorities and reminded the Syrian

government of its responsibility to protect its population.?*

The first resolution proposal regarding the Syrian conflict brought before the UNSC
came from four European countries on 4 October 2011, six months after the uprisings
began. France, Germany, Portugal and England drafted a resolution,?*® which basically
reminded the Syrian government of their responsibility to protect their population and
demanded an immediate end to the violence. While calling for a Syrian-led political
progress, the proposed resolution also indicated the intention to apply sanctions in the
case of non-abidance by the Syrian government. With nine of the UNSC members
voting in favour of the resolution, and Brazil, India, Lebanon, and South Africa (which
were then UNSC temporary members) abstaining from the vote, China’s and Russia’s
vetoes blocked the resolution. The main arguments for Russia’s veto were the non-
intervention principle and the need to respect the national sovereignty and territorial
integrity of Syria. Vitaly Churkin, Russia’s former Permanent Representative to the
United Nations, expressed that the situation in Syria cannot be considered
independently from Libya, and so Russia had concerns that a ceasefire would turn into
a full-fledged civil war as in Libya. China similarly underlined the non-intervention
principle.?*® Susan Rice, US Ambassador to the United Nations, said in response that
this was a “cheap ruse” built by those who preferred selling weapons to the Syrian
regime overacting together with the Syrian people.?*” The political divisions within the
UNSC arising from differing state interests fuelled new problems that could not be

solved in a short time by moving the Syrian civil war to a different dimension.

Z4BBC, “Syria 'violations' condemned by UN Human Rights Council”, accessed March 7, 2017,
http://www.bbc.com/news/world-europe-15996583.

2France, Germany, Portugal and United Kingdom of Great Britain and Northern Ireland: Draft
Resolution, UN SCOR, 66" session, UN Doc S/2011/612, 4 October 2011.

26UN SCOR, 66™ session, 6627 mtg, UN Doc S/PV.6627, 4 October 2011.

ZTUN SCOR, 66™ session, 6627" mtg.
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The expected Arab League response came in November 2011, as the organization

238 and repeated demands for reforms and the release of

suspended Syria’s membership
political prisoners. Since there was no positive development, on 16 November the Arab
League began to implement economic sanctions and invited all members to withdraw
their ambassadors from Damascus.?*? Acts of violence increased considerably during
this period, and the UN Human Rights Council adopted its second condemnatory
resolution, S-18/124° despite objections from Russia and China, as well as Cuba and
Ecuador.?*! In December 2011, the UN High Commissioner for Human Rights noted
that more than 5000 civilians had lost their lives since March, 14,000 people had been
detained, and 12,000 had fled to the border. In light of these facts the Syrian
government had clearly failed to protect its own population and the responsibility now

lay with the international community.>*?

According to the report of the Independent International Commission of Inquiry on the
Syrian Arab Republic in February 2012, government security forces committed
“widespread and systematic” human rights violations.?* In the meantime, on 4
February 2012, the UNSC experienced a second unsuccessful decision-making
process regarding Syria. The draft resolution, which aimed to implement a political

transition process by establishing a national unity government in Syria, was proposed

238Neil, MacFarquhar, “Arab League Votes to Suspend Syria Over Crackdown”, The New York Times,
accessed March 17, 2017, http://www.nytimes.com/2011/11/13/world/middleast/arab-league-votes-to-
suspend-syria-over-its-crackdown-on-protesters.html.

239Neil MacFarquhar and Nada Bakri, “Isolating Syria, Arab League Imposes Broad Sanctions”, The
New York Times, accessed March 17, 2017,
http://www.nytimes.com/2011/11/28/world/middleeast/arab-league-prepares-to-vote-on-syrian-
sanctions.html.

20UN General Assembly, Resolution S-18/1, UN GAOR, 18th spec sess, 2nd mtg, UN Doc
A/HRC/RES/S-18/1, 5 December 2011.

24IUN General Assembly, Resolution S-18/1, p.4.

2420ffice of the High Commissioner for Human Rights, “Syria: Pillay Calls for Urgent Action to Halt
Violence”, Press Release, 12 December 2011.

23Human Rights Council, A/HRC/S-17/2.
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by the Arab League, presented by Morocco, and supported by eighteen countries.*
Although the resolution did not put the use of force on the agenda in order to meet the
concerns of BRICS countries, and despite the support of India and South Africa,
Russia and China again vetoed the proposal, even as it came right after a significant
airstrike against the city of Homs on 3 February.?*> The representatives of France,
Germany, Portugal and the UK harshly criticized the vetoes of China and Russia, while
the latter defended their position by arguing that the resolution was unbalanced, that it
did not contain any condemnation against the rebels and that it sought for regime

change once again.

On 23 February 2012, the UNSC and the Arab League appointed Kofi Annan, the
former UN Secretary-General, as their joint special envoy to Syria. Annan put forth a
written plan to stop the clashes in Syria.?*¢ This six-point plan demanded measures
such as an immediate provision of a ceasefire to be observed by the UN, cooperation
between the parties, and the release of arbitrarily arrested and detained persons.?*” The
plan was adopted by the Syrian regime and the UNSC on 14 April 2012 and on 21
April the UNSC adopted Resolution 2043 on the proposal of Russia to send a 90-day
UN Observer Mission (UNSMIS) to observe this fragile ceasefire in Syria.>*3 The
ceasefire, which started in April 2012, was broken by the Syrian government and the
opposition groups in May 2012, and the conflict intensified further. On 19 July 2012,
Russia and China vetoed in the UNSC yet another resolution, which raised the

UNSMIS’s mandate and imposed sanctions on the Syrian regime since they did not

2447ifcak, “The Responsibility to Protect After Libya and Syria”, p.24.

2$5The Guardian, “Syria: more than 200 dead after 'massacre’' in Homs”, accessed March 5, 2017,
https://www.theguardian.com/world/2012/feb/04/syria-report-homs-killings.

246UN News Centre, “Syria: UN and Arab League appoint joint envoy to deal with crisis”, accessed
March 3, 2017, http://www.un.org/apps/news/story.asp?NewsID=41346#.WNIh3DulL.S00.

24TUN News Centre, “Six-Point Proposal of the Joint Special Envoy of the United Nations and the
League of Arab States as annexed to Security Council resolution 2042, accessed March 7, 2017,
http://www.un.org/en/peacekeeping/documents/six_point_proposal.pdf.

8UNSC, Resolution 2042, S/RES/2042, 14 April 2012.
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comply with the six-point plan. In the meantime, Pakistan and South Africa
abstained.?*® Consequently, the UN observers who were sent to Syria declared that the
plan was disabled. This increased the tension at the UNSC; Permanent Representative
of the People’s Republic of China to the UN, Li Baodong, said that the content of the
draft resolution was “uneven” as it only targeted one side. The Permanent
Representative of Russia to the UN Vitaly Churkin said that the conflict was
strengthened with the aim of “geopolitical design” instead of developing dialogue with

the Syrian counterparts.?>°

On September 2013, the UNSC managed to unanimously adopt Resolution 2118
regarding the destruction of chemical weapons in Syria.?>! The acceptance of the idea
that “these weapons posed a threat to international peace and security” enabled the
beginning of negotiations between the parties in Geneva in January-February 2014.
Although these negotiations failed, diplomatic steps increased after these talks.
Meanwhile, Resolution 2139, which was adopted by the UNSC in February 2014,
condemned the rise of terrorism linked with Al Qaeda and urged all parties to end

violence immediately and to allow access to UN humanitarian organizations.

According to the UN Secretary-General’s report to the UNSC about the
implementation of this resolution on 24 March, the violence of the government and
the opposition prevented humanitarian assistance to millions of Syrians. On 22 May
2014, Russia and China once again vetoed the UNSC’s draft resolution, which
stipulated that the situation should be sent to the International Criminal Court.?>2
Resolution 2254, which was unanimously adopted by the UNSC on 18 December 2015

and was the first resolution focused on a political solution led by Syria, endorsed a

29UN Press Release, “Security Council Fails to Adopt Draft Resolution on Syria That Would Have
Threatened Sanctions”, SC/10714, 19 July 2012.

250UN Press Release, “Security Council Fails to Adopt Draft Resolution on Syria”.

BIUN Press Release, “Security Council Requires Scheduled Destruction of Syria’s Chemical
Weapons*, SC/11135, 27 September 2013.

22UNSC, Draft Resolution, S/PV.7180, 22 May 2014.
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road map and set a time table for peace talks.?>* Adoption of this resolution was an
important step demonstrating that both sides in the UNSC wanted a diplomatic solution

process which would be led by Syria.

The fifth veto, which blocked the UNSC, came on 8 October 2016. Russia vetoed the
resolution which would have put an end to conflicts in Aleppo and to military aircraft
flying over the city.?>* Out of the 15 members, 11 voted positively, while China and
Angola abstained and Venezuela voted against the draft. Russia claimed that the
resolution ignored an “intra-Syrian political process” and exacerbated the
humanitarian crisis in Aleppo by not allowing humanitarian convoys past militants in

August and September.>>

Another veto was cast on the Resolution that was voted on 5 December 2016. Because
of the allegations that many people lost their lives as a result of the Assad government’s
and Russia’s air strikes in Aleppo, as well as the declaration of Aleppo as “a city
without food” by the UN, Spain, Egypt and New Zealand drafted a resolution
demanding a ceasefire in Aleppo. While Russia and China along with Venezuela voted
against the resolution, Angola abstained.?*® Hence, the UNSC was blocked in another
case related to the Syrian crisis, and this increased the tension once again. Explaining
the Russian veto, Vitaly Churkin argued that such interruptions could be used by the
terrorists in the region for reinforcing their ammunition.?*” In response to the Russian

and Chinese arguments, the UK Ambassador Matthew Rycroft harshly criticized the

233UNSC, Resolution 2254, S/RES/2254, 18 December 2015.

2%Human Rights Council, Resolution on “The current human rights situation in the Syrian Arab
Republic in the context of recent events”, S-16/1., 29 April 2011.

BSMinistry of Foreign Affairs of the Russian Federation, “Foreign Ministry statement in connection
with Russia's veto”, accessed March 6, 2017, http://special.mid.ru/en/web/guest/maps/sy/-
/asset_publisher/9fciSOwMERCcf/content/id/2494622.

2%UN Press, “Security Council Fails to Adopt Draft Resolution to End Attacks on Aleppo as Two
Permanent Members Cast Veto”, SC/12609, accessed March 6, 2017,
https://www.un.org/press/en/2016/sc12609.doc.htm.

27Reuters, “Russia, China block U.N. demand for seven-day Aleppo truce”, accessed March 7, 2017,
http://www.reuters.com/article/us-mideast-crisis-syria-un-idUSKBN13U2[.X?il=0.
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two permanent members for “their long-standing, misplaced faith in a despot who has
killed nearly half a million of his own people.”?*® On 28 February 2017, China and the
Russian Federation again vetoed a draft resolution which mostly condemned any use
of toxic chemicals as a weapon in the Syrian Arab Republic,®® and another draft
resolution condemning the use of chemical weapons in the Idlib region was vetoed by

the Russian Federation on 12 April 2017.26°

The fact that the UNSC has not taken any decision under the framework of R2P in the
Syrian crisis, which constitutes the highest mass of displacement and refugee flow that
the UN has witnessed so far led to comments about the conceptual death of R2P.%¢!
Arguably, the absence of a military intervention in Syria does not arise solely from the
dysfunction of the decision making process of the R2P norm which depends on the
votes of P5; it stems from the more fragile situation of the Syrian case, prejudices
against intervention based on the negative effect of the Libyan case, and drawback of
Western powers as a controversial element in the region after the Libya operation.?®?
The primary reason is arguably the gradual transformation of Syria into a conflict zone
in which external powers support different factions and struggle to be effective in the
region.”®® As Russia and China have brought their concerns about reoccurrence of the
abuse of UN authority as in the Libyan case into the forefront, the common arguments
against them by the anti-Assad block have been in the direction that Russia intended

to evade the movements of a regime change against its long-standing strategic ally in

258Reuters, “Russia, China block U.N. demand for seven-day Aleppo truce”.
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261 Justin Morris, “Libya and Syria: R2P and the Spectre of the Swinging Pendulum”, International
Affairs, 89(5), (2013), pp. 1265-1283.
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the region like the one in the Libya case. These strategic and economic concerns are

the reasons behind the ineffectiveness of the UNSC.%%4

The sectarian divisions between the Saudi Arabia-Qatar block and the Hezbollah-Iran
block entangle this civil war in a regional dimension.?®> Meanwhile, the possibility of
a military operation that would tip the power relations in this extremely volatile region
has also been a factor in the consideration of what sort of international response is to
be adopted.?®® In this vein, R2P’s implementation has been a challenging task.
Arguably, non-implementation of R2P in the Syrian case does not clearly suggest a
failure of the norm as a whole, because the concept still has a place in the discourse of
the UN Secretary-General, the Human Rights Council and the Special Advisor to the
Secretary-General on the Prevention of Genocide and the Responsibility to Protect.?’
Rather, the non-implementation highlights R2P’s shortcomings and has created space
for debates on whether or not R2P is dead after Syria, as well as discussion on how to
proceed with R2P.2®® The occurrence of such a large-scale refugee movement also

arguably paved the way for debates about the ineffectiveness of the R2P.
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4.3. The Syrian Refugee Protection Crisis

The civil war that started with anti-government demonstrations in March 2011, caused
more than half of Syria’s population of 22,000,000 to leave their homes, and became
the greatest humanitarian and refugee crisis since World War 11.2%° The war has had
considerable political, economic and social implications on not only Syria but also the
Middle East region and has been continuing for the last six years. According to official
figures, nearly 400,000 people lost their lives in Syria by 20162’° and there are
6,500,000 IDPs in Syria, of which 2,800,000 are children.?’! Moreover, an update from
6 April 2017 says that 5,029,562 Syrians have fled from their country; the number of
refugees living in the refugee camps in host countries is 486,019, while 4,443,543

refugees live in urban, peri-urban and rural areas.?’?

These refugees do not have enough resources to meet their basic needs and often do
not benefit from refugee rights due to the domestic policies in the countries they reside.
Also, there is no right recognized by the current refugee regime for IDPs and as of

February 2017, 13,500,000 people are in need of humanitarian assistance.?”?

The Syrian crisis has mostly affected the neighbouring countries; namely Turkey,
Lebanon, Jordan, Iraq and Egypt have been hosting the vast majority of refugees. As

of April 2017, with 2,973,980 people of concern, Turkey is the country hosting the
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largest number of registered refugees.?’* According to data from the Republic of
Turkey’s the Ministry of Interior Directorate General of Migration Management
(DGMM), the total number of Syrians under temporary protection staying in and
outside of accommodation centres is a total number of 3,020,654.27 From the
beginning of the Syrian civil war Turkey has implemented an “Open Door Policy”.?”
Currently Turkey hosts 256,000 in 26 temporary shelters.?’” Since Turkey is utilizing
the geographic limitation as a right arising from the 1951 Convention, only those who
take refuge in the country as a result of “events occurring in Europe” are legally
categorized as refugees.?’® Thus, although Syrians who took refuge in Turkey did not
initially have any official legal status, the Council of Ministers of the Republic of
Turkey established their temporary protection status by a regulation published on 22
October 2014 pursuant to Article 91 of the Foreigners and International Protection Act
of 04 April 2013.%” Temporary protection status provides a type of protection to
foreigners who were forced to flee from their country, cannot return back, and crossed
into Turkish borders, but an individual procedure for their international protection
cannot be adjudicated.?® This status enables registered access to fundamental services

such as health and education, but people under this status of protection have much
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more limited rights than refugees. For instance, they need to obtain specific
permissions to go to another city or another country, and they face various restrictions
in order to obtaining work permits.?®! In addition, since people who are under
temporary protection cannot apply for asylum, it can create secondary movements and

can arguably cause instability in the long-term.

According to data from December 2016, Lebanon hosts 1,011,366 refugees.?®?
However, according to the estimation of the Lebanese government, this number
actually exceeds 1,500,000,%%° and this means that Lebanon is hosting the largest
number of Syrian refugees in proportion to the number of the native people. Lebanon
did not sign the 1951 Convention. Therefore, refugee status cannot be granted to
refugees fleeing Syria to Lebanon.”®* A large number of Syrians are experiencing
problems with their resident visa procedures. Due to the high fees apply to residence
permits a large number of Syrians who had entered Lebanon but could not renew their
residence permit are residing in the country illegally.?®> As a result of their limited
legal status they generally face serious problems in accessing services, particularly

healthcare.?%¢

According to April 2017 data, Jordan hosts 658,015 Syrians?®” who have left their

countries after the outbreak of the Syrian crisis in 2011. Jordanian official figures
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confirm this number. The country, which had already welcomed a very large number
of refugees before the Syrian Civil War, has turned into a refugee country. Although
Jordan is not a party to the 1951 Convention or its 1967 Protocol, it adheres to the
general principle of international law that migrants not be sent back to the place where
their lives and freedoms are threatened. Article 21 of the Jordanian Constitution also
underlines the “extradition of political refugees” and perceives Syrians as guests rather
than refugees.?®® Refugees cannot continue to stay within the borders of Jordan without
a resident permit, which is generally only valid for a year,?®® and this causes a serious

problem for the refugees in the region.

Iraq, which is also not a party to the 1951 Convention,>*® hosts 236,772 Syrians, most
of whom are located in the Kurdish region, in northern Iraq, as well as the cities of
Dohuk and Erbil,>*! according to February 2017 data.?®? In its national system, Iraq
has adopted two laws regarding the status of refugees, namely the “Political Refugees
Law” dated from 1971 and the “Law of the Ministry of Migration and Settlement”
dated from 2009. While the latter is more extensive, both have shortcomings in
securing the rights of all Syrian immigrants.>”®> However, since refugees have been
directed more towards the Kurdish region, the Iraqi central government and the
Kurdistan region authorities are following different policies regarding refugees. The

Kurdish region generally keeps its borders open and follows a relatively more flexible

28George Sadek, “Legal Status of Refugees”, the Law Library of Congress Report, Global Legal
Research Center, (2013), p. 5.

289Sadek, “Legal Status of Refugees”, p. 5-6.

2International Labor Organization, “Access to work for Syrian refugees in Jordan: A discussion paper
on labour and refugee laws and policies”, (2015), p. 19.

PIUNHCR, “Syria Regional Refugee Response- Iraq”, accessed March 7, 2017,
http://data.unhcr.org/syrianrefugees/country.php?id=103.

22Ali Al Arian, “Syrian refugees cling to stability in Iraq”, Al Jazeera, accessed March 5, 2017,
http://www.aljazeera.com/news/middleeast/2014/04/syrian-refugees-cling-safety-iraq-
201448102353645313.html.
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policy compared to the Iraqi central government.?** As a result, ambiguity in the status

of Syrians continues in both regions.

Egypt, according to February 2017 data, hosts around 120,154 Syrian refugees.?*’
However, government officials argue that this number is over 500,000.2°° Egypt is a
party to the 1951 Refugee Convention and its 1967 Protocol with reservations on the
clauses (namely articles 12(1), 20 and 22(1), 23 and 24) that limit access to public
goods and services including personal status, rationing, education and labour
legislation.?®” In addition, every foreigner in Egypt needs to obtain a residence permit
from the Egyptian authorities, and those who are not registered with the Ministry of

d298

Interior or who do not have the UNHCR blue refugee car are considered illegal,

and so face the risk of being arrested.

In contrast to this heavy burden carried by regional countries; the number of Syrian
asylum applications to Europe, between April 2011 and October 2016 had been around
884,461, and 456,000 of these were made to Germany.?® Sweden comes second with
109,970 asylum applicants. Germany and Sweden together handle 64 percent of
asylum applicants in European countries, while Hungary has 76,000 asylum

applications. Austria, the Netherlands, Denmark and Bulgaria happen to receive 22
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percent of the pie, with the remaining 14 percent scattered between various other

countries.>?

It is possible to view the migration of around 320,000 Syrian people to Lebanon in
April 2011 as the beginning of migration before it was transformed into a crisis.**! The
move to regional countries continued in the same month. Turkey, having hosted the
vast majority of Syrian asylum seekers, saw the first major flow in June 20113%? and
had built five refugee camps by the end of 2011.3% As the violence in the region
continued, the number of people fleeing from Syria reached over 1,500,000 thousand

in March 2013.3%

As the number of refugees has increased, the host states’ facilities have become more
limited.*% Particularly with the increase in the number of refugees in the neighbouring
countries, host countries have become unable to properly meet the humanitarian needs
of refugees by themselves despite support from UN agencies, NGOs and individual
states. Millions of refugees in refugee camps or host communities with limited

infrastructure find it difficult to meet their basic needs such as shelter, education and
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health.?% In addition, infrastructural problems particular to the host countries have also
become more apparent with the refugee influx, such as the issue of water scarcity in
Jordan.**” Furthermore, as Lebanon hosts the greatest number of refugees from Syria
in proportion to its own population,®®® a large portion of Syrian refugees in this country
are unable to meet their minimal needs and the majority of them are exposed to safety
risks.>® The vast majority of refugees are trying to live under poor socio-economic
conditions in the poorest regions of the host countries, and in some places the numbers
of refugees are equal to or greater than the number of local people.®!? Since a majority
of these states are either not party to the Convention Relating to Status of Refugees or
are a party with geographic limitation, the ambiguity in the legal status of refugees in

these countries aggravates serious concerns for their future.

In the struggle that they have taken to escape from a civil war and to meet their basic
needs in another country, some Syrians have tried to protect themselves by trying to
reach Greece or Italy through dangerous sea routes, forcing the capacity of boats.
Many such attempts have resulted in tragedies. In this context, there are certain routes
used by human smugglers to reach Europe: Western Mediterranean route through
Spain and Portugal; Central Mediterranean route through Libya to Italy; South Eastern
Mediterranean route through Turkey to Bulgaria and Greece; and Eastern route

through Russia, Moldova, Belarus and Ukraine.*!!
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In October 2013, a boat heading from Libya to Italy and carrying hundreds of migrants
including many Syrians sank near the Italian island of Lampedusa, resulting in 368
refugee deaths.?'> While many accidents in the ongoing process revealed the severity
of the crisis, the image of the lifeless body of Alan Kurdi at the shore of Bodrum,
Turkey—a Syrian toddler trying to escape to Greece with his family who died in the

crash of September 20153"3

—Dbecame iconic in displaying the tragedy, caused an
international outcry, and created solidarity at the international level. Many public
international actors and individual private donors actively participated in campaigns
related to refugees. However, 2016 data shows that the short-term solidarity and
sympathy fell short. According to the UNHCR’s October 2016 data, in the year 2016,
over 3,740 people who tried to cross the Mediterranean and reach Europe lost their

lives. In 2015 this number was 3,771.3'* According to Alise Coen, inadequate response

to the refugee crisis is a very important indicator of the failure of the R2P.3!

As the number of refugees crossing the Mediterranean and arriving at the European
border has increased, the pressure on European countries has also increased, especially
as of 2015.31% In particular, the pattern of refugee migration to Italy and Greece on the
one hand and Germany and Sweden on the other hand created a huge imbalance in
Europe.!” At the international level, there is a great imbalance in the sharing of the

burden between developed countries, which have undertaken only a small part of the

S2BBC News, “Mediterranean 'a cemetery' - Maltese PM Muscat”, accessed March 7, 2017,
http://www.bbc.com/news/world-europe-24502279.
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https://refugeesmigrants.un.org/un-refugee-agency-2016-deadliest-year-refugees-crossing-europe-
central-mediterranean.

SIMUNHCR, “Mediterranean death toll soars, 2016 is deadliest year yet”, accessed March 10, 2017,
http://www.unhcr.org/news/latest/2016/10/580f3e684/mediterranean-death-toll-soars-2016-deadliest-

year.html.

313Coen, “R2P, Global Governance, and the Syrian Refugee Crisis”, p. 1053.

315BBC News, “Migrant crisis: One million enter Europe in 2015”, accessed March 12, 2017,
http://www.bbc.com/news/world-europe-35158769.
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burden, and developing countries, which are already overburdened. In the period that
began in 2015, European countries promised to move 160,000 refugees to safety but
they have only accepted less than 10 percent of them,*'® while some others have
implemented restrictive policies justified by security concerns, and even built razor

wire fences to control their borders.>!?

The EU tried to reduce the implications of the refugee crisis by conducting a series of
agreements and organizing donation programs, especially with the neighbouring
countries such as Turkey, Lebanon and Jordan. On 4 February 2016 with the
conference for “Supporting Syria in the region” in London, the EU adopted compacts
with Jordan and Lebanon aimed at strengthening the economy of these countries so
that they could help migrants. There was bilateral assistance of over 80,000,000 USA
dollars to fix the negative impact of the Syrian crisis and improve the socio-economic
situation of the country while encouraging Lebanon to revise the conditions of Syrians

and ease their permanent existence in the country.>?’

On the other hand, the EU-Jordan Partnership Priorities Compact is promising 1.9
billion USA dollars in grants, donations, investments and loans to support Jordan’s

economy.*?! Moreover, the World Bank will provide loans to Jordan between

318Daniel Boffey, “European countries have carried out 8% of promised refugee relocations”, accessed
April 18, 2017, https://www.theguardian.com/world/2017/mar/02/european-countries-have-carried-
out-8-per-cent-promised-refugee-relocations.

319Garah Almuhtar, Josh Keller and Derek Watkins, “Closing the Back Door to Europe”, The New York
Times, accessed March 12, 2017,
https://www.nytimes.com/interactive/2015/09/15/world/europe/migrant-borders-
europe.html?hp&action=click&pgtype=Homepage&module=second-column-region&region=top-
news&WT.nav=top-news.
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priorities and compact”, accessed March 3, 2017, http://www.consilium.europa.eu/en/press/press-
releases/2016/11/15-eu-lebanon-partnership/.
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and the United Nations High Commissioner for Refugees, (2017), p. 11.
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100,000,000 and 300,000,000 USA dollars at concessionary rates.>?? In return, Jordan
committed to creating 200 thousand jobs for Syrian refugees in areas such as
construction, agriculture, and manufacturing. While the promising business
opportunities seem important to Syrians, many Syrians do not even have a passport in
order to apply for work permits, and the sector-based quota system is a serious obstacle
in front of them; although the project promises hope for years to come, today, it

displays an image far from the goal in Jordan.???

Another EU initiative regarding Syrian refugees has been the EU-Turkey Statement,
which has an uncertain future. According to the statement, Turkey will accept all
irregular migrants who fled from its own territory to the EU and are determined not to
have asylum rights; the EU countries will accept one Syrian asylum seeker for every
Syrian accepted by Turkey. Greece will be supported for the rapid assessment of
asylum applications; 3 billion Euros of aid to Turkey will be paid 6 billion Euros by
the year 2018, and this agreement will allow Turkish citizens to travel without visas to

the EU in exchange for the fulfilment of certain conditions.***

This agreement has been subjected to much criticism. For instance, the Human Rights

Watch finds the content of this agreement morally and legally unacceptable; it argues

that what Europe needs to do is to consider the asylum claims of the Syrians and not

send them back to Turkey on the grounds that Turkey is a “safe third country” or “first

country of asylum”. It also emphasizes that the Syrians in Turkey are under “temporary
» 325

protection”,”> so they cannot benefit from refugee rights. As they stated, the limited

rights granted by temporary protection status compared to refugee rights creates an
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324Council of the European Union, Press Releases, “EU-Turkey statement”, accessed March 13, 2017,
http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkey-statement/.
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uncertainty for the long term and remains as a problem that demands a permanent

solution.

In light of the above analysis, Europe’s contribution in terms of sharing the
international burden and responsibility remains arguably weak. The agreements,
partnerships and compacts created for the purpose of sharing the burden through
economic aid have been criticized as it is argued that economic support is not enough
for sharing the responsibility, and that such an approach does not follow the
requirements of the current refugee Convention. There are still millions of Syrians
waiting to access humanitarian conditions with resettlement. The so-far-unsatisfactory
process of burden sharing reveals the failures of the existing refugee regime. The road
maps and policies to overcome this crisis could not provide a sustainable solution, and
what is needed at this point is a system that will form the basis for a shared

responsibility to protect refugees.

4.4. Conclusion

The anti-government protests which started in 2011 as a part of the Arab uprisings
turned into a civil war in Syria. This ongoing war allowed radical Islamist groups to
become active and resulted in various organizations and groups ruling over different
parts of the country. Although, as the elements of terrorism in the region reached an
international level, an international consensus has emerged to remove these elements
and various operations have been organized by different states, no decision has yet

been taken on the basis of R2P regarding the protection of civilians in the region.

The increase in the number of IDPs is an early warning sign for atrocity crimes and
the beginning of a mass refugee flow from the country. Thus, the failure of the
international community in fulfilling their responsibilities to protect people at risk of
atrocities crimes contributed to the long-term environment of chaos and instability in

the country and has caused the largest refugee movement seen since World War 1I1.
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A large number of people, who were displaced, fled to the neighbouring countries but
the protection afforded by the existing refugee law in these regions was limited and a
considerable part of the hosting countries are not parties to the 1951 Convention. For
this reason, the refugees who fled to these countries have had difficulties in accessing
the rights and services and these inadequacies have led to secondary movements of
refugees from one country to another, and even to Europe through smuggling

networks.

These mass movements of refugees caused social, economic and political panic in
European countries and since they promote smuggler organized crime networks these
movements have also created regional security concerns. The insufficient response of
the European countries led to a great imbalance in the burden sharing between
developed and developing countries which are already overburdened. The steps and
policies taken by the European countries, especially by the EU, for sharing the burden
of neighbouring countries are mostly in the direction of economic aid to these
countries, and therefore they do not offer a solution in the long term. As a result, the
views that see the policies of the EU as a violation of refugee rights have emerged. On
the other hand, the accidents that have been occurring in the seas deepened the

dimensions of this protection crisis.

For this reason, the necessity of a supporting element for the existing refugee law
became prominent in order to provide primarily protection to refugees and then
ensuring their access to adequate socio-economic facilities in the hosting countries.
The Syrian case, in this context, points to the necessity of a supporting element for the
protection of refugees. In this context, R2P will be presented as an element to support
the role of international community in the current protection crisis in the next Chapter.
It can invoke the states to fulfil their responsibilities to these populations and can be a
promoting element for the international community in encouraging states to protect

the refugees and assuming their responsibilities in situations of manifest failure.
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CHAPTER 5

THE IMPLEMENTATION OF R2P AND MASS MOVEMENT OF
POPULATIONS IN THE CASES OF LIBYA AND SYRIA: A COMPARISON

5.1. An Assessment of the Implementation of R2P in the Cases of Libya
and Syria

In terms of the nature of the alleged crimes in the humanitarian crises in Libya and
Syria, both cases have unarguably qualified as R2P situations requiring the
international community to uphold its responsibilities pertaining to Paragraph 139 of
the World Summit Outcome Document. While the decision authorising action in Libya
at the early stages of the conflict was perceived as a timely and decisive response of
the international community, the NATO-led military intervention became a source of
severe criticism both in scholarly and political debates. Moving beyond the limits of
the UN-sanctioning, the use of disproportionate force against the weakened Libyan
government, seeking regime change, and the collateral damage caused by the air
operations were among the main reasons for criticism.**® The negative implications of
the military action in Libya affected the political discussions regarding the Syrian civil
war, and paved the way for Russia and China to veto draft resolutions asking for
adopting different sorts of peaceful and/or coercive measures. Although they are two
separate cases that emerged as a result of the Arab uprisings at the same time period,
the Syrian case has not been discussed independently of the Libyan case. Such
intertwined understanding that owed to the states, draw attention to the negative

aspects of the international response to the case of Libya.*?’” Before discussing why

326Gareth Evans, “The Responsibility to Protect After Libya and Syria”, Annual Castan Centre for
Human Rights Law Conference, accessed May 25, 2017,
http://www.gevans.org/speeches/speech476.html .

327For instance, the Russian Permanent Representative, Vitaly Churkin underlined that the Syrian case
cannot be considered apart from Libya (UN SCOR, 66™ session, 6627™ meeting, UN Doc S/PV.6627,
4 October 2011.
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R2P could not be implemented in the case of Syria at a time when the international
community has taken two milestone decisions in the cases of Libya and Céte D’Ivoire,

it would help to look at the way the two cases evolved.

First of all, the situations in Libya and Syria emerged consecutively; anti-government
demonstrations in Syria started in the month following the events in Libya.*?® Gaddafi
responded to the spreading protests with provocative hate speeches, whereas Assad
initially promised reforms,*?° which arguably was the reason why the peaceful protests
in Syria lasted longer than it was in Libya. However, as the uprisings gradually spread
throughout Syria, the mild response of the government transformed into a violent one
resulting with the death of civilians in the clashes between the government forces and
the protestors. Furthermore, the number of people who lost their lives before the
intervention in Libya, according to the estimates expressed by the Secretary-General,
was more than a thousand;**° on the other hand, in Syria the death toll surpassed a

thousand in the second month of the uprisings.**!

Another point of contrast can be observed in the military power of the two states. At
the initial phases of the conflict, the Syrian government had 325,000 regular forces
and more than 100,000 paramilitaries. The government forces were also stronger than
the opposition groups in terms of chemical and biological weapons they had in their
stocks.>3? However, prior to international intervention, the total number of the Libyan

military personnel was estimated around 76,000,%** hence rendering Gaddafi’s army

328See lan Black and Owen Bowcott, , “Libya Protests: Massacres reported as Gaddafi imposes news
blackout”, The Guardian, accessed April 22, 2017,
https://www.theguardian.com/world/201 1/feb/18/libya-protests-massacres-reported.

3297ifcak, “The Responsibility to Protect after Libya and Syria”, p.15.

30UN Secretary-General’s remarks to Security Council meeting on peace and security in Africa, 25
February 2011.

3IAl  Jazeera, “Syria Death Toll Surpasses 1,000”, accessed May 22, 2017,
http://www.aljazeera.com/news/middleeast/2011/05/2011524182251952727.html.

32Aram Nerguizian and Anthony Cordesman, “Instability in Syria: Asserting the Risks of Military
Intervention”, Center for Strategic & International Studies, (2011), p. 17.
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relatively weaker compared to that of Assad in terms of military forces and

armaments.>>*

The prevalence of sectarian breakdowns already existing in Syria, and the role of
regional actors such as Saudi Arabia, Qatar and Iran, as well as non-state actors like
Hezbollah in this sectarian confrontation became one of the influential factors
complicating a decision on the part of the UNSC favouring a military intervention in
the Syrian case. Hence, these sectarian dynamics stand out as another point of contrast
differentiating the Syrian case from that of Libya, since the ethnic and religious
divisions in Libya did not fuel political clashes as it did in Syria.>*> A potential military
intervention in Syria could have triggered these divisions, and lead to a response by
Iran, which has been the most important strategic partner of Syria in the
neighbourhood. Furthermore, the volatile political structure of the Middle East could
have consequences in the case of an instability caused by an intervention in Syria. The
actors in the region, who have already been politically divided on sectarian grounds,
could have become further polarized by a possible military intervention, and the post-
intervention instability in Syria could have created an opportunity for the anti-Assad
wing to pursue their ambitions in the region. However, none of these factors were in
question in the Libyan case. There was no actor or a long-term ally of Libya that
directly opposed to an intervention in Libya. Moreover, while regional organizations
such as the Arab League encouraged an immediate international response in the case
of Libya,*¢ in the Syrian case, the Arab League placed political solution options in its

agenda rather than a military response.®’

The most important practical reason as to why the UNSC could not adopt the measure

of military intervention within the framework of R2P or Chapter VII of the UN Charter

334 Adams, “Libya and the Responsibility to Protect”, p. 9.
335Nerguizian and Cordesman, “Instability in Syria”, p. 16.
336 Adams, “Libya and the Responsibility to Protect”, p. 7.

37UN News Centre, “Political solution for Syria crisis still possible, says UN-Arab League envoy”,
accessed May 3, 2017, http://www.un.org/apps/news/story.asp?NewsID=43718#.WRKphljyjIU.
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is arguably the fact that Russia and China has refused any sort of coercive action
against the Syrian state. In the case of Libya, the regime of Gaddafi was not supported
by any of the P5, and hence, neither Russia nor China blocked the UNSC resolutions.
Instead, when the Council decided to authorise the use of force, although they did not
support the idea to intervene in Libya, they abstained. On the other hand, the Assad
regime has had (and continues to have) close ties with Moscow. Russia has been the
basic military supplier of Syria for years; meanwhile its last naval base in the
Mediterranean is in Tartus, Syria.**® In this regard, any action to overthrow the Assad

regime works against the strategic interests of Russia in the region.

Since the UNSC is the only authority that can sanction a military operation within the
framework of R2P against a state without the consent of that state, because of the use
of veto by Russia alone or together with China, it has not yet been able to adopt any
decision for timely or decisive action. It should also be noted that explaining negative
vote on various resolutions, both Russia and China have referred to the importance of
the Syrian state’s sovereignty, territorial integrity and political independence, and
expressed their concerns about the repetition of the violations that took place during

the NATO intervention in Libya.*¥

While the lack of a timely or decisive R2P action in the case of Syria has led to
criticisms that R2P was dysfunctional in the decision-making process,**® arguably it
was the UNSC that was rendered dysfunctional with the P5 vetoes. In other words, in
the absence of a military intervention in Syria, geopolitical complexities have not been
the only source of inaction. The decision-making mechanism of R2P being dependent
on the UNSC on the one side, and on the other, the fragmentation and radicalization

of the Syrian opposition, the international and regional actors’ active role in supporting

338 Adams, “Libya and the Responsibility to Protect”, p. 16.
39UNSC, 7785th mtg, S/PV.7785, 8 October 2016.

340G6zen Ercan, “Debating the Responsibility to Protect”, p. 126
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the different factions in the region as a result of their strategic interests, have prevented

the realisation of a timely and decisive international reaction under the Pillar 3 of R2P.

While it is true that a UN sanctioned response could not be developed to date, in both
cases, it is also questionable what has been achieved under Pillar 2 of R2P, or through
the non-coercive means of Pillar 3. As the situations in Libya and Syria have set the
scene for two major refugee protection crises that occurred in the process of Arab

341

uprisings,”™’ it is important to compare and contrast the two cases in relation to the

mass movement of refugees.

5.2. Refugees within the R2P Framework in Libya and Syria Cases

The civil wars that began during the Arab uprisings caused mass movement of refugees
and asylum seekers in the region. The military intervention in Libya was far from
bringing stability to the region; hence it did not end the movements of refugees and
asylum seekers. Meanwhile, growing violence in Syria created a mass movement of
refugees, as well as asylum seekers. While the military intervention did not bring
lasting peace to Libya, it is still arguable that an early international response might

have limited the number of Libyan refugees vis-a-vis those from Syria.>*

When analysing the two cases, it would be helpful to examine the refugee movements
in Libya in two phases, which are during and after the military intervention. Because
ofa lack of post-intervention rebuilding process in Libya and inability to bring stability
to the country, movement of peoples continued in the mode of secondary migrations
from the region. The first phase started with serious mass movements from the region

during the civil war process in 2011, and according to the numbers of IOM almost

341Philippe Fargues and Christine Fandrich, “Migration after the Arab Spring”, MPC Research Report,
(2012), p. 1.

32William Wheeler and Ayman Oghanna, “After Liberation, Nowhere to Run”, accessed May 5, 2017,
http://www.nytimes.com/2011/10/30/opinion/sunday/libyas-forgotten-refugees.html.

85


http://www.nytimes.com/2011/10/30/opinion/sunday/libyas-forgotten-refugees.html

800,000 people fled from Libya by November 2011.3*} People sought shelter
especially in the neighbouring countries such as Tunisia, Egypt, Chad, Niger, Sudan,
as well as Malta and Italy. These movements included not only Libyan migrants, but
also Arab and sub-Saharan migrants and de facto refugees living in the region.>**
Given the ongoing turmoil in the Middle East, considering Europe a safer route, most
people preferred Italy and Malta because of their proximity to the regions of conflict.
As Minister of the Interior of one of the countries affected the most from the mass
movement of refugees, in March 2011 Roberto Maroni expressed their concern by
saying that the refugee movements from Libya would bring Italy “to its knees”.>*
Prime Minister Berlusconi also described these mass movements of refugees to the
island of Lampedusa as a “human tsunami”.**¢ The Maltese economy has also suffered
a great deal from these movements and the government has called on the EU to take a
step to share the burden.**’ France and Italy offered to close borders as a precaution
against these movements.>*® The EU took steps not to share the burden but to provide
security of their borders. FRONTEX, European Border and Coast Guard Agency,
began joint operations to monitor the sea crossing activities in February 2011.>* On
the other hand, Italy signed a bilateral cooperation accord with Libya to prevent

irregular migrations.*>° Gaddafi used these anxieties as a political trump card by saying

3BI0OM, “Migration in Egypt, Morocco and Tunisia”, (2014), p. 19.
344Bialasiewicz, “Off-shoring and Out-sourcing”, p. 853.
3%5Nick Squires, “Italy fears up to 1.5 Million North African Migrants”, The Telegraph, accessed May

25, 2017, http://www.telegraph.co.uk/news/worldnews/africaandindianocean/libya/8345540/Italy-
fears-up-to-1.5-million-North-African-migrants.html.

34BBC News, “Berlusconi: 'Human tsunami' arriving in Lampedusa”, accessed May 15, 2017,
http://www.bbc.com/news/av/world-europe-13027272/berlusconi-human-tsunami-arriving-in-

lampedusa.

347Rebecca Bundhun, “Maltese Economy Hit by Refugee Crisis”, The National, accessed May 15, 2017,
http://www.thenational.ae/business/travel-tourism/maltese-economy-hit-by-refugee-crisis.

3#8an Traynor and John Hooper, “France and Italy in call to close EU borders in wake of Arab protests”,
accessed May 13, 2017, https://www.theguardian.com/world/201 1/apr/26/eu-borders-arab-protests.
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that thousands could have invaded Europe and there was no one who would stop these
movements if he fell.*®! However, soon after, the regime was overthrown as a result of
the military intervention. With the beginning of this new era in Libya, a considerable
amount of people who fled from the country returned back.*? According to data of

IOM, the number of people who returned back to Libya was 249,298,353

In the post-intervention period, despite an expectance of stability, the divisions
between political factions and tribes deepened in Libya. The political process left its
place to conflict and as the conflict heightened the second phase of the civil war began.
After 2014, in the face of continuing instability, another wave of mass movement of
peoples began. While for Syrian refugees and asylum seekers Libya itself was not a
preferable target to reach because of its domestic situation, its location turned it into a
transit country and a gateway to Europe. In the absence of a powerful central authority
in Libya, smuggling and human trafficking activities increased. This was coupled with
the high number of sea accidents that were occurring during the attempts of refugees

to reach to European shores by the sea.>>*

On the other hand, in the case of the Syrian civil war, since the early days, large
numbers of people began moving from the region to the neighbouring countries.
Europe became more critical about the impasse that the country entered into from day
to day, and the mass movement of refugees from Syria became an international
concern that needed to be overcome. Although there was an obvious need for a timely
and decisive R2P action by the international community, it did not happen. Besides

the ongoing war between the government forces and the opposition groups, the violent

351Padraic Flanagan, “Colonel Gaddafi: Immigrants will invade Europe”, Sunday Express, accessed
June 1, 2017, http://www.express.co.uk/news/world/233238/Colonel-Gaddafi-Immigrants-will-invade-
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35310M, Global DTM, IDP and Returnee Report Round 10, April- May 2017, accessed June 20, 2017,
http://www.globaldtm.info/libya/.
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actions of radical Islamist factions and terrorist activities led to the largest refugee
movement that the world faced after the World War II. As the UN Secretary-General
Antonio Guterres said, the Syrian refugee crisis has been ‘“the most dramatic
humanitarian crisis the world has faced”.3>> Millions of people fled from Syria, while
millions of them were internally displaced. Given the scale of the conflict and the
multiplicity of the parties committing atrocity crimes, the number of people fleeing

from the conflict zone became much larger vis-a-vis Libya.

As Gallagher posits, mass movement of IDPs and refugees is an important sign that a
state cannot fulfil its responsibility to ensure the safety and welfare of its population.’>®
Therefore, in the Syrian case it can be observed that the Syrian authorities have failed
their Pillar 1 responsibility to protect the Syrian population. Given the clear failure of
the Syrian state to fulfil such responsibility, it has also become clear that the
international community’s responsibility to protect the Syrian population has already

arisen.

In the first instance, the neighbouring countries—which have their own domestic
economic and social problems—have accepted the largest number of refugees, and
hence assuming the largest portion of the burden. Unlike in Libya, as the conflict in
Syria has been continuing without losing haste, currently there does not seem to be a
possibility for the refugees from Syria to return to their country to live safely.
However, with the returnees to the country in the post-intervention period in Libya,
the dimensions of the protection crisis remained more limited than it has been for the

people of Syria.

Given the inadequate physical and social conditions, as well as the ambiguities

regarding the status of the Syrian refugees in the hosting countries, many Syrians have

3%UNHCR, “Remarks by Antoénio Guterres, United Nations High Commissioner for Refugees.
Conference On The Syrian Refugee Situation — Supporting Stability in The Region, Berlin”, accessed

May 6, 2017, http://www.unhcr.org/admin/hcspeeches/544fb4189/remarks-antonio-guterres-united-
nations-high-commissioner-refugees-conference.html.
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sought to reach Europe by using the sea route. Unlike the neighbouring countries in
the Middle East, the inadequate responses of the EU, as well as individual European
countries have resulted in a protection crisis. Refugee policies of European countries,
as well as the EU, have been regarded as measures to keep the refugees outside
Europe’s borders, while providing economic aid to those countries hosting the

refugees. >’

When the two cases are evaluated together it is possible to see the necessity of a proper
implementation R2P by the international community. In the Libyan case, it can be
argued that the decision to intervene militarily seems have limited the refugee
movement, and allowed for those who left the country in the early days of the
humanitarian crises to return to the country. Nevertheless, the lack of responsible

rebuilding has diminished the possible positive impact of early action.

In the case of Syria, given the considerable impact of the political dynamics of the
region such as sectarian divisions, as well as the Syrian government’s close ties with
Russia, no R2P action, comprising either of coercive or peaceful measures, could have
been possible. As more and more in the civilian population became the target of attacks
by various groups in the Syrian conflict, people were not internally displaced in large
numbers, but also there began mass movement of refugees and asylum seekers. Such
mass movement had regional and global impact. The civilian casualties have increased
gradually and a scattered population has emerged. The number of refugees seeking for
protection has reached ungovernable levels, and the hosting countries have been
encountering problems in providing the basic needs of refugees such as housing,

access to health and education.

In comparison to the case of Libya, the protection crisis regarding Syrian refugees has
continued at much higher levels. Within the framework of R2P, it can thus be argued

the lack of a preventive or timely action through the use of any of the methods available

357 Although German Chancellor Angela Merkel took initiative and guaranteed adoption of one million
refugees by 2015, this commitment has not yet actualised. See
https://www.washingtonpost.com/news/worldviews/wp/2016/09/30/germany-said-it-took-in-more-
than-1-million-refugees-last-year-but-it-didnt/?utm_term=.311952¢102b3.
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in the toolkit of R2P has led to the rapid and serious escalation of the protection crisis
in Syria. On the other hand, in case of Libya, while the military intervention arguably
had some impact, the lack of a proper rebuilding process did render the process of
transformation from civil war into peace incomplete. As noted previously, the ongoing
internal turmoil in Libya is also affected by the Syrian refugee movements, as Libya
is on the route to Europe.*® Thus, the cases of Syria and Libya, which have been the
subject of comparison in terms of the reactions of the international community, once
again began to be mentioned on the same agenda but this time Libya has been the side

facing the results of the Syrian refugee crisis.

Though neither the case of Libya nor that of Syria can be presented as successful R2P
implementations, the complete absence of an international response in humanitarian
terms in the latter showcases the negative consequences in a clear manner. In this vein,
this thesis argues that placing the protection of refugees also within the framework of
R2P, without altering the existing legal mechanisms, would allow for the international
community, to fulfil its responsibility towards vulnerable populations without

resorting coercive means, even in cases of the UNSC deadlock.

Pillar 1 of R2P establishes that states are responsible for protecting their populations
within their borders without looking for the condition of citizenship, as it was
underlined. It is an indisputable fact that the Syrian state cannot fulfil this
responsibility; for this reason, in Syria, everyone, under the danger of atrocity crimes,
1s under the responsibility of the international community. Therefore, Syrian refugees
who have escaped from their countries and entered within the borders of another
country are included within the scope of the receiving states’ responsibility to protect.

Former Special Adviser to the UN Secretary-General on the Responsibility to Protect,

3%8Cetta Mainwaring, “In the Face of Revolution: the Libyan Civil War and Migration Politics in
Southern Europe” in Stephen Calleya, Derek Lutterbeck, Monika Wohlfeld, and Omar Grech, eds., The
EU and Political Change in Neighbouring Regions: Lessons for EU’s Interaction with the Southern
Mediterranean, (Malta: University of Malta Press, 2012). pp. 431-451.
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Jennifer Welsh supports this argument by expressing that Jordan is fulfilling its

responsibility to protect by accepting Syrian refugees.*>’

According to Pillar 2 of R2P, the international community should encourage and assist
this individual state in fulfilling this responsibility. In this regard, it is important to
note the shortages of capacity of the hosting states, especially Syria’s neighbouring
countries—Lebanon, Jordan, Iraq, Egypt, and Turkey—which are the ones most
affected by the mass refugee movement as they have expressed their concerns about
overcoming the effects of the crisis and their need for international support in various
forms.>%® Therefore, the financial support of the international community to improve
the living conditions of the refugees in these countries can be accepted as a

responsibility under Pillar 2.

On the other hand, when it comes to Pillar 3 of R2P, the mass refugee flows from
Libya, and especially Syria, reveals the manifest failure of these countries in protecting
their populations, as well as the international community as the people are still facing
the risk of atrocity crimes. As stated in the first chapter, according to Pillar 3 of R2P,
the international community is held responsible in the situations that an individual state
fails to protect its population and should take a “non-coercive action” in accordance
with Chapters VI and VIII of the UN Charter. Pillar 3 does not specify territorial
qualifiers or a time limitation for these measures. Therefore, the international
community has the responsibility to protect the Syrian refugees who have fled from

their country.

These responsibilities under Pillar 3 are also valid for the third countries to which the
Syrians have fled. Financial assistance to the hosting countries is not always sufficient
in terms of the fulfilment of the responsibility to protect; there are countries which are
failing or reluctant to protect the refugees because of their own internal conditions or

lack of resources. For example, the already existing sectarian divisions in Lebanon are

3% Jennifer Welsh, “Fortress Europe and the Responsibility to Protect: Framing the Issue”, European
Union Institute Forum, 17-18 November 2014, p. 3.

360 Achiume, “Syria, Cost-Sharing”, p. 725.
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becoming even more critical with the Syrian refugees’ arrival to the region, and there
is a risk of atrocity crimes against these populations as the long-term divisions become

even more acute.>%!

Looking at the situation specific to the Libyan case, according to Amnesty
International, since the ongoing conflicts of opposing factions and the presence of the
IS in the country, the region has turned into an environment where refugees and asylum

362

seekers cannot be protected properly,”®” so it is clear that Libya, which is experiencing

its second phase of civil war after 2011,3¢

cannot fulfil its responsibility to protect its
populations including refugees most of whom are from Syria.>** Since Libya is not a
party to the 1951 Convention, refugees living in the territory of this country do not
have the rights arising from refugee laws.>®> On the other hand, as a result of the
turmoil and instability in the country, the number of people who lost their lives in the
sea while trying to reach Europe by boats from Libya is another important indicator
that Libya cannot fulfil its responsibility to protect. With the EU’s desire to use Libya
as a gatekeeper, the Libyan Coast Guard Personnel began to pursue boats of smugglers
at the sea, however, there are widespread allegations that many refugees escaping from
Libya were ill-treated by them, were arrested and put in detention centres where the

refugees were subjected to torture and abuses.>*® Some of the refugees have supported

these claims and the idea that Libya is not a suitable place for refugees, by saying that
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they would prefer to die in the sea rather than to return to Libya.**” In addition, asylum
seekers from Libya stated that their main objective is to be protected and they cannot
find this protection in Libya, so they preferred the European route.**® Therefore, it is
clear that Libya cannot fulfil its responsibility to protect which stems from Pillar 1 of

R2P and this responsibility should be borne by the international community.

In order to determine under which pillar the international community should react to
the situation in order to protect refugees in neighbouring countries, the severity of
crises in these countries should be taken into consideration and capacity shortages
should be classified. Thus, the cases where financial support for essential services
under Pillar 2 can be sufficient and the circumstances under which the responsibility
of the international community can be fully implemented under Pillar 3 can be
distinguished. In the current situation, since it is expected that the crisis created by
Syrian refugees for neighbouring countries will continue for a while, the financial
support provided to hosting states under Pillar 2 need to go beyond short-term
solutions and should be revised under an institutional framework.*%® Thus, by placing
refugees within the pillars of R2P, a conceptual framework will be introduced to

invoke better refugee protection.

EU policies and attitudes towards refugees seeking to reach Europe by sea can be
considered a violation of the principle of non-refoulement by many circles. The refusal
of people seeking refuge in European countries also raises the question of the
fulfilment of international community’s responsibility to protect, because, when these
people are asked to return, they also face the risk of persecution and/or losing their
lives on the way back. It should be noted that in this thesis R2P is not proposed as a
principle to replace the existing refugee law. In an environment where xenophobia is

growing and asylum requests are potentially perceived in a negative way, R2P as a

36"Natasha Ghoneim, “Refugees: Better To 'Die At Sea' Than Return to Libya”, accessed May 3, 2017,
http://www.aljazeera.com/blogs/europe/2016/07/refugees-die-sea-return-libya-
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unanimously accepted principle is of vital importance in order to create an institutional
framework for cooperation for all states, including states not party to the 1951
Convention and its 1967 Protocol. Therefore, it is presented as a step towards

increasing consciousness about the obligations arising from the existing refugee law.

Moreover, after the crises of Libya and Syria, R2P’s utility and functions have been
questioned since the international community has failed in its responsibility to protect
the populations of the two countries.’® In this vein, in terms of discussing the way
forward for R2P, the clarification of the scope of the international community’s

responsibilities would help R2P’s normative evolution.

5.3. The Responsibility to Protect Refugees: A Non-Coercive Way to
Protect Targeted Populations

Despite the fact that R2P was unanimously accepted under the auspices of the UN, the
principle continued to suffer from the prejudice of the “old neo-interventionist wine in
a new bottle”*’! due to its military intervention component. The Libyan intervention
rekindled the negative debates about R2P, while the Syrian crisis led to comments that
Pillar 3 of the norm is “conceptually weak and politically divisive”.’”> Hence, as
Gareth Evans suggests, new methods should be produced to keep the protection

objective “at the heart of response”.>”

Demands to improve R2P in order to clarify its boundaries and to prevent its abuse

have been increasing in number, especially after the military intervention in Libya.

30Jason Ralph and James Souter, “Introduction: The Responsibility to Protect and the Refugee
Protection Regime”, accessed May 4, 2017,
https://www.ethicsandinternationalaffairs.org/2017/introduction-rtop-refugee-protection-regime/.

371Gareth Evans, “Protecting Civilians Responsibly”, accessed May 2, 2017, https://www.project-
syndicate.org/commentary/gareth-evanson-moves-by-china-and-other-brics-countries-to-embrace-

humanitarian-intervention Protecting Civilians Responsibly.

32Garwood-Gowers, “The Responsibility to Protect and the Arab Spring”, p. 614.

33Bvans, “Protecting Civilians Responsibly”.
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The aims of RwP (proposed by Brazil)*’* and Responsible Protection (proposed by
China)®” reflect only few of the efforts to prevent R2P’s abuse rather than abandoning
the principle, which draw attention to the necessity of asserting new mechanisms for
applying use of force in a controlled manner. As Ramesh Thakur points out, in order
to legitimise the authorisation of international military intervention in the post-Libyan

period, various criteria are needed.’’®

A fundamental issue that remains problematic in states’ approach to R2P is the
perception of Pillar 3 as a mechanism that is limited to the use of military force. Such
misperception makes R2P’s implementation vulnerable to political obstacles.
Therefore, in general it is important to underline the peaceful measures that can be
adopted under Pillar 3. Accordingly, the recognition of the responsibility to protect
refugees and asylum seekers in the context of the peaceful measures of R2P is also
considered to be an important step in the protection of populations, which is the main

objective of R2P.

Among the three pillars of R2P, Pillar 3 is the most controversial one since it is
associated with the coercive measures and specifically the use of force, as mentioned
above but this is a misjudgement. Pillar 3 of R2P basically emphasises the use of
diplomatic, humanitarian and other peaceful means to protect populations in a way
consistent with Chapter VI and VIII of the UN Charter in the first place. This aspect
of Pillar 3 has been overlooked and coercive elements were emphasized, although the
UN Secretary-General’s reports on R2P often mention peaceful measures, among
others while prioritising prevention over reaction.?’” In the second part of Pillar 3, only

when the peaceful measures prove to be inadequate, it is mentioned that the

374See Chapter 2.

375Responsible Protection is a concept that offers protection of innocent people as the primary target
and emphasizes providing this protection primarily through diplomatic efforts. The concept also
proposes that protectors are also responsible for the post-intervention and post-protection phases of a
country.

376Thakur, “R2P after Libya and Syria”, p. 63.

377Bellamy, “The First Response: Peaceful Means in the Third Pillar”, p. 7.
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international community may take the decision of “timely and decisive action” through
the use of force, which is to be authorised by the UNSC.3”® So, the use of force should
only be put into practice when the international community fails to peacefully
intervene.’” Consequently, the necessity of application of peaceful measures in the
first phase is underlined but no limit or duration has been specified for these measures.
So, these measures must continue as long as the populations—whether they remain
within the borders of their country or seek refuge in other countries—are in need of

protection of the international community.*%°

Various peaceful measures can be implemented to protect populations within this
framework. According to Bellamy, the adopted measures are to prevent and persuade
perpetrators not to perform atrocity crimes, besides providing shelter to vulnerable
populations and protecting them from harm.*®! The protection of refugees and sharing
the burden are perhaps the most straightforward peaceful measures for states to fulfil
their responsibility to protect without being blocked by a UNSC deadlock. Such
consciousness may also help to prevent the violations of the non-refoulement principle
by states on a political basis. Moreover, under Pillar 2, the assistance that would be
provided to host states could help to improve the conditions of refugees in these
countries. All in all, it can be argued that placing the protection of refugees also within
the framework of R2P would not only help to make states receiving refugees and
asylum seekers to act more responsibly, but also make the international community
realise that this is a responsibility for all. Only such an inclusive understanding can
contribute to the normative evolution of R2P itself, and eventually make an actual

change in the behaviour of states and the international community.

378UN World Summit Outcome, para. 139.
3UN World Summit Outcome, p. 11.
380Bellamy, “The First Response”, p. 13.

381Bellamy, “The First Response”, p.27.
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CHAPTER 6

CONCLUSION

Libya and Syria cases have been discussed in various international platforms in
relation to the R2P principle, due to the controversies in implementation in Libya and
non-implementation in Syria. This thesis addressed these two cases from the aspect of
the protection of refugees with the aim to place the concept within the framework of
R2P. Hence, it argued for the necessity for a complementary approach to the existing
refugee law. Through the two case studies, it was showed that the protection of
refugees can be considered a part of the peaceful measures of R2P, through which

primary purpose of the protection of vulnerable populations can be achieved.

Atrocity crimes that have been committed during the civil wars in Libya and Syria
made the two cases subjects to be evaluated in the framework of the R2P. In Libya,
under Pillar 3 of R2P, as a means to react to the crisis, military intervention was
undertaken. Nevertheless, because of the way of operation, the Libyan case arguably
turned into an example of bad implementation of R2P. Libya’s negative implications
have served as a roadblock against decisive and timely implementation in terms of
stopping the atrocities in Syria, coupled with the political dynamics which blocked the
UNSC from taking a decision in this regard. In the last instance, the climate of war has
remained in Syria in which many regional and international actors have been playing
an effective role, with radical organizations, the Syrian conflict become the biggest
source of refugee movements from the country. On the other hand, in Libya, since the
absence of an internationally supported rebuilding phase, after the 2014 elections,

political tensions grew between different factions and tribes, internal conflict reignited.

Irregular migrations from Libya to neighbouring countries and Europe through the sea
have created concern especially for the EU after 2011. Although there has been a
relative decrease in these refugee movements after NATO military operation, the post-

2014 internal turmoil triggered a new refugee movement. On the other hand, there has

97



been constant increase in refugee movements from Syria since there has been no
effective international response which could decelerate the refugee movements. Due
to the inadequate conditions in the neighbouring countries in which Syrians took
refuge, a considerable number of the refugees attempt to sail to Europe. As a large part
of these migrations took place through Libya, which is going through its own political
turmoil, smuggling and human trafficking activities in the region took its toll on the
refugees due the lack of functioning institutions in the country. Moreover, as the EU
has been taking measures to keep the refugees out of its borders, the situation has
turned into an international human protection crisis. The protection crisis regarding
Syrian refugees has continued at higher levels since the lack of a timely and decisive
action under R2P, when it is compared with Libyan case. While the international
community has manifestly failed to uphold its responsibility towards these
populations, from the point of the aspect of refugees, it is possible to observe a variety

of responses.

R2P, which is a commitment to prevent genocide, war crimes, ethnic cleansing, crimes
against humanity, adopted at the United Nations World Summit in 2005 unanimously
and it has interpreted sovereignty not as a shield protecting states against external
interventions but as a reflection of their responsibilities towards their populations to
protect them. Thus, the responsibilities of states towards their populations and the
international community came before the concept of sovereignty with R2P. The
features of R2P that offers the implementation of peaceful measures in the first place
while preventing the specified atrocity crimes and sees military intervention as merely
a "last resort", distinguishes it from “humanitarian intervention”. Although over time
the implementation of R2P and the decision-making of it in the UNSC are subjected
to criticisms, the fact that the discussions about the norm shifted to the implementation
process indicates the norm has a general acceptance. The recent movements of
refugees caused questioning the relationship between R2P and refugees and IDPs

which have often been ignored or overlooked so far.

Since R2P focuses on vulnerable populations as its main concern, it is clear that the

principle provides a framework for the protection of people who are trying to flee from
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atrocity crimes that are to be/being committed in their country of origin. These people
are practically unable to meet their basic needs such as shelter, food, and health
services; furthermore, they generally face with the danger of being repatriated due to
uncertainties in their legal status in the hosting countries and thus the risk of atrocity
crimes have not been overcome yet. Since R2P addresses possible or actual victims of
mass atrocities, these populations should be approached within this framework. As the
former UN Secretary-General, Ban Ki-moon has repeatedly stated full implementation
of international refugee law is among the steps that states should take in order to fulfil

their R2P.

The 1951 Convention and its 1967 Protocol, which are the main sources of the current
refugee law, reflect the conditions of the immediate post-World War II era. Hence,
under the current conditions of international politics and political status of different
regions of the world, there exist inefficiencies in responding to current mass
movements of refugees. Over the years, states have developed policies that surpass
their responsibilities arising from the refugee law. Especially after the 1990s, due to
changing security perceptions, European states have started to undermine their
responsibilities arising from refugee law with practices such as safe third country,
temporary protection. Considering that a majority of the world’s refugee population
lives in low- and middle-income countries which are neighbouring the regions of
conflict, there is need to assume a shared responsibility to provide proper protection
for refugees. This thesis argues that there is a need for a complementary approach, and
that R2P can serve this purpose by imposing a liability on the international community
to fulfil existing international legal obligations, as well as to push states to assume a
responsibility towards the refugees that arrived at their borders by providing protection

to them.

It is also important to examine under which Pillar of R2P Syrian and Libyan refugees
should be examined while placing refugees under R2P framework. Pillar 1 of the R2P
refers to the state's responsibility for the population without seeking a condition of
citizenship; the responsibility of the countries hosting Syrian and Libyan asylum

seekers and refugees should be addressed in this context. Pillar 2 of R2P underlines
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the responsibility of international community to support and assist the countries in
fulfilling their responsibilities under Pillar 1; therefore, the protection assistance to the
countries hosting Libyan and Syrian refugees, financial assistance to build their
capacity should be assessed within this context and placed in a more regular

framework.

Pillar 3, the most controversial Pillar of the R2P, suggests that if states are unable or
unwilling to fulfil this responsibility towards populations, this responsibility should be
borne by the international community. Therefore, the international community can be
assumed responsible for the protection of populations who has lived or living in Syria
and Libya due to the failure of these states, without considering their territorial
location. Also, for some countries, the financial assistance under Pillar 2 cannot be
sufficient to protect refugees since their own socio-political dynamics and internal
conflicts, such as Libya. It is also possible to argue that the responsibility of hosting
states that manifestly failed to fulfil their responsibilities under Pillar 1, should also be

undertaken by the international community in the same way.

In this respect, seeing the refugees as part of R2P framework can create opportunity
and consciousness to take early steps in future conflicts and prevents the protection
crises that experienced in Syrian and Libyan cases. Over the last years, the UNSC
decision to militarily intervene in Libya on the one hand, and the inability of the
Council to take decisive action in Syria have ignited debates regarding the future of
R2P on grounds of its ineffectiveness. In this vein, rethinking the conceptual limits of
R2P and discussing the depths of R2P responsibilities helps the normative evolution
of the principle. Pillar 3, which primarily emphasizes the application of peaceful
diplomatic and other measures, has come into prominence with the coercive measures
and this pillar became more controversial after the cases of Libya and Syria. Although
the reports of UN Secretary-General on R2P emphasize peaceful measures under R2P,
this aspect of Pillar 3 has been overlooked so far. As there are no specific list and time
or duration restrictions on peaceful methods under Pillar 3 of R2P, addressing the
responsibility of the international community to protect refugees within the R2P

framework and adding the protection of refugees to the peaceful methods can
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strengthen arguments against interventionist interpretations about the concept.
Prioritising the peaceful measures of R2P during implementation would not only make
R2P’s practice more timely and possible at different levels; but also, would liberate
the concept from being limited by the capacity and political will of the UNSC, and the
deadlock situations would be bypassed. In this sense, R2P is important in terms of
creating international consciousness and emphasising the importance of international

community’s responsibility.

As this thesis aims to identify the relationship between R2P and the international
community’s responsibilities towards refugees by placing it within the peaceful
measures under the concept, it does not provide a comprehensive framework on how
it should be incorporated into R2P mechanisms. At this juncture, the necessities of
future studies which will clarify and strengthen the mechanisms of common scopes of

R2P and refugees become prominent.
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APPENDICES

A. TURKISH SUMMARY/ TURKCE OZET

MULTECILERI, KORUMA SORUMLULUGU CERCEVESINDE ELE
ALMAK: LIBYA VE SURIYE ORNEKLERININ KARSILASTIRILMASI

Koruma Sorumlulugu kapsaminda 2011 yilinda askeri miidahalede bulunulan Libya
ve bu kapsamda herhangi bir miidahale karar1 ¢ikmayan Suriye konular1 pek ¢ok
bakimdan kiyaslamalara tabi tutulmus ve tartisiimistir. Bu tez, bu iki Ornegi
miiltecilerin korunmasina yonelik sorumluluk agisindan karsilastirmali analiz 1s181inda
ele almis, oncelikle Koruma Sorumlulugu ¢ergevesi ile miilteciler arasindaki karsilikli
iligki agikliga kavusturmus ve bu kapsamda, miiltecilere yonelik sorumlulugun
Koruma Sorumlulugu kavrami c¢ercevesine oturtulmasi amaclamistir. Koruma
Sorumlulugu, mevcut miilteci hukuku i¢in tamamlayici bir unsur olarak sunulmus;
miiltecilerin kavram kapsaminda ele alinmasinin, uluslararasi toplumun Birlesmis
Milletler Giivenlik Konseyi’nin yetkilendirmesini gerektiren tartigmali zorlayici
Onlemlere basvurmadan gelecekteki vakalarda daha etkin bir ¢éziim saglayacagi
savunulmugtur. Ayrica, bu iki 0rnek vasitasiyla miiltecilerin korunmasina yonelik
sorumlulugu, Koruma Sorumlulugu ¢ergevesindeki bariscil tedbirler arasina dahil
etmek ve boylece kavrami, “saldiriya agik niifuslari korumak™ olan temel amacina

yaklagtirmak amaclanmistir.

Insani miidahale kavrammin yarattig1 tartismalar neticesinde kavrama muadil
yaklagimlar aranmig, 2001 yilinda Devlet Egemenligi ve Miidahale Uluslararasi
Komisyonu bu kapsamda “Koruma Sorumlulugu” adi verilen bir rapor ortaya
koymustur. Bu raporun temel amaci, bir iilke igerisindeki insan haklar1 ihlallerine
hangi kosullar altinda uluslararasi toplumun dahil olacagina dair ikna edici, giivenilir
ve tarafsiz bir rehber olusturmaktir. Koruma Sorumlulugu, egemen devletlerin ana
gorevlerinin, bu devletlerin kendi niifuslarini kitlesel vahsetlerden korumak oldugunu
One slirmiistiir; dolayisiyla, devletlerin sinirlari igerisinde yasayan insanlar tizerindeki

iradesini ileri sliren geleneksel egemenlik diislincesine yonelik yaklagimdan
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ayrilmistir. Koruma Sorumlulugu’na gore, belirli bir bolgedeki niifusun korunmasi
icin birincil sorumluluk devlete aittir; devlet yetkilileri bu sorumlulugu yerine
getiremiyorsa veya yerine getirmek konusunda isteksizse, uluslararasi toplum bu
sorumlulugu tstlenmelidir. Devlet Egemenligi ve Miidahale Uluslararasi Komisyonu
tarafindan hazirlanan bu rapor, belirli ¢evrelerde ilgi gorse de Birlesmis Milletler

cercevesinde tartisilmaya baslanincaya kadar kavram kapsamli bir destek alamamustir.

2004 yilinda, o donemin Birlesmis Milletler Genel Sekreteri Kofi Annan'in
inisiyatifiyle, “Tehditler, Zorluklar ve Degisim lizerine Yiksek Diizeyli Panel”
tarafindan yayimlanan "Daha Giivenli Bir Diinya" baslikli raporda Koruma
Sorumlulugu yer almigtir. Raporun {giincii bolimiinde, Annan, Koruma
Sorumlulugu’nu, topluluk giivenligi ve kuvvet meselelerinin kullanimi baglaminda ele
almis, "bir sorumluluk olarak egemenlik" kavraminin kabul edilmeye baslandiginin ve
bu sorumlulugun Birlesmis Milletler Glivenlik Konseyi'nin yetkisi altinda ele alinmasi
gerekliliginin altini ¢izmistir. Ekim 2005'te Koruma Sorumlulugu prensibi resmi
olarak Diinya Zirvesi Sonug¢ Belgesinin 138 ve 139 Paragraflarina yerlestirilmistir.
Boylece, Birlesmis Milletler iiyeleri, her devletin vatandaslarini soykirim, savas
suclari, etnik temizlik ve insanliga karsi suglardan korumakla yiikiimlii oldugunu ve
eger bir devlet bu yiikiimliiliigli yerine getirmekte basarisiz olursa, bu sorumlulugun
uluslararasi toplum tarafindan iistlenilmesi gerektigi fikrini oybirligiyle kabul etmistir.
Ayrica Birlesmis Milletler Giivenlik Konseyi, Koruma Sorumlulugu prensibinin 139.
Paragrafi ¢cercevesindeki “glic kullanimi1” istisnasin1 uygulayabilecek tek otorite olarak
belirlenmistir. Birlesmis Milletler Giivenlik Konseyi’nin daimi {iyelerine taninan veto
hakki ve karar alma asamasinda buna alternatif herhangi bir yolun belirtilmemis
olmasi, daha sonra Suriye Orneginde deginilecegi gibi, Koruma Sorumlulugunun

uygulanis asamasiyla ilgili tartismalara ve anlagmazliklara yol agmustir.

Birlesmis Milletler Genel Sekreteri Ban Ki Moon’un 2009 yilinda Koruma
Sorumlulugu prensibinin uygulanis agamasiyla ilgili tartismalara cevaben yayimladigi
raporda, R2P'nin uygulanma asamasi i¢in 3 Siitunlu bir strateji belirlemis ve rapor, 14
Eyliil 2009 tarihinde Birlesmis Milletler Genel Kurulu'nun 63/308 sayili karari ile 67

iilke tarafindan kabul edilmistir. Buna gore 1. Siitun, Paragraf 138 uyarinca, vahset
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suglarindan topluluklar1 korumaktaki birincil sorumlulugun, devletin kendisine ait
oldugunu ortaya koymaktadir. Yine Paragraf 138 ile baglantili olarak, 2. Siitun,
uluslararas1 toplumun, devletleri 1. Siitun kapsamindaki sorumluluklarini yerine
getirirken, gerek goriildiigiinde, bu devletlerin kapasitelerini arttirmak i¢in yardimda
bulunma sorumlulugunun bulundugunu belirtmektedir. Bu Siitun, Koruma
Sorumlulugu'nun o6nleyici yoniine vurgu yapmaktadir. Bu baglamda, uluslararasi
toplum bir devleti, 6rnegin sorumluluklarin1 hatirlatarak, birinci siitun kapsamindaki
gorevlerini yerine getirmeye tesvik etmelidir. Ayrica, uluslararasi toplumun kapasite
gelistirme ve koruma yardimlarinda inisiyatif kullanmasi da beklenmektedir ve
bolgedeki yerinden edilmis kisiler ve miiltecilere yapilacak destek de bu kapsamda

kabul edilebilir.

3. Siitun, uluslararas1 toplulugun zamaninda ve kararli bir sekilde tepki verme
sorumluluguna odaklanmaktadir; bu sorumluluk, devletin 1. Siitun kapsamindaki
sorumlulugunu yerine getirememesi veya yerine getirmekte isteksiz durumunda ortaya
cikmaktadir. Buna gore, uluslararasi toplumun cevabi, Birlesmis Milletler
Sozlesmesi’nin VI. ve/veya VIII boliimleri uyarinca siyasi, ekonomik ve / veya insani
onlemler icerebilir. Bariggil tedbirlerin yetersiz oldugu kanitlandiginda ise yine
Paragraf 139’a gore uluslararas1 toplum, Birlesmis Milletler S6zlesmesi’nin VII.
Boliimii uyarinca, ancak son ¢are olarak, zorlayici eylemde bulunmaya hazir olmalidir
ve Birlesmis Milletler Giivenlik Konseyi ise bu insani miidahale kararina dair tek

yetkili otoritedir.

Libya ve Suriye’de yasanan i¢ savaglar siiresince ortaya ¢ikan vahset suglari bu iki
ornegi Koruma Sorumlulugu ¢ercevesinde incelenmesi ve degerlendirilmesi gereken
iki konu haline getirmistir. Arap ayaklanmalarinin etkisiyle 2011 yilinda Libya’da
baslayan Muammer Kaddafi rejimi karsiti1 hareketler, kisa siirede rejimin gosterdigi
sert miidahaleler ile i¢ karigikliga doniismiis, artan 6lii sayisi ile Libya devletinin kendi
halkin1 koruma sorumlulugunu yerine getirmedigi gozlemlendiginden, uluslararasi
toplum bu sorumlulugu kisa siirede tistlenmistir. 1970 sayil1 Birlesmis Milletler karar1
ile rejime yonelik yaptirimlarin genisletilmesi gerekliligi one siirtilse de Libya’daki

kriz durulmamistir. Devaminda, 1973 sayili Birlesmis Milletler karar1 ile Koruma
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Sorumlulugu’nun 3. Siitunu ¢ercevesinde alinan kararla NATO tarafindan bir askeri
miidahale gercgeklestirilmistir. Fakat miidahalenin meydana gelis sekli neticesinde
operasyonun yetkisini asip rejim degistirme amaci giittiigii elestirileri ortaya ¢ikmis ve
Libya 6rnegi hatali bir Koruma Sorumlulugu uygulamasi olarak degerlendirilmistir.
Ote yandan Suriye’de Libya’dan bir kag ay sonra baslayan Besar Esad rejimi karsiti
hareketler ayni hizda yayilmis, kayip sayisi ¢ok biiylik bir hizla artmistir. Fakat Libya
orneginde bahsedilen olumsuz sonuglar, Birlesmis Milletler Giivenlik Konseyi’nden
karar ¢ikmasini engelleyen diger politik dinamiklerle birleserek, Suriye’de Koruma
Sorumlulugu cergevesinde kati ve zamaninda yapilacak bir miidahaleye engel teskil
etmistir. Son kertede, Suriye’de pek ¢ok bolgesel ve uluslararasi aktoriin belirleyici
unsurlar olarak rol aldig1 ve radikal 6rgiitlerin domine ettigi i¢ savas ortami devam
etmis ve bolgeden gerceklesen miilteci hareketlerinin en biiyiik nedeni olmustur. Diger
taraftan, Libya’da Kaddafi’nin devrilmesinin ardindan uluslararasi destekli bir yeniden
insa siireci olmamis ve 2014 secimleri sonrasi ortaya c¢ikan siyasi kutuplasma ile
iilkede ciddi bir otorite boslugu meydana gelmistir. Bdylece Libya’da, 2011
sonrasinda yeniden, ¢esitli fraksiyon ve kabile ¢atigmalarinin koriikledigi bir i¢

karigiklik vuku bulmustur.

Libya’dan komsu iilkelere ve deniz lizerinden Avrupa’ya yayilan diizensiz gegisler
2011 itibariyle Avrupa Birligi nezdinde endise yaratmistir. NATO operasyonu sonrasi
bolgeden yayilan miilteci hareketlerinde gorece bir azalma yasansa da 2014 sonrasi
yasanan i¢ karisiklik yeni bir miilteci hareketini beraberinde getirmistir. Ote yandan,
miilteci hareketlerini olumsuz yonde etkileyecek etkili bir uluslararasi miidahale
bulunmadigindan, Suriye’den yayilan miilteci hareketleri ise herhangi bir kesintiye
ugramadan devam etmistir. Onemli sayida Suriyeli miilteci, bulunduklar1 komsu
iilkelerdeki yetersiz kosullarin da etkisiyle Avrupa’ya akin etmistir. Bu go¢lerin
onemli bir kismi halihazirda siyasi bir i¢ karisiklik yasayan Libya iizerinden
yapildigindan, bolgedeki insan kacakciligi faaliyetleri iilkenin i¢inde bulundugu
karigiklik ve islemeyen devlet kurumlarindan faydalanarak etkisini arttirmistir. Buna
ek olarak, miiltecilerin Avrupa’ya ulasmaya cabalarken deniz {izerinde yasadigi
kazalar ve Avrupa Birligi’nin miiltecileri kendi sinirlarinin diginda tutmak i¢in aldigi

onlemler, durumu daha da iginden ¢ikilmaz bir hale sokmus ve uluslararasi bir koruma
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krizine doniigtiirmiistiir. Uluslararas: toplumun miiltecilere yonelik sorumlulugunu
yerine getiremedigi acik bir sekilde gorildiiglinden, bu sorumlulugun yerine

getirilmesine tesvik edecek bir unsurun gerekliligi agiga ¢ikmustir.

Koruma Sorumlulugu ile ilgili zaman igerisinde Birlesmis Milletler Giivenlik
Konseyi’ndeki karar alis siireci ve uygulama agamasina yonelik pek ¢ok elestiri yapilsa
da; tartismalarin kavramin ana diisiincesinden ziyade uygulama asamasina kaymis
olmasi, kavramin genel bir kabul gordiigiine isaret etmektedir. Yakin zamandaki
miiltecilerin hareketleri, Koruma Sorumlulugu ile su ana kadar gérmezden gelinen
veya goOzden kagirilan miilteci ve yerlerinden edilmis kisiler arasindaki iligkiyi
sorgulamaya neden olmustur. Bu Koruma Sorumlulugu ve miiltecilerin korunmasi
arasindaki gozden kacirilan iligki esasinda oldukca gii¢liidiir ¢ilinkii zorunlu gog
hareketleri, bir devletin vatandaslarini o bolgede yasanan silahli bir ¢atismadan
korumadaki yetersizliginin ve dolayisiyla sivillerin yasamsal endisesinin ilk gostergesi
olarak sayilabilmektedir. Miilteciler genellikle toplu zuliim riski altinda olmakla
birlikte, bu insanlarin hikayeleri, bir ¢atigmanin kitlesel vahset suglarma evrilip
evrilmeyecegi konusunda 6nemli bir barometre olarak goriilmektedir. Benzer sekilde,
yerlerinden edildikten sonra iilkelerine geri donen insanlar, durumun normale
dondiigliniin 6nemli bir gostergesi olarak diisiiniilmektedir. Baska bir deyisle, yerinden
edilmis kisilerin ve miiltecilerin kitlesel hareketlerinin, devletin bu {ilkede yasayanlar
koruma sorumlulugunu yerine getiremedigi konusunda oldukca 6nemli birer belirti
oldugu savunulabilmektedir. Zorla yerlerinden edilmis kisiler bu noktada hala
savunmasiz olarak kabul edilmektedir, ¢iinkii kendilerini korumanin en hizli yolunu
secip bolgeden uzaklasan miilteciler, uzun vadede barinak, yemek ve saglik hizmetleri
gibi temel ihtiyaglariyla ilgili sorun yasamaktadirlar ve her an terk ettikleri topraklara
geri gonderilme riskiyle ylizylizedirler. Bu sebeple, bu kisilerin vahset suclar
riskinden kurtulmus olduklarint séylemek miimkiin goriinmemektedir. Koruma
Sorumlulugu, vahset suclarinin potansiyel ya da fiili magdurlarini ele aldigindan bu
suglarin tehdidi altinda bulunan miiltecilerin de bu sorumluluk altina girdigini

s0ylemek miimkiindiir.
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Ote yandan, kendi iilkelerinde soykirim veya insan haklar ihlalleri gibi durumlardan
kacan ve bagka bir iilkeye siginma talebinde bulunan kisilere verilen yetersiz cevaplar,
onemli miktarda yasam kaybina neden olmaktadir. Tarihteki 6rneklere de
bakildiginda, ikinci Diinya Savasi, Vietnam Savasi, Ruanda soykirimi ve Balkan
catigmalarinda, uluslararasi toplumun miiltecilerin korunmasi ile sivil kayiplar
arasindaki baglantiyr goz ardi ettigi goriilmektedir; 6rnegin, soykirim doneminde
devletlerin biiyiik bir cogunlugu Yahudi ve diger miiltecileri kabul etmemis ve siginma
taleplerini reddetmistir. Bunun bir sonucu olarak, talepte bulunanlarin 6nemli bir kism1
Nazi kamplarinda hayatlarin1 kaybetmistir. Koruma Sorumlulugu o6ncelikli olarak
vahset suglar1 riski altinda olan kisilere yonelik Onleyici bir ilke oldugundan,
miiltecilerin veya yerinden olmus kisilerin korunmasina yardimci olunmasi, ¢atisma
sirasinda sivilleri korumak i¢in 6nemli yollardan birini olusturmaktadir. Bir bagka
deyisle, miiltecilerin korunmasi, Koruma Sorumlulugu’nun ana hedefi ve en ¢ok
vurgulanan yonii olan, kitlelerin vahgete maruz kalmadan 6nce korunmasina ulagmak
icin tamamlayic1 ve etkili bir yol olacaktir. Nitekim Birlesmis Milletler Eski Genel
Sekreteri Ban Ki-moon, uluslararas1 miilteci hukukunun tam olarak uygulanmasinin,
devletlerin kendi Koruma Sorumlulugu’nu yerine getirmek i¢in atmasi gereken

adimlar arasinda oldugunun pek ¢ok kez altini ¢izmistir.

1951°de imzalanan Miiltecilerin Hukuki Durumuna Iliskin S6zlesme ve Miiltecilerin
Durumuna Iliskin 1967°de yilinda imzalanan Protokol, mevcut miilteci hukukunun ana
kaynaklar1 olarak kabul edilmektedir. Tarihler gz 6niinde bulunduruldugunda, II.
Diinya Savasi sonrast donemin kosullarini yansittigin1 sdylemek yanlis olmayacaktir.
Dolayisi ile mevcut uluslararasi siyasetin getirdigi kosullar altinda, miilteci hukukunun
bu donemin miiltecilerinin kitle hareketlerine yanit vermedeki yetersizlikleri goze
carpmaktadir. Ornegin, devletler, yillar gectikge miilteci hukukundan dogan
sorumluluklarini asan politikalar gelistirmistir. Ozellikle 1990'lardan sonra degisen
giivenlik algisina bagli olarak, Avrupa devletleri miilteci hukukundan dogan
sorumluluklarim1  “gilivenli icilincii {ilke”, “gecici koruma” gibi uygulamalarla
baltalamaya baglamislardir. Diinyanin miilteci niifusunun c¢ogunlugunun c¢atisma
bolgelerine komsu olan diisiik ve orta gelirli iilkelerde yasadigini goz Oniinde

bulundurarak, miiltecilere uygun koruma saglamak i¢in ortak bir sorumluluk
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listlenmeye ihtiyag oldugunu sdylemek miimkiindiir. Bu noktada, Koruma
Sorumlulugu mevcut miilteci hukukunun yerini alacak bir unsur degil, mevcut yasal
diizenlemelerin eksikliklerini g6z oniinde bulundurarak, uluslararasi sorumlulugun
iistlenilmesi i¢in tamamlayict bir mekanizma olarak sunulmaktadir. Ayrica, Koruma
Sorumlulugu’nun, devletleri sinirlarina ulasan miiltecileri korumaya yonelterek,
mevcut uluslararasi yasal zorunluluklar1 yerine getirmek adina uluslararasi toplum
lizerine bir sorumluluk yiikleyebilecegi ve bdylece mevcut miilteci hukukunu

destekleyici bir unsur olabilecegi diisiiniilmektedir.

Miiltecileri korumaya yonelik sorumlulugu Koruma Sorumlulugu kavramina dahil
ederken, kavram kapsaminda uluslararasi miidahale yapilan Libya ve digerinde bu
kapsamda bir miidahale karar1 ¢ikmayan fakat her ikisinin de sonug¢ olarak ciddi
miilteci hareketlerinin yasadigi Suriye krizleri karsilagtirmali olarak ele alinmistir. Bu
iki 6rnek ayni zamanda Libya’nin Avrupa’ya ulagmaya c¢alisan Suriyeli miilteciler
tarafindan bir “gecis iilkesi” olarak kullanilmasi sebebiyle de birbirleriyle oldukca
baglantili goriilmektedir. Bolgeden yayilan miilteci hareketleri ve yerlerinden edilmis
kisi sayisinin artis1, iki vakada da devletlerin niifuslarin1 korumaya yonelik
sorumluluklarin1 yerine getirmediklerine dair Onemli bir isaret olarak kabul
edilmektedir. Bu nedenle sorumlulugun uluslararasi toplum tarafindan tistlenilmesi
gerekliligi dogmustur. Ik etapta, kendi yerel ekonomik ve sosyal sorunlar olan komsu
ilkeler, ¢ok fazla sayida miilteciyi kabul etmis ve bu nedenle yiikiin en biiyiik
boliimiinii tstlenmislerdir. Fakat Suriye'deki ¢atismanin hiz kesmeden devam etmesi
sebebiyle Suriye'den ayrilan miiltecilerin lilkelerine giivenli bir sekilde geri donmeleri
mevcut durumda miimkiin goriinmemektedir. Buna karsilik, Libya'daki miidahale
sonrasi donemde {iilkeye geri doniisler yasanmis ve bu sebeple koruma krizinin
boyutlar1 Suriye vakasininkine oranla daha sinirli kalmistir. Bir ¢ok Suriyeli miilteci,
barindiklar1 komsu iilkelerdeki fiziki ve sosyal sartlarin yetersizligi ve statiileriyle
ilgili belirsizlikler sebebiyle, deniz yolunu kullanarak Avrupa'ya ulasmaya ¢alismistir.
Orta Dogu'daki komsu iilkelerden farkli olarak, Avrupa Birligi'nin ve diger Avrupa
iilkelerinin yetersiz cevaplar1 koruma krizine sebebiyet vermistir. Yani bu iki 6rnek
birlikte  degerlendirildiginde,  uluslararas1  topluluk  tarafindan  Koruma

Sorumlulugu’nun dogru bir sekilde uygulanmasinin gerekliligini gormek miimkiindiir.
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Libya 6rneginde askeri miidahale kararinin miilteci hareketlerini kisitladig1 ve insani
krizin ilk giinlerinde iilkeden ayrilanlarin geri donmesine imkan sagladigr iddia
edilebilirken, yeniden yapilanma siirecinin eksikliginin, zamaninda yapilan bu
midahalenin olas1 olumlu etkilerini azalttig1 goriilmektedir. Suriye’de ise bolgedeki
siyasi dinamiklerin mezhep boliinmeleri gibi 6nemli etkileri ve Suriye hiikiimetinin
Rusya ile yakin baglar1 g6z oniine alindiginda, zorlayici ya da baris¢il onlemler igeren
herhangi bir Koruma Sorumlulugu eylemi miimkiin olmamistir. Bu nedenle, cesitli
gruplarin giderek siddetini artiran ¢atismalarinin hedefi sivil niifus olmus, boylece
bolgesel ve kiiresel etkileri olan kitlesel miilteci ve sigmmaci hareketleri ortaya
cikmistir. Libya 6rnegine kiyasla, Suriyeli miiltecilere iligskin koruma krizi ¢ok daha
yiiksek seviyelerde devam etmistir. Dolayisiyla, Suriye’de Koruma Sorumlulugu
cergevesindeki yontemlerden herhangi birinin kullanilmasiyla Onleyici veya
zamaninda bir miidahale yapilamamasiin buradaki koruma krizinin hizli bir sekilde

artmasina neden oldugu iddia edilebilir.

Ote yandan, Libya'daki, askeri miidahale, bdlgedeki gatisma ortaminm gelisimini
tartismasiz bir sekilde etkilemis olsa da, bir yeniden insa silirecinin olmamasi, i¢
savastan bariga giden siirecin tamamlanmamasina neden olmustur. Daha Once de
belirtildigi gibi, Libya'da devam eden i¢ karigikliklar, Libya'nin Avrupa'ya gegis

yolunda olmasi nedeniyle Suriye'den gelen miilteci hareketlerinden de etkilenmistir.

Sonu¢ olarak, ne Libya ne de Suriye Ornekleri, basarili Koruma Sorumlulugu
uygulamalar1 olarak goriilmemekte, 6zellikle Suriye Ornegi, uluslararasi toplumun
etkisizliginin olumsuz sonuglarini net bir sekilde ortaya koymaktadir. Bu baglamda,
Birlesmis Milletler Giivenlik Konseyi'nin ¢ikmaza girmesi durumunda dahi, mevcut
yasal mekanizmalar1 degistirmeden ve zorlayici araglara basvurmadan uluslararasi
toplumun savunmasiz niifusa karst sorumlulugunu yerine getirmek i¢in miiltecileri,
Koruma Sorumlulugu cergevesine yerlestirmek amaglanmistir. Bu sebeple bu iki
ornekteki miiltecilerin Koruma Sorumlulugu’nun hangi siitunlar1  dahilinde

incelenmesi gerektigini tartigmak da 6nem kazanmustir.

Koruma Sorumlulugu’nun 1. Siitunu, devletlerin vatandaglik sart1 aramaksizin siirlari

dahilindeki niifuslart korumakla sorumlu oldugunun altini1 ¢izmistir. Suriye devletinin
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bu sorumlulugu yerine getiremedigi mevcut durumda acik bir sekilde goriildiigiinden
Suriye'de vahset suglar1 tehlikesi altinda olan herkesin uluslararasi toplulugun
sorumlulugu altinda oldugunu belirtmek gerekmektedir. Bu nedenle, iilkelerinden
kagip bagka bir iilkenin sinirlar1 i¢ine giren Suriyeli miilteciler de kabul eden
devletlerin koruma sorumlulugu kapsamina girmektedir. Birlesmis Milletler Genel
Sekreteri’nin Koruma Sorumlulugu eski 6zel danisman Jennifer Welsh de, Urdiin'iin
Suriyeli miiltecileri kabul ederek koruma sorumlulugunu yerine getirdigini ifade etmis

ve bu iddiay1 desteklemistir.

Koruma Sorumlulugunun 2. Siitununa gore, uluslararasi toplum devleti 1. Siitundan
kaynaklanan sorumlulugunu yerine getirmesi konusunda cesaretlendirmeli ve
desteklemelidir. Bu baglamda, kitlesel miilteci hareketlerinden en ¢ok etkilenen ev
sahibi iilkelerin, 6zellikle krizin etkilerinin listesinden gelinmesi ve ¢esitli bakimlardan
uluslararasi destege ihtiya¢ duyulmasi konusundaki endiselerini dile getiren Suriye'ye
komsu iilkelerin (Liibnan, Urdiin, Irak, Misir ve Tiirkiye) kapasitesindeki eksikliklere
dikkat cekmeleri 6nemlidir. Dolayisiyla, bu tilkelerdeki miiltecilerin yasam kosullarini
tyilestirmek adina uluslararasi toplum tarafindan yapilan finansal yardim, 2. Siitun

altinda bir sorumluluk olarak kabul edilebilmektedir.

Ote yandan, Libya’dan ve Suriye’den yayilan kitlesel miilteci hareketleri, vahset
suglar1 tehdidi bu popiilasyonlar i¢in hala devam ettiginden, bu {ilkelerin ve
uluslararast toplumun bu topluluklar1 korumadaki basarisizligini, en agik sekilde
ortaya koymaktadir. Daha once de belirtildigi gibi, Koruma Sorumlulugu’nun 3.
Stitunun ilk boliimiine gore, uluslararast toplum, bireysel bir devletin niifusunu
korumakta basarisiz veya isteksiz oldugu durumlarda Birlesmis Milletler
Sozlesmesi’nin VI ve VIII. Boliimlerine uygun olarak "zorlayict olmayan bir adim"
atmakla yiikiimliidiir. 3. Siitun, bu 6nlemler i¢in herhangi bir toprak smirlamalarini
veya zaman simirlamalarini belirtmemektedir. Bu nedenle, uluslararasi toplumun,
tilkelerinden kagan Suriyeli ve Libyali miiltecileri koruma sorumlulugu tasidigini

sOylemek miimkiindiir.

3. Siitun dahilindeki bu sorumluluklar, Suriyelilerin kactig1 iicilincii iilkeler i¢in de

gecerli kabul edilmektedir. Suriyelilerin barindigi bu iilkelere uluslararasi toplum
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tarafindan yapilan mali yardimlar, Koruma Sorumlulugu’nun yerine getirilmesi
acisindan daima yeterli degildir. Miiltecileri kendi i¢ kosullar1 veya kaynak yetersizligi
yiiziinden korumakta basarisiz veya isteksiz olan iilkeler de mevcuttur. Ornegin,
Liibnan'daki mevcut mezhep temelindeki ¢atigmalar Suriyeli miiltecilerin bolgeye
gelmesiyle daha da kritik hale gelmis ve uzun vadeli boliinmeler daha da
keskinlestiginden bu niifusa kars1 zuliim suglar riski ortaya ¢ikmistir. Bu baglamda,
miiltecileri Koruma Sorumlulugu’nun bir pargasi olarak gérmek, gelecek catismalarda
erken adimlar atma firsat1 ve bilinci olusturabilir ve Suriye, Libya 6rneklerindeki gibi

koruma krizlerinin 6niine gecilmesini saglayabilir.

Son yillarda Birlesmis Milletler Giivenlik Konseyi’'nin Libya'ya askeri miidahale
karar1 sonrasi yasanan tartigmalar ve devaminda buradaki Koruma Sorumlulugu
kapsamindaki operasyonu "rejim degisikligi" hedefleyen bir operasyon olarak gérme
egilimi, kavramin itibarmma zarar vermis ve mesruiyetine karst bir tehdit unsuru
olusturmustur. Dahasi, Giivenlik Konseyi'nin Suriye'de Konsey’in kalict 5 iyesinin,
arasindaki siyasi anlagmazliklar nedeniyle, kararli bir sekilde harekete gegememesi,
Koruma Sorumlulugu kavraminin gelecegi ile ilgili tartigmalar tetiklemistir. Koruma
Sorumlulugu’nun sinirlarini netlestirmek ve kotiiye kullanimini 6nlemek igin kavrami
gelistirmeye yonelik talepler, 6zellikle bu iki vaka sonrasinda artmistir. Devletlerin
Koruma Sorumlulugu’na yaklasiminda sorunlu olan temel bir konu, 3. Siitun'un askeri
gic kullanimi ile smirli bir mekanizma olarak algilanmasidir. Koruma
Sorumlulugu’nun askeri miidahale ile karigtirilma egiliminin oldugu agiktir ve bu
yanlis algilama, Koruma Sorumlulugu uygulanmasini politik engellere karsi
savunmasiz hale getirmektedir. Dolayisiyla, genel olarak, 3. Siitun altinda kabul
edilebilecek baris¢il onlemlerin altin1 ¢izmek 6nemlidir. Miilteci ve siginmacilarin,
Koruma Sorumlulugu’nun baris¢il dnlemleri c¢ercevesine dahil edilmesi, kavramin
miiltecilere yonelik uluslararast sorumluluklarin yerine getirilmesi, mevcut miilteci
rejimini canlandirmasi ve daha fazla magduriyetin 6dnlenmesi i¢in bir ara¢ olmasini
saglamanin yaninda; Koruma Sorumlulugu’nu asil amact olan savunmasiz niifusun

korunmasina yaklagtirmak adina da 6nemli bir adim olarak kabul edilmektedir.
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Bu baglamda, Koruma Sorumlulugu’nun kavramsal siirlarin1 yeniden diigiinmek ve
dahilindeki sorumluluklarin derinliklerini tartismak, kavramin normatif evrimine
yardimer olacaktir. Koruma Sorumlulugu’nun ii¢ temel silitunu arasinda 3. Siitun,
yukarida belirtildigi gibi zorlayici tedbirlerle ve 6zellikle kuvvet kullanimiyla iligkili
oldugu icin en tartismali Siitun olmustur. Ancak esasinda 3. Siitunu iki agamaya
ayirmak miimkiindiir; Koruma Sorumlulugu'nun ¢ok 6nemli fakat gérmezden gelinmis
bir unsuru olan baris¢il 6nlemler bu Siitun'un ilk boliimiinii olusturmaktadir. Birlesmis
Milletler Genel Sekreteri Koruma Sorumlulugu hakkindaki raporlarinda 6zellikle
baris¢il dnlemlerden ve bu dnlemlerin 6neminden bahsetmektedir. 3. Siitun'un ikinci
boliimiinde ise, ancak baris¢il 6nlemlerin yetersiz kaldigi kanitlandiginda, uluslararasi
toplulugun Birlesmis Milletler Giivenlik Konseyi tarafindan yetkilendirilecek giic
kullanim1 yoluyla "zamaninda ve belirleyici eylem" kararin1 alinabilecegi
belirtilmektedir. Dolayistyla, kuvvet kullanimi, ancak uluslararasi toplum bariseil

yollardan miidahale edemedigi zaman uygulamaya konmalidir.

Baris¢il yollardan bahsederken herhangi bir sinirlama ya da siire kisitlamasi
yapilmadigindan, niifuslar1 vahset suclarindan korumak i¢in kullanilacak 6nlemler
oldukca cesitlidir. Hangi durumlarda hangi yontemlerin kullanilacagina dair de
herhangi bir kilavuz bulunmamaktadir. Bu nedenle, yontemin se¢imi, inisiyatifi
iistlenen aktorlerin takdirine bagli olarak, durumdan duruma farklilik gostermektedir.
Uluslararas1 toplumun miiltecilere yonelik sorumlulugunu Koruma Sorumlulugu
cergevesinde ele alarak miiltecilerin kavram kapsamindaki barig¢il yoOntemlerle
korunmasini saglamak, kavram hakkindaki “miidahaleci” tartismalarina kars1 argiiman

olarak sunulabilecektir.

Uygulama sirasinda Koruma Sorumlulugu’nun baris¢il 6nlemlerine 6ncelik verilmesi,
sadece kavramin uygulamasini pek ¢ok acidan daha vaktinde ve daha miimkiin
kilmayacak; ayn1 zamanda Birlesmis Milletler Giivenlik Konseyi’nin kapasitesi ve
siyasi iradesi ile sinirlandirilmaktan kurtaracaktir. Bu baglamda, Koruma
Sorumlulugu, uluslararasi biling yaratma ve uluslararast toplumun sorumlulugunun

Onemini vurgulama agisindan 6nemlidir. Bu noktada, Koruma Sorumlulugu ve
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miiltecilerin ortak kapsamlarini aydinlatacak ve giiclendirecek olan gelecek

caligmalarin gerekliligi 6n plana ¢ikmaktadir.
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B. TEZ FOTOKOPISIi iZiN FORMU

ENSTITU

Fen Bilimleri Enstitiisti

Sosyal Bilimler Enstitiisii -

Uygulamali Matematik Enstitiisii

Enformatik Enstitiisi

Deniz Bilimleri Enstitiist

YAZARIN
Soyadi : Kul
Adi : Selin

Boliimii : Orta Dogu Arastirmalari

TEZIN ADI :

TEZIN TURU : Yiiksek Lisans - Doktora

1.Tezimin tamamindan kaynak gdsterilmek sartiyla fotokopi alinabilir.

2.Tezimin igindekiler sayfasi, 6zet, indeks sayfalarindan ve/veya bir
boliimiinden kaynak gosterilmek sartiyla fotokopi alinabilir.

3.Tezimden bir bir (1) yil siireyle fotokopi alinamaz.

TEZIN KUTUPHANEYE TESLiM TARIHi:
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