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ABSTRACT

EUROPEAN UNION READMISSION AGREEMENTS
AS SECURITIZATION INSTRUMENTS:
THE CASES OF TURKEY AND PAKISTAN

Yavuz, Selim Miirsel
M.S. Department of European Studies
Supervisor: Assoc. Prof. Dr. Basak Kale
June 2017, 210 Pages

Securitization theory argues that “security” is a speech act. By talking
security, an actor tries to move a topic away from politics and into an area of
security concerns thereby legitimating extraordinary means against the
socially constructed threat. However, even though speech acts are also an area
of concern, this thesis argues that the European Union (EU) officials do not
necessarily use speech acts to move an issue to the security realm. Likewise,
looking only to speech acts would not be enough to understand the
securitization of migration in the EU. One should also consider the actions,
ways of doing things, bureaucratic mechanisms, bilateral and multilateral
agreements, and policy instruments in order to “feel” the securitization as it
is argued by the Sociological Approach to Securitization. This research
argues that European Union Readmission Agreements (EURAS)
communicates migration as a security threat and legitimize the extraordinary
measures against the constructed threat, and that EURAS are securitization
instruments. This research adopts Sociological Approach to Securitization in
order analyze EU’s readmission agreements with Turkey and Pakistan.

Geographically, both Turkey and Pakistan became the main target for the EU



to combat irregular migration because of the increased migration flows from
or through these countries to its territories. EU’s readmission agreements with
Turkey and Pakistan are the cases chosen for this research to have an in depth
discussion on EU’s securitization of migration with readmission agreements.
As it will be shown, although Turkey and Pakistan may not be considered as
necessarily safe countries for readmissions according to international law and
the EU law, the EU’s conclusion of readmission agreements with these
countries without ensuring the safety of irregular migrants can be a proof of
its perception of migrants as a threat.

Keywords: European Union, irregular migration, readmission agreements,

securitization, securitization instruments
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GUVENLIKLESTIRME ENSTRUMANLARI OLARAK
AVRUPA BIRLiGi GERi KABUL ANLASMALARI:
TURKIYE VE PAKISTAN ORNEKLERI

Yavuz, Selim Miirsel
Yiiksek Lisans, Avrupa Caligmalar1 Bolimi
Tez Yoneticisi: Doc¢. Dr. Basak Kale
Haziran 2017, 210 Sayfa

Giivenliklestirme teorisi “giivenligin” bir konusma eylemi oldugunu iddia
eder. Giivenlik odakli konusan aktorler bir konuyu politik alandan giivenlik
alanina tasimaya calisir; boylece sosyal olarak insa edilmis olan tehdit
hakkinda alinacak olan olaganiistii tedbirleri mesrulastirmis olurlar. Konusma
eylemleri 6nemli olsa bile, bu tez Avrupa Birligi (AB) yetkililerinin bir
konuyu giivenlik alanina tagimak i¢in her zaman konugsma eylemlerini
kullanmadigini savunmaktadir. Sadece konugma eylemlerine bakmak AB’de
goclin  giivenliklestirilmesini  anlamak i¢in  yeterli  olmayacaktir.
Giivenliklestirmeye Sosyolojik Yaklasim tarafindan One siiriildiigii gibi,
eylemler, islerin yapilis sekilleri, biirokratik mekanizmalar, ikili ve ¢oklu
anlagsmalar, politika araglar1 da giivenliklestirmeyi “hissetmek” i¢in goz
oniinde bulundurulmalidir. Bu arastirma, Avrupa Birligi Geri Kabul
Anlagmalarinin gogii bir glivenlik tehdidi olarak ele aldigin1 ve anlagmalarin
insa edilmis tehdide kars1 olaganiistii nlemleri mesrulastirdigini, dolayisiyla
bu anlagmalarin bir gilivenliklestirme enstriimani oldugu savunmaktadir.
Aragtirmada AB’nin Tiirkiye ve Pakistan ile imzaladigr geri kabul

anlagmalarini derinlemesine analiz etmek i¢in Giivenliklestirmeye Sosyolojik

Vi



Yaklasim teorisi benimsenmistir. Cografi olarak hem Tirkiye hem de
Pakistan, bu iilkelerden kaynaklanan veya gegen gé¢ akislarinin artmasi
nedeniyle AB topraklarina yonelen diizensiz gb¢le miicadele i¢in AB’nin
baslica hedefi haline gelmistir. Bu nedenle, AB’nin Tiirkiye ve Pakistan ile
imzaladig1 geri kabul anlagmalar1 bu tez igin secilen 6rneklerdir. Bu tezin
bulgulariyla ortaya konulacagi iizere, Tiirkiye ve Pakistan, uluslararasi
hukuka ve AB hukukuna gore geri gondermeler i¢in tam anlamiyla giivenli
tilkeler olmasa da, AB’nin diizensiz gd¢gmenlerin giivenligini saglamadan bu
tilkelerle geri kabul anlagmalar1 imzalamasi gog¢ii bir tehdit olarak

algiladiginin kaniti olabilir.

Anahtar Kelimeler: Avrupa Birligi, diizensiz gog¢, geri kabul anlagmalari,

giivenliklestirme, giivenliklestirme enstriimanlari
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CHAPTER 1

INTRODUCTION

Increased migratory movements have proved to bring various
political, social and economic challenges to societies and states around the
globe. As of 2015, it is estimated that there are 244 million international
migrants as well as 763 million internal migrants in the world (IOM, n.d.;
United Nations, 2016). One could argue that before the 1970s, migration was
mainly seen as a catalyzer for economic growth in Europe. The European
Union Member States (the member states) did not consider it as a critical
security challenge until the end of the Cold War. This was mainly because in
the Cold War period there were different security challenges such as a
possibility of a nuclear war (Dover, p. 113). Therefore, other issues such as
migration were not at the top of the security agendas. However, starting from
the late 1980s, some scholars and politicians considered migration as an
international security challenge, by putting migration’s negative implications

on economic, political and social structures on the host states.

The collapse of the Berlin Wall in 1989, the dissolution of the Union
of Soviet Socialist Republics (USSR) and the opening of the borders with the
East and Central European countries, triggered irregular migration flows to
Western European countries. Thereon, the member states have started to
perceive migration as a threat to their identities and decided to take measures
against irregular migration flows. The member states started to consider
irregular migration flows as challenges to their economies, political systems
and societies. During the same time, there was a paradigm shift at the
European Union (EU) level on migration policies as well. The EU’s highly
securitized discourses and practices on migration contributed to the member

states’ security perceptions on migration. Different instruments have been



developed in the EU to tackle irregular migration, paying much attention to
regional security while giving little attention to the humanitarian aspects.
Readmission agreements, in that sense, are the most developed securitization

instruments in the EU to combat irregular migration.

In this thesis, | will be looking at the securitization process of
migration at the EU level. My focus will be the historical and institutional
development of migration policies and their securitization within and outside
the territory of the EU through the European Union Readmission Agreements
(EURAS). My research question is as follows: To what extent the European
Union Readmission Agreements are securitization instruments and to what

extent Sociological Approach to Securitization explains this phenomenon?

We can think of the securitization as the process of placing certain
issues into the field of security and turning them into issues that need to be
dealt with urgency. Along with this process, political actors gain legitimacy
to bypass public debates and democratic procedures (van Munster, 2012). The
goal of this study is to examine the role of EURAS during the securitization
of migration and understand the extent to which they constitute as a
securitization instruments. Understanding the legal aspects of the readmission
agreements in both international law and European Union law are important
since the agreements are legally binding documents and that they must

comply with the rights arisen from the international law.

EU’s readmission agreements with Turkey and Pakistan are the cases
chosen for this thesis. Geographically, both Turkey and Pakistan are the
targets for the EU to combat irregular migration. The main reason is the
increased migration flows from or through these countries because of the wars
that have been going on in their neighboring countries of Syria and
Afghanistan respectively. Those two agreements are also chosen because |
believe; Turkey and Pakistan EURAs would constitute the best examples for

2



the security-driven practices of the EU since those two countries have the
highest number of refugees as of June 2016. This is mainly because of the
wars that have been going on for years in the respective neighboring countries
of Syria and Afghanistan. Turkey is hosting around 3 million Syrians whereas
Pakistan is hosting 1.6 million Afghans (UNHCR, 2016). It can be presumed,
therefore, that irregular migrant flows coming from or through Turkey and
Pakistan are the highest in the world. The important point that one should
consider, then, is that how safe Turkey and Pakistan are for the readmission

of irregular migrants.

This thesis argues that Turkey and Pakistan cannot be considered as
safe countries for readmissions. Although there are significant improvements
in Turkish legislation regarding the international protection, Turkey’s
geographical limitation imposed on the Convention Relating to the Status of
Refugees (1951 Geneva Convention) continues to constitute a problem for a
country to be considered as safe in terms of international law. This issue will
be discussed in detail in the Chapter 3. Moreover, documented refugee rights
abuses make it questionable regarding the safety of returnees. In Pakistan, the
situation seems to be much worse in terms of human rights and refugee rights
since Pakistan has not ratified many international human rights conventions
including the 1951 Geneva Convention. Furthermore, current repatriation
process of Afghan refugees to Afghanistan could constitute one of the biggest
refugee rights abuses in history. Sending irregular migrants to places where
their life would be threatened and where they cannot enjoy asylum in its full
sense would violate both international law and the EU law. According to
Sociological Approach to Securitization, instruments that communicate
certain issues as security can try to legitimize extraordinary measures are
securitization instruments. Therefore, if Turkey and Pakistan are not safe

countries for readmissions, then it can be assumed that readmission



agreements signed with these respective countries can be accepted as
securitization instruments simply because they prioritize security of the EU
countries. This is the proof of the usage of an extraordinary measure at the
expense of international law, international human rights principles and the
EU law.

Before starting the discussion, it is important to clarify and define
some of the relevant concepts and terminologies that | will be using
throughout my thesis. First, this research adopts the traditional definition of
the terms in migration studies such as, irregular migrant, refugee and asylum
seeker. In that respect, migration means “the movement of a person or a group
of persons, either across an international border, or within a State. It is a
population movement, encompassing any kind of movement of people,
whatever its length, composition and causes” (I0OM, 2011). Consequently, a
migrant can be defined as “any person who is moving or has moved across an
international border or within a State away from his/her habitual place of
residence, regardless of the person’s legal status; whether the movement is
voluntary or involuntary; what the causes for the movement are; or what the
length of the stay is” (IOM, n.d.).

Irregular migrants are those persons who, owing to unauthorized
entry, the breach of a condition of entry, or the expiry of their visa, do not
have a legal status in their transit or host countries. A refugee, on the other
hand, according to the 1951 Geneva Convention, is “the person who, owing
to a well-founded fear of persecution for reasons of race, religion, nationality,
membership of a particular social group or political opinions, is outside the
country of his nationality and is unable or, owing to such fear, is unwilling to
avail himself of the protection of that country” (UN General Assembly, 1951,
Art. 1(A)(2)). An asylum seeker is the “person who seeks safety from

persecution or serious harm in a country other than his or her own and awaits
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a decision on the application for refugee status under relevant international
and national instruments. In the case of a negative decision, the person must
leave the country and may be expelled, as may any non-national in an
irregular or unlawful situation, unless permission to stay is provided on

humanitarian or other related grounds” (IOM, 2011).

Readmission agreements are international instruments, which address
procedures, on a reciprocal basis, for one state to return non-nationals in an
irregular situation to their home state or a state through which they have
transited (Lilienkamp & Saliba, 2015). EURASs are in force together with
bilateral readmission agreements made by the member states with non-EU
countries; but EURAS take precedence over bilateral readmission agreements
because “European law is superior to the national laws of Member States”
(European Union Publications Office, 2010). For the conclusion of such EU-
level agreements during negotiations, the EU has been offering visa
facilitation and other incentives such as financial support or special trade
condition. These incentives are used not only for the conclusion of the
agreement but also for the execution of it. While prioritizing the EU’s goals
in preventing irregular migration flows to its territories, often times the
agreements put a greater burden on the non-EU side. Therefore, in order to
overcome the reluctance of non-EU countries, the EU came with the above-

mentioned incentive approach.

The legal basis for concluding EURAS is Article 79 (3) of the Treaty
on the Functioning of the European Union (TFEU). They are negotiated with
the partner countries based on the power given to the Commission by the
Council. EURAs will come into force after the approval of the European
Parliament (Lilienkamp & Saliba, 2015). As of 2017, the EU signed sixteen
EURAs with Albania, Armenia, Azerbaijan, Bosnia and Herzegovina, Cape

Verde, China’s Special Administrative Regions of Hong Kong and Macao,
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Former Yugoslav Republic of Macedonia, Georgia, Moldova, Montenegro,
Pakistan, Russia, Serbia, Sri Lanka, Turkey and Ukraine. The commonality
about these countries is that they are not just source countries but also transit
countries to EU. In other words, these countries are in critical importance for

the EU’s efforts to limit irregular migration to the EU.

As mentioned previously, readmission agreements provide mutual
responsibilities for contracting states in sending and receiving irregular
migrants back. As defined in the Return Directive (Directive 2008/115 / EC),
readmission agreements are very important instruments for the EU return
policy. There are some concepts in the EU law that are utilized for the
facilitation of the returns. The member states often use these concepts as a
basis for rejecting asylum applications of particular groups or categories of
asylum seekers without examination of the merits. An asylum application
may be found inadmissible on the grounds that the person coming from a

“safe country of origin”, “safe third country”, “first country of asylum”, or

“European safe third country”.

The country of origin of asylum seekers can be considered “safe” if
the country of the asylum seeker is not listed as a country, producing refugees.
However, the member states are set free on the “rules and modalities for the
application of the safe country of origin concept” (European Parliament and
Council of the European Union, 2013, p. 80).

A country could be regarded as a “safe third country” if an asylum
seeker could have access to an effective asylum regime in a country where he
or she has transited before arriving the destination country. For a country to
be considered as a safe third country, the EU law lists five criteria, which

includes respect for life and liberty of the refugees, respect for non-



refoulement principle and the application of 1951 Geneva Convention

without any limitation and reservation.*

One of the other concepts/principles that the EU uses is “the first
country of asylum”. It means the country where the asylum seeker “has been
recognized in that country as a refugee and he or she can still avail
himself/herself of that protection; or he or she otherwise enjoys sufficient
protection in that country, including benefiting from the principle of non-
refoulement” (European Parliament and Council of the European Union,
2013). The notion of the first country of asylum is frequently used as a

condition of access to the asylum determination procedure (IOM, 2011).

Finally, in the concept of the European safe third country, “Member
States may provide that no, or no full, examination of the asylum application
and of the safety of the applicant in his/her particular circumstances, as
described in Chapter 11, shall take place in cases where a competent authority
has established, on the basis of the facts, that the applicant for asylum is
seeking to enter or has entered illegally into its territory from a safe third
country according to paragraph 2” (European Parliament and Council of the
European Union, 2013, p. 81). The difference between the safe third country
concept and the European safe third country concept is that in the European

safe third country concept, the standards for the identification of the safeness

1 “Member States may apply the safe third country concept only where the competent
authorities are satisfied that a person seeking international protection will be treated in
accordance with the following principles in the third country concerned:

(a) life and liberty are not threatened on account of race, religion, nationality, membership of
a particular social group or political opinion;

(b) there is no risk of serious harm as defined in Directive 2011/95/EU;

(c) the principle of non-refoulement in accordance with the Geneva Convention is respected;
(d) the prohibition of removal, in violation of the right to freedom from torture and cruel,
inhuman or degrading treatment as laid down in international law, is respected; and

(e) the possibility exists to request refugee status and, if found to be a refugee, to receive
protection in accordance with the Geneva Convention” (European Parliament and Council of
the European Union, 2013).



of the country can be lowered. That is to say, a European safe third country
does not have the obligation to guarantee that there will not be a threat to life
and liberty and danger of suffering harm to the readmitted people. In other
words, asylum seekers can be sent to a third state without knowing what will
happen to the asylum seeker. The criteria for European safe third countries
are the ratification and full implementation of the 1951 Geneva Convention
and its 1967 Protocol without any geographical limitation; the existence of an

asylum procedure foreseen by law (p. 81).

This thesis will examine the European Union Readmission
Agreements whether they can be considered as securitization instruments by
selecting two European Union Readmission Agreements signed by the EU
with Turkey and Pakistan. | will try to present EURAS as securitization
instruments by demonstrating that although these countries are not
necessarily safe for readmitting people, the EU went through with the signing
of the agreements. Proving that these countries are not safe for readmission
would reveal the security-driven nature of these agreements. In doing so, |
will examine the primary (the EURAS) and secondary resources (books,
academic periodicals, conference proceedings, working papers, the EU
reports and policy papers and statistical data from EU institutions etc.) to
reach a comprehensive understanding if they can be considered as

securitization instruments.

I will also use the web resources of the EU institutions, such as the
European Commission, the Council, and the European Parliament while
researching EU immigration policy to find answers to my research guestions.
Besides, the political discourses and policy instruments and publications of
the EU will be taken into account with a distinct emphasis on policy
instruments. The reasons for me to focus more on the policy instruments

rather than discourses is that in the EU, the link between securitizing speech
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acts and the audience, namely the public, is less certain than in nation-states.
In addition, the institutional structure of the EU provides additional

ambiguities on identifying a central securitizing actor in the EU (Neal, 2009).

I will structure my study within a theoretical framework. Accordingly,
I intend to apply Sociological Approach to securitization in order to discuss
and analyze the security-oriented policy instruments of the EU. Through a
descriptive and qualitative analysis, | will be conceptualizing the processes of
securitization of migration in the EU and making a distinction between
security discourse and security practice. After | analyze what security
practices mean, | will look at the relevance of the readmission agreements as
a securitization instrument and then | will investigate two important EURAS
signed with Turkey and Pakistan within the theoretical framework of this

research.

One of the main constraints of this study was the limited number of
resources and scientific research available so far in the area of EURAS.
EURAs are relatively new policy instruments in the EU and the EURAS
signed with Turkey and Pakistan, which | intend to investigate, were signed
in 2014 and 2010 respectively.

This study will be divided into six chapters. The first chapter will start
with a theoretical framework in which the Copenhagen School’s perspective
on security and securitization explained in order to understand how security
is constructed through speech acts. In the second part of the first chapter, |
will be mentioning the foundations of the securitization theory and the main
arguments of the Copenhagen School. At the EU-level, however, Sociological
Approach to Securitization is much more insightful on explaining the
securitization of migration in the EU; because at the EU-level focusing solely
on speech acts would not give a complete picture on the securitization of
migration as it is going to be shown. In this regard, the first chapter will

9



formulate the theoretical ground of the study in order to understand how
security practices contribute to the process of securitization. The second
chapter will analyze how migration has become an issue of security at the
EU’s institutional level. 1 will start looking at the historical development of
migration policies and briefly analyze security discourses and practices in the
EU. In this part, | will also analyze the relevance of EURAS as a security
practice. This will lead to reaching a comprehensive understanding of the
securitization of migration in the EU policies since the foundation of the

Union.

After evaluating the historical and institutional background of
securitization of migration and security discourses and practices at the EU
level, the third chapter will analyze the readmission agreements as legal
documents. First, I will be discussing the rights of refugees in international
law. Later, I will focus on European Union law to understand how these rights
are enshrined and protected in the EU. Furthermore, in the last section of the
third chapter it will established that EURAS are, in fact, securitization
instruments and how securitization of migration could be felt in the existing
EURAS, revealing the security-driven decision-making in the EU even though

EURAS are not necessarily in compliance with international law.

The fourth and fifth chapters will analyze two existing EURAS with
Turkey and Pakistan respectively. The chapters will examine whether the
agreements are protecting the refugee rights by analyzing whether these
countries are, in fact, safe for readmissions. Finally, the thesis will be
concluded with a conclusion chapter, wrapping up the discussion on
securitization of migration and readmission agreements as securitization

instruments.
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CHAPTER 2

THEORETICAL BACKGROUND

“Security is a mental state, not so much based deductive reasoning as inspired by faith and
confidence... We sleep more securely in a country cottage surrounded by a garden than if
that cottage gave directly on to the main road. The garden wall may totally ineffective as an
obstacle; possibly we do not even lock the gate at night; but we are surrounded with a zone
of space, and that zone, though it cannot physically guarantee security, yet psychologically
imparts it. Transpose the garden wall into a nation frontier and the same effect is produced...
We have replaced the “razor’s edge” of sharp contact by blunter insulating zone. In future
we just think frontiers, not as lines, but as zones, which, in effect they are.”

—James Marshall-Cornwall, 1935,
Geographical Disarmament: A Study of Regional
Demilitarization

2.1. Securitization from the Perspective of the Copenhagen School

During the Cold War, the notion of security developed only around
rigid security understanding and nuclear competition. With the changing
international conjuncture after the Cold War, the notion of security has also
been transformed. In this transformation process, new conceptions of threats
have emerged on the security agenda of the states. It has been presumed that
these threats could not be solely solved by individual states; they had to
cooperate with other states in order to overcome these problems. These
threats, also called “soft security” issues, are thought to have consequences
for national and international security. Climate change, epidemics,
environmental problems, organized crime, terrorism and international
migration were among the perceived threats. In this period, international
migration has been believed to have significant effects on the security of
communities and has been considered among the major regional and

geostrategic dynamics (Faist, 2002, p. 20).

In contrast to Realist security approaches in which states should
accumulate more power (mainly material) to ensure their security, non-
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traditional security studies have different approaches to security. The
Copenhagen School approach has an important place in the transformation of
the security literature as well as with many different IR theories such as
Feminist IR theory, Critical theory, and human security approach. The
Copenhagen School can be interpreted as a combination of liberal, post-
structuralist, and social constructivist approaches. According to the new
terminology of IR, what remains between realism and post-structuralism are
considered social constructivists, and for this reason, the Copenhagen School
IS seen as a social constructivist approach. Social constructivism advocates
that people construct social reality and that it can and will change. There is
no objective truth in this respect, but reality becomes more meaningful with
people’s approach. Therefore, beliefs, ideas, discourses, and insights are

important.

Copenhagen School’s foundation was laid in 1985 under the project
entitled “Non-Military Dimensions of European Security” by the European
Security Working Group, which was established within the scope of the
Copenhagen University Peace and Conflict Research Center. The group
members Waver, Buzan, Kelstrup and Lemaitre published a book entitled
“Identity, Migration and the New Security Agenda in Europe” in 1993. Bill
McSweeney described this group for the first time as “Copenhagen School”
in the article in which he criticizes the book and the authors (McSweeney,
1996, p. 81). In the book, security issues were looked at from a broader
perspective than the classical military approach. It was argued that security
objects other than the state (the object that threatens the security) must also
be taken into consideration (Waver, Buzan, Kelstrup, & Lemaitre, 1993).
While the definition of security has been expanded, discussions have been

held at three levels: international system level, state level, and sub-state level.
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However, military security was still a priority in practice; therefore, most

widely the states were considered as security objects.

Security, according to the members of the school, means to survive in
the face of threats (Buzan, Waever, & Wilde, 1998, p. 27). Security can also
be defined as a concept that brings political priority to a cause and justifies
the use of force, intensification of executive power, and other extreme
measures. The use of the security concept for a topic makes the issue a priority
for the political agenda and creates an immediate sense of urgency that
requires the state to mobilize with its entire means (p. 208). The presence of
a threat to existence makes it legitimate to take extraordinary measures to
combat this threat. How security is understood and used influences not just
the political life but also the social life. Excessive securitization, that is,
continuously viewing many issues as a security matter that would require
urgent and extreme measures will bring about a sense of paranoia for the

governments (Wzaver, 1995).

Securitization occurs “when a securitizing actor uses a rhetoric of
existential threat and thereby takes an issue out of what under those conditions
is normal politics” (Buzan, Wever, & Wilde, 1998, pp. 24-25). Securitization
approach was based on the idea that there are no “real” threats apart from the
socially constructed world, and that one should and can only study the social
construction of security. The securitizing actor defines an issue as a security
issue, “moves a particular development into a specific area, and thereby
claims a special right to use whatever means are necessary to block it”
(Weever, 1995, p. 55). In this process, “speech act” is used to define an issue
as an existential threat to the “referent object” such as nationality or state. If
the “audience” also accepts this, the process is successful. That is to say,
issues are not security concerns by themselves; rather, issues have been

securitized through the interactions between the actor and the audience.
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Wever argues that absolute security is unattainable, therefore, it is a
relative concept, and it is not objective but socially constructed (Waver,
1993, p. 23). Copenhagen School scholars claim that security follows a logic
and that their aim is to uncover that logic: “we seek to find coherence not by
confining security to the military sector but by exploring the logic of security
itself to find out what differentiates security and the process of securitization
from what is merely political” (Buzan, Waver, & Wilde, 1998, pp. 4-5). We
can say that the Copenhagen School put speech acts, in which an issue is
labeled as a security concern, as their main area of investigation, since
“security is the speech act where a securitizing actor designates a threat to a
specified referent object and declares an existential threat implying a right to
use extraordinary means to fence it off”, as they argue (Waver, 2000, p. 251).
Thus, one can define securitization as “the move that takes politics beyond
the established rules of the game and frames the issue either as a special kind
of politics or as above politics” (Buzan, Weaver, & Wilde, 1998, p. 23).
Labeling an issue as the security issue gives a legitimacy to the securitizing
actor to impose emergency and sometimes illegal measures (p. 24).

For successful securitization, according to the theory, securitizing
actors and the relation between politicization and securitization are important
issues to analyze. The state is a priority both as a securitizing actor and as a
threatened object. The state is not the only security actor, but the most
successful securitizing actors are politicians and governments. Other actors,
such as the media, can also succeed in securitizing moves. Non-governmental
organizations, for example, are the first to reveal the context between

environment and security.

Furthermore, there is a linear relationship between politicization and
securitization. One can consider politicization and securitization of the

environmental issues as examples. When scientists and non-governmental
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organizations expressed in the 1970s that environmental degradation was a
threat to humanity, the environment was not yet part of the political debate.
It is a fact that these groups aimed at launching a political debate in this area,
whether or not it is necessary to securitize it. Therefore, in order to securitize
an issue, it must first be politicized. Nevertheless, presenting an issue as a
threat does not always result in securitization, but remains at the level of
politicization. That is, while the issue gains a place on the political agenda,

extraordinary measures might not be taken.

The Copenhagen School is implementing its securitization theory for
five main sectors (Buzan, Weaver, & Wilde, 1998). First is the military
security. It is based on reciprocal interactions between states’ ability to carry
military attacks and to defend themselves against military attacks, and their
perceptions of other states’ intentions. Intra-state separatist and terrorist
movements and external threats in traditional sense are considered as threats
in discourse. Second is the political security. Institutional stability of states
includes governmental systems and ideologies that provide legitimacy to
governments. Political power, governmental status, and recognition are all
related. Issues such as ideological threats and diplomatic recognition in this

sector are expressed as threats.

Third is economic security, which includes access to economic
resources, financing, and markets in order to enable states to sustain
prosperity. In this sector, trade, production, and financial relations are
considered as important issues. For example, prevention of accession to
external resources is a threat to some governments. Fourth is societal security
and it is related to sustainability of language, culture, religion and national
identity. Social identity relationships are important in this sector and identity
issues are included in security debates. The community creates and responds

to “we” consciousness against the threats. In this sector, immigration is being
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built as a security element in public discourses. One can argue that societal
security has gained more importance in the last two decades. Finally, the
environmental security involves the preservation of the local environment and
planetary biosphere as a necessary support system to the existence of all other
humanitarian initiatives. Large-scale natural disasters and human-induced
environmental problems in this sector are described as threats (Buzan,
Waever, & Wilde, 1998).

As opposed to securitization, Waver argues that certain issues should
be removed from the security area. He conceptualizes this process as
“desecuritization”. Desecuritization is defined as the transfer of problems
from the security area, which involves taking extraordinary measures, into the
ordinary public space (Waver, 1995). The Copenhagen School is questioning
whether it is a good idea to frame as many problems as possible based on
security, since securitization strengthens the “we and the other” mentality.
Therefore, the Copenhagen School argues that the issues should be kept in
the normal policy area. Desecuritization is an ideal goal according to the
Copenhagen School. Ole Waver further explains the need for desecuritization
of certain problems: desecuritization policies can be effective in solving the
problem if approaching the problem with security-oriented mentality is not
effective.

As stated in the theory, a subject can be configured as a security threat
at a later time while it has not been previously securitized. Similarly, the
securitization of a subject does not mean that it will remain so forever. For
example, communism, structured and accepted as a successful threat before
the end of the Cold War, has completely ceased to be a threat within four to
five years. In this process, the discourse has completely changed (Wever,
1995). This is one of the best examples of what is previously structured and

accepted as a threat to be removed from being a threat, that is,
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desecuritization. Another example of desecuritization is the EU integration
after the Second World War as a result of the threat that such a great war
could happen again between European countries (Waver, 1995). As an output
of this concern, policies of enlargement and deepening have emerged under
the European integration. Hence, countries that have previously fought each
other, especially Germany and France, have returned their relations to normal
policy area with the European integration, and the integration has become one

of the most important examples of desecuritization.

Wever criticizes the fact that security studies have led people to think
only of security. In other words, security studies strengthen securitization
because they only take a security-oriented view of political and social
problems. Waver criticizes this approach of security studies with the concept
of desecuritization. Copenhagen School’s security approach are adapted by
different authors to different areas such as migration, minority rights, AIDS,
terrorism, human trafficking, development, democracy and the environment
in different regions of the world and it is safe to say that the application areas

of the theory are expanding.

2.2. Sociological Approach to Securitization and the Critique of the
Copenhagen School
Wever claims that their approach based on speech can also be applied
to Europe as a tool to understand the security concerns of Europe: “in the
European version of order/security, there is a state building logic at play.
Security is invoked in a sense that can be interpreted as a call to defend a not-
yet-existing social order” (1995, p. 74). While their assumption might be true
for the national context, discourses of the EU officials are barely reported and
almost never discussed in public. Therefore, even if there are a speech act and
a referent object, there is no audience at the EU level and there is no

interaction between the securitizing actor, namely the EU, and the audience.
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This situation poses a great challenge to one of the core assumptions of the
Copenhagen School since one cannot talk about a public debate on the EU’s
statements. Moreover, the institutional structure of the EU provides additional
ambiguities on identifying a central securitizing actor in the EU (Neal, 2009,
p. 336). In addition, the Copenhagen School’s approach of securitization is
very narrow to the extent that it only focuses on speech acts. It ignores the
other ways of securitization such as policy instruments, images, treaties, etc.
(McDonald, 2008, p. 564).

The Copenhagen School’s over-emphasis on speech acts has been
criticized by many scholars over the years. Especially on the securitization of
migration, Bigo emphasized the importance of non-discursive practices
(2000). This is not to say speech acts are not relevant, however, the
securitization of migration “comes also from a range of administrative
practices such as population profiling, risk assessment, and what may be
termed a specific habitus of the security professional with its ethos of secrecy
and concern for the management of fear or unease” (Bigo, 2002, p. 65). The
Copenhagen School offers a formal definition of securitizing speech acts,
whereas Sociological Approach to securitization led by Bigo does not give a
formal definition of securitizing practices. According to Bigo, “it is possible
to securitize certain problems without speech or discourse and the military
and the police have known that for a long time. The practical work, discipline

and expertise are as important as all forms of discourse” (2000, p. 194).

Furthermore, since securitization has been institutionalized over the
years, it would not make sense to look at speech acts simply because
securitizing actors would not need to speak on the issue to move it to the
security realm as they have already done so. However, that is not to say the
securitization process is complete. Securitizing actors continue to securitize

issues with practices. Therefore, solely focusing on discourses would not give
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us a complete picture of the securitization process. One should also analyze
the practices of the institutions on a given “security issue”. To analyze the
issue empirically, defining and identifying securitizing practices is very

crucial.

While Bigo does not give us the exact definition for securitizing
practices, Balzacg who is another proponent of the Sociological Approach to
Securitization, proposes a concept called “tool of securitization” or
“instrument of securitization”. He argues that “tool of securitization” is “an
identifiable social and technical ‘dispositif’ or device embodying a specific
threat image through which public action is configured in order to address a
security issue” (2008, p. 78). In other words, securitizing practices could be
any activity carried out by the securitizing actors that would communicate to
its observers that the issue being dealt with is a security threat. It does not
matter whether this communication is direct or indirect; if a practice or
instrument convey the idea that the issue is a security threat, then we can
identify that practice or instrument as a tool of securitization.

Securitizing actors try to achieve security through a securitization
process. In addition, security cannot be reduced to a core understanding or a
purely linguistic formulation. The “security” tag imposes a political program
by evaluating who is to be protected, who can be sacrificed, and who can be
assigned as a fear object. Any attempt to achieve maximum security in this
securitization process results in maximum insecurity, not minimum
insecurity, as opposed to traditional approaches to security (Bigo, 2008). In
addition, it is profoundly political to define a subject or an object as security

matter (Huysmans, 1998).

This thesis has adopted a sociological approach to securitization.

Much of the IR literature, which claims to be pragmatic, positivist and

realistic, ignores the diversity and influences of security-oriented practices.
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They often define security normatively and give more importance to the
position of the dominant speaker. The sociological approach to securitization
refers to practices as forms of social interaction derived from objective
relationships that are neither directly visible nor unconscious, but more real
than any definition of a “matter” of a concept. The notion of practice comes
from French sociology and was put forward by writers such as Pierre

Bourdieu and Michel Foucault.

The securitization process is a process in which both discursive and
non-discursive dynamics play a role, drawing the lines between the groups,
and determining what is danger, risk, and threat. In this context, the
sociological approach to securitization also shares the fundamental argument
of Waver and the Copenhagen School that there is a need for a social
constructivist approach in order to understand security. Nevertheless, the
Copenhagen School focuses too much on the discursive practices of political
leaders and representatives in the process of securitization. They ignore the
performative sides of these narratives and their resulting practices. Discursive
constructions and speech acts are not enough to understand how securitization
works. Academicians not only have to explain the nature of speech, but also

have to examine the effects of these words in real life conditions (Bigo, 2006).

Complementary to speech act perspective, the sociological approach
to securitization includes both discursive and non-discursive practices. In
other words, the sociological approach is stronger than the securitization
theory, which focuses entirely on speech acts, because it combines discursive
and non-discursive formations, including knowledge, movements, policies,
treaties and technologies. Since social interactions are not governed solely by
a specific rule (as in the speech act perspective), non-discursive practices are
not substitutes for discursive practices, but both are equally important for the

analyst. They have different rationales, but they can produce the same effects.
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According to Reckwitz, “practices” are a kind of routine behavior consisting
of many interconnected elements. For those who analyze security practices,
securitization is not necessarily the result of a rational design in which the
targets are pre-determined by following a pre-determined agenda (2002, p.
249). As Pouliot puts it, “social action is not necessarily preceded by a
premeditated design. A practice can be oriented toward a goal without being

consciously informed by it” (2008, p. 261).

Security is best understood by focusing on the nature and function of
the policy tools used by the intermediaries to cope with a specific problem,
given the increasingly difficult untangling of discourses and ideologies, the
increased thickness of security programs and the uncertainty between the
security actors and the audience (Balzacq, 2008). Policy tools put “things” in
a certain plane and contribute to the emergence of a security field and to the
routinization of practices. Security tools or instruments are social devices
where security agents conceptualize threat. They contribute to the acceptance
of security practices. The tools are based on a background information on a

threat and conceptualize how to face the threat.

As mentioned, Balzacq defines securitization tools as “an identifiable
social and technical ‘dispositif” embodying a specific threat image through
which public action is configured to address a security issue” (2008, p. 79).
In other words, securitization instruments include security practices. It
provides four basic features of securitization instruments. First, each
securitization tool has its unique features. For example, all EU Justice and
Home Affairs databases require the collection, storage, and modification of
information; however, they show significant differences in terms of the nature
of the information they collect, the duration of storage, and the circumstances
under which they can be used (p. 79).
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Second, each instrument “has its own operating procedures, skills
requirements, and delivering mechanisms, indeed its own ‘political
economy” (Salamon, 2002, p. 2). Moreover, tools can be considered as a
sequence of routines and procedures that structure the interaction between
individuals and organizations. For example, a nuclear weapon does not only
provide a sense of confidence or power to a state, it also changes the
relationship it has with other states thereby configuring the international
system. In short, policy instruments change social relationships significantly.
In this context, instruments or tools “define who is involved in the operation

of public programs, what their roles are, and how they relate to each other”

(p. 19).

Third, the instruments of securitization are restructuring the concept
of public action for the issues identified as threats. Fourth and finally, the
instruments describe a specific threat image and what to do about it (Balzacq,
2008). In this context, for example, the EU Justice and Home Affairs
databases not only keep track of the numbers of individuals who enter the EU
area and move in the territory but also establishes a specific system of control
for those who enters. Securitization instruments also reveal policy choices
and direction of actions. Despite the basic similarities, each tool used in the
securitization process has different effects. In fact, different tools are not
equally effective in all cases. Moreover, securitization instruments sometimes
have limited consequences or indirect effects. The consequences of effects of

the instruments depend on the nature of the instruments.

For this reason, the policy instruments do not represent a purely
technical solution to a public problem. A narrow focus on the operational
aspect of securitization instruments would ignore political and symbolic
elements of the instruments. On the one hand, securitization tools are mainly

political. To put it another way, both the choice and the use of security tools
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depend on political factors, and it is extremely important that there is a
political mobilization. On the other hand, there are symbolic qualities placed
in policy instruments that communicate “what the securitizing actor is
thinking and what its collective perception of problems is” (Peters & van
Nispen, 1998, p. 3). In other words, focusing on the political and symbolic
aspects of securitization instruments will help to understand how “the
intention of policy could be translated into operational activities” (De Bruijn
& Hufen, 1998, p. 12).

In general, security practices are connected mainly through two types
of security tools (Balzacq, Basaran, Bigo, Guittet, & Olsson, 2010). First is
regulatory instruments. The starting point here is that the regulatory
instruments are trying to normalize the behavior of target persons. Such
policy instruments are intended to influence the behavior of social actors by
allowing certain practices to reduce threats; by forbidding certain types of
political activity that have become a threat; encouraging certain perceptions
of threats. For example, since 2002, almost all documents related to irregular
immigration and asylum in Western countries have a strong connection with

terrorism.

The second is capacity instruments. EURAS can be considered in this
category. These, along with being the most controversial tools of the EU’s
strategy to combat terrorism, are the most preferred securitization
instruments. Simply, capacity tools provide skills or legitimacy that is
required to enable individuals, groups and organizations to make decisions
and to carry out certain activities (Schneider & Ingram, 1990, p. 517). While
regulatory instruments are primarily concerned with government processes,
capacity instruments are specific methods for imposing external discipline on
individuals and groups. In this sense, capacity instruments are necessary to

achieve educational, military, and policy objectives.
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“Tools change through practices; in turn, tools affect practices”
(Balzacq, Basaran, Bigo, Guittet, & Olsson, 2010). An exceptional threat,
whether it is real, perceived or manufactured, leads to exceptional answers
that can be labeled as the state of exception. This concept, theorized by the
philosopher Giorgio Agamben (2005), in which he “enlightens the blurred
area where the state will not apply the existing legal principles and rules to its
own action. Then, the state of exception constitutes a key feature in order to
consider and analyze state practices in the field of immigration control, and
their effective respect of human rights” (Gabrielli, 2014, p. 319). In the case
of securitization of migration in the EU, any tools used by the EU officials
that would communicate the migration issue is a security threat and combat
this threat with extraordinary measures is also a tool of securitization or

instrument of securitization.

After having defined the criteria for the securitization instruments, it
possible to apply them to EURAs with a systematic and detailed analysis
starting from their conception to today. Building on the Sociological
Approach to Securitization and based on normative concerns, the major
hypothesis of this thesis is that EURAS signed with Turkey and Pakistan are
illegitimate and instruments of securitization since these countries are not safe
countries for readmitting people in terms of international law and the EU law.
Proving these countries are not safe third countries or first country of asylum
would reveal the security-driven decision-making at the EU-level simply
because the EU is taking an extraordinary measure and trying to legitimize
these measures through these agreements, as these agreements are capacity

instruments.

It should be noted that the analysis in this thesis is based on the idea
that securitization does not occur suddenly; rather it is a process that has

spread over a long period. In the next chapter, the development of the
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migration policies in the EU will be briefly explained. The role of security
discourses and instruments utilized to securitize migration in the EU will be

shown.
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CHAPTER 3

MIGRATION POLICIES IN THE EUROPEAN UNION

3.1. Introduction

Rome Treaty of 1957 which established the European Economic
Community (EEC) with six European countries (Belgium, France, Germany,
Italy, Luxembourg, the Netherlands) did not authorize the EEC on
policymaking in the field of migration. Today, however, many Europeans
regard “migration” as one of their greatest concerns. During the Brexit
referendum in Britain, the most discussed topics were the Polish plumbers,
which symbolizes the cheap labor coming from East and Central European
countries, Syrian refugees, and Turkey’s EU membership. Thin details are
often lost to the public; asylum seekers, refugees, economic migrants, ethnic
minorities and second or third generation immigrants are all categorized as

“foreigners”.

The problem with the securitization of migration is the failure of the
securitizing actors to identify different migration types. Generalization of all
migrants by associating them with instability and negative consequences
would lead to societal fractions (e.g. grouping economic migrants and war
refugees as asylum seekers and presenting all asylum seekers as a security
issue). These societal fractions represent themselves in economic and political
spheres, leading to rise of fascism, racism, and xenophobia. For example, in
Greece, fascist political party Golden Dawn increased its influence because
of the securitization of migration and increased intolerance against anything
different. “Foreigners out”, “Greece belongs to Greece”, and ‘“every
immigrant causes an unemployed Greek” is among the famous slogans of this
party’s supporters (Themistocleous, 2013). Nevertheless, the situation in

Europe was not always like this. In this chapter, | will be examining the
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historical and institutional development of migration governance in the EU
together with discourses and policy instruments on migration in order to

understand how migration became a security issue in the EU.

3.2. Historical and Institutional Development of Migration Policies in
the EU
Migration is a fact since the beginning of world history. Although the
numbers are changing, the reasons stay the same: survival and/or better living
conditions (Huysmans, 2000, p. 52). Nevertheless, the end of 20" century
marked a significant increase in migratory movements. The reason behind
this increase, according to scholars, is the increased demand for labor; and the
increased demand for labor was due to the emergence of industrial capitalism
(Dover, 2008, pp. 115-116). Migration was not considered as a Security
challenge until the end of the Cold War. This was mainly because of the fact
that there were different types of security challenges because of the Cold War,
such as a possibility of a nuclear war (p. 113). Therefore, other issues such as
migration were in the background for many to be considered as a security
issue. However, starting from the late 1980s, some scholars and politicians
have viewed migration as an international security challenge by putting
migration’s negative implications on economic, political and social structures
on the host states forward. 9/11 terrorist attacks in the United States of
America (USA), further supported anti-migration rhetoric in international

politics.

In Europe as well, the general pattern towards migration was the same
as the international process. Especially after World War II, immigrant
workers were the main catalyzer of economic development in Europe. They
were cheap and flexible, as it was needed in the European labor market
(Huysmans, 2000, pp. 753-754). Many European countries such as France,

the Netherlands and Germany allowed labor migration to their countries and
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even facilitated promotional migration policies. For instance, a special
migration agency has been utilized in France to recruit the labor force directly
from the origin countries. The legal status of migrant workers was not a huge
concern as of that time since ambiguity of their status would contribute to
flexibility and exploitability of them.

However, in the beginning of the 1970s, the status of migrant “guest”
workers started to be part of the public debates. As a result of these public
debates, we saw policy shifts from permissive migration policies to restrictive
migration policies in many European countries (Hollifield, 1992). The policy
changes did not immediately result in a public perception change towards
immigrants, they were still perceived as guest workers. Yet, the policy change
was a manifestation of a desire to protect the rights of the domestic labor
force. Furthermore, political discourses kept associating migration with
disorder and destabilization (Ugur, 1995). Even though permissive migration
policies stopped to recruit more labor, the immigrant population grew based
on family reunion laws. The continuous immigrant population increase drew
public attention to the issue. Day by day, “guest workers” became permanent

guests in the eyes of the public (Huysmans, 2000, p. 754).

In the late 1960s and the beginning of the 1970s, migration was not an
important topic for newly established EEC. Nevertheless, the Council
Regulation 1612/68 made clear that right to free movement is a prerogative
for the nationals of the member states. According to Ugur, the Council
decision “laid the foundation for ‘fortress Europe’ in the area of immigration”
(1995, p. 977). In the 1973 Paris summit, it was confirmed that only the
citizens of the member states could enjoy special rights derived from
belonging to the EEC. In the summit, it was also agreed that there should be
a common legislative action for the foreigners in the EEC. The EEC took its

first move in developing a common migration policy by adopting an action
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programme in 1974. This first step was actually in favor of migrant workers
and their families with a right to family reunification (Callovi, 1992, p. 356).
That was mainly because the EEC perceived migration as an economic and

social right and an important component of the integration process of Europe.

Starting from the mid-1980s, the direction of the migration policies
has changed. This was due to the politicization of immigration through
presenting asylum as an alternative of economic immigration (den Boer,
1995, p. 93). For example, in the Austrian Presidency work programme
document for July-December 1998, under Eurodac section, there was an
explicit linkage between asylum and so-called “illegal” migration: “in recent
years the steep rise in the number of illegal immigrants (and therefore
potential asylum-seekers) caught has revealed the increasing need to include

their fingerprints in the system...” (Huysmans, 2000, p. 755).

The politicization of the issue opened the way for the coordination of
migration policies as well as institutionalization of European cooperation on
migration. One of the most significant developments on the issue was the
establishment of an intergovernmental forum called the Ad Hoc Group on
Immigration and the Schengen group, TREVI (Bigo, 1994, pp. 164-165).
These forums including TREVI were not the part of European integration;
however, they were significant in the sense that they laid down the framework
for future cooperation on the regulation of migration. After the Single
European Act (SEA) of 1986, the framework developed in the TREVI group
was incorporated into the Treaty on the European Union in 1992 by the
introduction of the Third Pillar on Justice and Home Affairs in which
migration was explicitly identified as a topic for intergovernmental

regulation.

Soon after, the member states were not satisfied with the
intergovernmental approach on migration policies since they believed it
29



would be more effective to have a supranational and harmonized migration
policies. Therefore, they decided to move all policies related to migration
such as policies of irregular immigration, asylum, and refugees, to the
community pillar with the Treaty of Amsterdam in 1997 (Kostakopoulou,
2000, p. 510) Since the Treaty of Amsterdam, which came into force in 1999,
we can talk about a harmonized migration and asylum policy in the EU.
Nevertheless, in the Article 79 (5) of the TFEU, it is established that any EU-
level measures on migration “shall not affect the right of member states to
determine volumes of admission of third country nationals coming from third
countries to their territory in order to seek work, whether employed or self-
employed” (Consolidated version of the Treaty on the Functioning of the
European Union, 2012). In other words, while the EU still has huge say on a
wide range of policies on migration such as asylum, expulsion and family
unification, the member states have still a prerogative on determining the

number of people to be admitted to their countries.

Common migration policies in Europe have focused on reducing the
population flows to Europe (Ugur, 1995). The Dublin Convention, which
came into force in 1997, in that sense, was significant since it aimed to limit
the ability of signatory states to shift the responsibility of application for
asylum. It was setting the criteria for determining which state must process a
specific asylum application. While it was establishing a much quicker
decision-making procedure, it also made it impossible for an asylum seeker
to submit another application in a different European country (Huysmans,
2000, p. 756).

Moreover, restrictive policies on migration further represented in the
development of Eurodac, which is the fingerprint database used to identify
asylum seekers and irregular migrants in the EU. With the Lisbon Treaty in
2009, the Court of Justice of the European Union (CJEU) has been
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empowered to act on migration policies. One of the significant decisions it
has given was to limit the member states on their ability to return asylum
seekers to their first country of entry. Series of directives passed in the 2000s
covered much more issues in the area of migration. For example, in 2003, a
directive concerning the family reunion established the conditions of which
family member can enter to the EU, while recognizing the member states’
rights to define what family is, and impose waiting periods to take integrative
measures (Council of the European Union, 2003). There are many more
examples of common migration policies in the EU that are control oriented,;
however, this thesis will not cover a detailed discussion. While migration was
not a security issue right after World War 11, the perception started to change
with its politicization. Now, the EU migration policies strongly focused on

limiting migratory flows to its territories.

3.3. Securitization of Migration in the EU

The previous section briefly discussed the historical and institutional
development of the migration policies in the EU and explained how the
perception of migration has changed over time. This perception change is due
to the politicization and then the securitization of the issue. This section will
focus on the securitization of migration in the EU. Securitization of an issue
can be analyzed at international, regional, state and sub-state levels. Different
levels of analysis would help us to differentiate between the reasons of
securitization. At the international level, for example, securitization of
migration is occurring to a limited extent simply because of various
institutional structures and different political conditions among states.
Nevertheless, one can argue that securitization of migration at the
international level has been the case since the 9/11 attacks in the USA and the
consequent declaration of War on Terror. Examining the securitization of an

issue on regional and state levels would be more meaningful and easier
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because of the similarities in the institutional structures and political

atmospheres.

Some argue that the problem comes first, and then the policy response.
This analysis considers the security challenge as given and policy instruments
as a reaction against it. Meaning, increased immigration creates instability in
the economy and social life that would lead to security responses to counter
the problem. As many securitization theory proponents would disagree, | do
not think this is the case and | consider this approach to be reductionist. It is
important to understand how security discourses and tools can be defining
actions in the process of construction of an issue as a security challenge.
Security discourses help political actors to gain legitimacy on combating the
“security challenge” in their respective communities (Waever, 1995). For
example, according to Wever, the European integration process is the result
of fear pumped by political actors to European people in which European
integration presented as the only way out of another interstate war (1996).
Wever is right in the sense that the EU is not another example of a nation
state; it was formed in the sense of security. Political actors of Europe
configured the integration process in a way to present it necessary for the
survival of European communities. As a project, the European Union is the
result of a choice between integration and fragmentation.

It can be argued that it is the state oriented structure of the world
politics that makes international migration visible (Zolberg, 1989). In Europe,
however, the European integration process changed the border structures we
understand in general sense. In the previous section, | tried to emphasize the
transformation of migration governance in Europe. This transformation is
both a product of and a contributor to the securitization of migration. The
process of securitization is far more complex than one may be tempted to

reduce it. It is continuously constructed and reconstructed with ideas,
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discussions, interactions and practices. Securitizing actors are using these
ideas and practices to develop narratives in a way to construct a “reality” on
migration. A common, constructed reality on migration is to present it as a
threat to stability, identity and the labor market (Geddes, 2005). At the other
end of the spectrum, it is possible to construct migration as a beneficial thing

to the economy and view it from a human rights perspective.

3.3.1. Securitizing Discourses of Migration in the EU

Intense political debates on migration have been the case since labor
migration with bilateral agreements had stopped in Europe in the 1970s. Even
though there were other factors for this move, such as the economic recession
experienced in Europe because of the oil crisis; stopping labor migration
could be considered as a step towards the securitization of migration in the
EU since decision-makers labeled migration as a source of economic, social,
cultural, religious and political instability when making this decision. Even at
that time, some political actors and media described migration as a security
threat.

Starting from the 1980s, migration is presented as a threat to economic
stability and social cohesion (Bigo, 1994; den Boer, 1995). This was mainly
because of the economic downturn experienced during the 1970s, and the
desire to protect the social and economic rights of the workforce in a changing
labor market. Securitizing actors moved migration issue not only to the
political sphere but also to the security realm. One of the first examples of
these securitizing actions was the 1990 Convention Applying the Schengen
Agreement in which immigrants are associated with security threats such as
terrorism. The agreement established a framework in which migration was
dealt as an internal security matter. It called for the promotion of the

harmonization of working methods for border control and surveillance in
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order to combat “illegal” migration (Convention Implementing the Schengen
Agreement of 14 June 1985, 2000).

One of the most significant discourses used by many political actors
as well was derived from Huntington’s The Clash of Civilizations and the
Remaking of World Order. In his book, Huntington pinpoints
multiculturalism as the cause of societal fragmentation (1997). He argues that
migration weakens the home country’s culture, traditions, and homogeneity.
It is further argued in the book that a community should be homogenous in
order to survive. For the survival of the community, social and cultural aliens,
namely migrants, should be excluded from the community. Even though
Huntington’s arguments are flawed in a way that they lack empirical evidence
and support hatred as the necessary foundation of cultural identity; his work

dominated public discourse in the West.

Today, in the EU, we can identify two political narratives that are used
to justify the securitization of migration. One is the “humanitarian” discourse,
which argues protecting migrants from human traffickers and smugglers is
saving lives and the other one is the “utilitarian” discourse, which argues
economics, national identity, and national security are affected badly because
of “illegal” migration. (Gabrielli, 2014, p. 314). For example, the EU agency
FRONTEX often uses humanitarian rhetoric in its actions to combat irregular
migration (Horsti, 2012). According to a press release after the patrol
operations in 2006, FRONTEX’s operations “were not about building
‘Fortress Europe’. They were of a humanitarian character and were aimed at
saving lives at sea, as well as reducing illegal immigration and combating

trafficking in human beings, a crime from which only the traffickers benefit”
(p. 12).
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A utilitarian approach can be seen in 2005 United Kingdom’s
Conservative Party leader Michael Howard when he explicitly connected

migration with terrorism in his speech:

We face a real terrorist threat in Britain today a threat to
our safety, to our way of life, and to our liberties... We have
lost control of our asylum and immigration system. At a time
when Britain faces an unprecedented terrorist threat, we appear
to have little idea who is coming into or leaving our country...
We will start by cracking down hard on illegal immigration...
There are now over 250,000 failed asylum seekers living in
Britain who have no right to be here... To defeat the terrorist
threat we need action not talk, action to secure our borders...
(The Guardian, 2004).

In the speech, the political actor clearly connects asylum and
immigration with terrorism and pledges to take action against this “national

security matter”.

Linguistic identifications are very important in the process of
securitization. Some authors investigated the effects of discourses on shaping
the public opinion and policy responses (Maneri, 2011; Diivell, 2011;
Anderson, 2013). “Use of ‘collective categories’ that lack any descriptive
coherence or precision, but are nevertheless replete with connotations and
implicit associations (‘clandestine’, ‘gypsies’, ‘extracomunatari’, ‘Muslims,’
etc.) provide the raw material for the discourse on immigration” (Maneri,
2011). In that sense, use of the term “illegal migrant” is a prominent example
of this kind of “collective categories”. Illegality implies a criminal action. In
the case of migration, labeling the act of passing a border as a criminal action
iIs misleading. Lacking a proper administrative documentation cannot be
considered as a crime. Moreover, there are many other scenarios to be
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considered as an irregular migrant. For example, staying in a country longer
than the specified period on the visa introduces new dimensions to the picture
as Anderson argues, which can be called semi-compliance (Anderson, 2013).

Therefore deducting the issue to illegality and legality is over-simplification.

Nevertheless, both officially and unofficially, the EU institutions
sometimes prefer to employ the term “illegal migration” (European
Commission, 2008; European Commission, 2006; Council of the European
Union, 2016; European Commission, 2009; European Parliament, 2008).
According to Bigo, Schengen and EU free movement agreements had strong
discursive components in which political actors argued that complete
abolition of borders would constitute a major security threat (cited in Parkin,
2013, p. 6). The notion that opening up of the internal borders could lead to
an increase in crime, has served to justify compensatory security measures
and the transnational cooperation in border policing. The use of criminal
sanctions and imprisonment for combating irregular migration is not only a
cause for harm for migrant but also an important sign of how society perceives

migration in general.

In his study, focused mainly on Greece and Italy, Tsoukula found out
that securitizing actors, in their securitizing discursive actions on migration,
emphasized three dimensions in which irregular migrants have an effect on
the society. A socio-economic dimension, a security dimension and an
identity dimension (Tsoukala, 2005). VVollmer argues that these dimensions
vary in degree and nature across different member states (Vollmer, 2011). In
France, for example, securitizing actors emphasize the security and crime
dimension of irregular migration, whereas in Austria socio-economic
dimension is exploited. Still, he confirms that there is an element of threat and
fear in all of the European discourses. In addition, another EU-funded study

carried out in seven European countries, namely, Austria, Belgium, Ireland,
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the Netherlands, Spain, Switzerland, and the UK, found out that politicians
and journalists associated migration with crime and security when addressing
the issue (Berkhout, 2012).

Furthermore, Maneri makes a connection between media and politics.
He argues that if an issue is framed as a threatening matter, then the specific
news item takes the attention of the public. The political actors exploit the
increased public attention in order to gain legitimacy and support. What is left
Is a continuous cycle of news items focusing on threats and policy responses
to that constructed threat (Maneri, 2011). The images used by the media
together with the political rhetoric tend to shape public opinion much more
easily and create certain perception towards migrants in the society. Since the
media is framing migration as a security issue, politicians’ messages are
easily transmitted to the public further contributing the process of
securitization of a migrant or foreigner. The media influences the attitude of
society and help design an emotional background for immigration. Media
does not just reflect the image of the migrant, but actively shapes it.

3.3.2. Securitizing Instruments of Migration in the EU

In the literature, few works have studied securitization instruments
and security practices on migration issues at the EU level. Balzacg, who
investigated the data exchange instruments within the EU, conducted one of
them (2008). Another one was on the activities of the European Union’s
external borders agency (FRONTEX) (Leonard, 2010). Huysmans, also
inspired by Bigo's works, analyzed the effects of speech acts on professional
processes, which later leads to security practices (Huysmans, 2004). In the
previous sections, | mentioned that 9/11 terrorist attacks were a breaking point
for the securitization of migration at the international level. In Europe, one

might trace the securitization of migration to the formation of the TREVI
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group. It was an informal European intergovernmental platform in which

migration was considered as a security challenge.

This intergovernmental platform sowed the seeds for the Schengen
Convention of 1990, which then acquired into the EU acquis with the
Amsterdam Treaty of 1999. In the Schengen Agreement, an explicit link
between the migration and security has established as if it is similar to
terrorism and crime (Gabrielli, 2014, p. 312). The Convention also changed
the border relations within the signatory states, and creating a new external
border, thus separating signatories from “outsiders”. At first, policing of this
new external border was done by the member states. However, the transfer of
migration policies from the third pillar to the first pillar gave way to the
Europeanization of the issuel. FRONTEX Agency has been assigned
specifically for controlling the EU’s external borders. Special EU funds have
been allocated to monitor borders and the coordination on databases for
asylum and immigration matter has been improved with the EUROSUR
system, which is a framework for data exchanges between the member states
and institutions. Feist claims that “dramatizing a publicly convenient link
between international migration and security governments all over Western
Europe and North America has strengthened not only borders and external
controls but also internal controls of non-citizens” (2002, pp. 7-8).

Apart from the ones mentioned above, we can also list some other
securitizing tools on migration that is carried out by the EU. For example, the
AENEAS programme between the years of 2004 and 2006 was a financial
and technical support instrument for the third countries for their abilities to
control borders. Through this programme, the EU also has funded 107

capacity-building projects on border policing with an amount of over 120

1 See Section 2 for a brief account of historical and institutional
development of migration policies in the EU.
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Million Euros. AENAS assisted third countries in the areas of migration and
asylum through an “integrated, coherent and balanced approach” (European
Commission, 2008, p. 2). The programme aimed to foster the links between
migration and development; promote well-managed labor migration; fight
illegal migration and facilitate the readmission of irregular immigrants;
protect migrants against exploitation and exclusion; promote asylum and

international protection (pp. 2-3).

Global Approach to Migration (GAM) and Global Approach to
Migration and Mobility (GAMM) prepared by the EU in 2005 and 2011
respectively, are yet other examples of securitizing instruments of the EU on
the migration issue (European Commission, 2011; Council of the European
Union, 2005). Global Approach to Migration aimed at providing a complete
action plan against irregular migration and human trafficking, as well as
managing immigration and asylum issues in cooperation with origin and
transit countries. According to this strategy, Europol would be involved in
fighting human trafficking and FRONTEX in border management matters.
Activities originally focused on Africa and the Mediterranean regions, since
they were the most populous source of immigration to Europe. The Global
Approach to Migration has linked immigration management and
development policies. It tried to pay attention to “push factors” and alleviate

migration pressure from these regions.

Five years after the implementation of the Global Approach to
Migration, the Commission has introduced a revised strategy with an
additional component called mobility. The Commission has declared mobility
a “broader concept of migration” and has shown its intention to manage better
the circulation of foreign nationals (students, visas, businesspersons, short-
term high skilled workers and family members) who will visit the EU for a

short time. The idea of mobility is based on the GAM’s assumption that
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circular migration can be a mutually beneficial strategy that serves both the
EU’s economic interests (labor force) and worker’s country of origin
(“avoiding brain drain”). GAMM has been criticized extensively for focusing
on attracting high skilled migrants and overshadowing the important
components of mobility such as family unity and seeing immigrants as

disposable temporary workers instead of permanent residents.

Like GAM, GAMM also emphasized the importance of development
in preventing migration (European Commission, 2011). It focused on
eradicating push factors. GAMM further strengthened the idea of “for more”;
so the more countries are willing to cooperate, the easier it is for visa
facilitation for cooperating countries (Statewatch, 2012, pp. 1-2). Therefore,
mobility was formally based on border control and the signing of a
readmission agreement with the EU. Following this new migration strategy,
mobility partnerships were signed with Moldova, Cape Verde, Armenia, and
Georgia. Subsequently, readmission agreements were signed with several
countries, including transit and/or source countries. Despite the
improvements in the EU’s approach on addressing push factors of migration,
it still expected that the EU would utilize security-oriented policies towards

source countries (Torun, 2012).

3.4. Conclusion

Europe has been a continent of migration for many years. Both
incoming and outgoing migratory movements have been very intense. With
the emergence of European integration after the Second World War, a
multicultural approach has begun to develop in some European countries for
some period, and ultimately multiculturalism was considered as a European
value. Although initially, multicultural approach facilitated, this
understanding has often stayed in rhetoric.
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In addition, migration flows to Europe have created new minority
groups in countries. Consequently, migration has become a high politics issue
in the EU, as immigration to European countries has not stopped whenever
the European governments wanted for economic and social reasons. From the
overview of the European politics, it seems that the securitization of

immigration began and intensified at the end of the 1970s.

The knowledge produced by the securitization instruments and
qualities of them reflect a way of thinking on a certain matter. They also
reveal policy choices and direction of action. Despite the basic similarities,
each security tool of the securitization process is different in terms of effect.
In fact, different tools are not equally effective in all cases (Balzacq, Basaran,
Bigo, Guittet, & Olsson, 2010). Moreover, security tools sometimes have
limited consequences or indirect effects. For this reason, while security tools
have technical characteristics, it is important to look at as to why they are
selected, how they work and develop (Peters & van Nispen, 1998, p. 3). In
other words, focusing on the political and symbolic aspects of security tools
is important because it would reveal, “the intention of policy” that “could be
translated into operational activities” (De Bruijn & Hufen, 1998, p. 12). This
is what this thesis tries to do on its focus on readmission agreements signed
with Turkey and Pakistan.

Labeling migration as a security issue helps legitimize actions that are
much more marginal. If immigration cannot be dealt with under normal
politics, the issue has begun to be securitized. The most important
consequences of securitization movements have been the normalization of
nationalist, racist or xenophobic tendencies. Securitization of migration in
Europe has created an environment that leads to the intolerance or hatred
against “others”. If intolerance and hatred became everyday practice and

nationalist movements gain strength, European integration may also suffer.
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The effort to realize the idea of living together in peace cannot be meaningful

and successful in the environment of intolerance and hatred.

As it was briefly shown, the global security environment and political
context played an important role in the securitization of migration and asylum
policies in Europe. Especially after the 9/11 terrorist attacks securitization of
migration in the EU has intensified. Together with discourses by the
securitizing actors, the “EU migration instruments have been developed to
tackle migration-security nexus” (Pinyol-Jiménez, 2014, p. 39). Often times
these securitizing discourses and instruments have failed to address the
humanitarian aspects of the issue. In the next chapter, this thesis will
introduce the readmission agreements as legal instruments, which is

considered as one of the most developed EU migration instruments.
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CHAPTER 4

EU READMISSION AGREEMENTS AS LEGAL INSTRUMENTS

4.1. Introduction

Although there are some estimated figures, nobody knows how many
people died when trying to reach Europe in the past decades. It is also not
known how many of the returnees have died in the so-called safe third
countries after their asylum application has been rejected in the EU countries.
(Abell, 1999, p. 80). Every year thousands of people are trying to escape from
persecution, war, and maltreatment and reach Europe. Because these people
often do not have valid travel documents, they are trying to reach their targets
at the expense of their lives, often through irregular ways in the hands of
smugglers. As of 2015, the number of the asylum applications to the EU was
1.2 million (Eurostat, 2016). This number only indicates the ones who are
lucky enough to get through the whole application process at the European
borders. People who are returned from the border without being allowed to
apply for asylum are not included in this figure. The EU does not want to be
the destination of these people. This can be clearly observed through the EU’s
migration and return policy and through discourses and instruments.

Readmission agreements are instruments to facilitate the return of
irregular migrants to their country of origin or to a safe third country. There
are two perspectives on the literature about the readmission agreements. The
first focuses on the neutrality of readmission agreements, the latter focuses
on the risk that readmission agreements have for refugee rights violations. In
this chapter, I will first examine the rights related to readmissions in the
international refugee law. Then | will look into the historical and legal
framework of the EURAs. This chapter will help us to understand the

development of readmission policies, legal aspects of readmission
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agreements in the EU and readmission related refugee rights in international
law. In the last section of the chapter, I will examine whether these rights and

legislations are respected in the existing EURAS.

4.2. Readmission Related Refugee Rights in the International Law

For centuries, states have been protecting people and groups who have
been persecuted based on their race, religion, and views. However, modern
refugee protection regime is largely the product of the second half of the
twentieth century. Modern refugee law, just as the international human rights
law, has emerged to protect the rights of victims of war after World War II.
Article 14 (1) of the Universal Declaration of Human Rights (UDHR),
adopted in 1948, guarantees that people can seek and obtain asylum in other

countries.

The 1951 Geneva Convention and the 1967 Protocol define the
refugee term, the rights of refugees and the principle of non-refoulement. The
1951 Geneva Convention does not define how a country should decide
whether a person meets the refugee definition. Instead, assessing asylum
claims and refugee status determinations have been left to the initiative of
every state. This has led to differences among governments as governments
have used different sources in preparing asylum laws and prioritize national
security. Despite the differences observed at the national and regional level,
the main goal of modern refugee law is to protect the oppressed who have to
escape from their country. In this section, I will be focusing on the two basic
rights that are now acquired into international customary law, rather than
individually studying every treaty. The reason for this is that readmission

agreements often open a way of violations of these two basic rights.

4.2.1. Right to Seek and Enjoy Asylum
The roots of the right to seek asylum can be traced back to ancient

Greece to the Roman Empire and early Christian civilization (Goldman &
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Martin, 1983, p. 309). The right to seek asylum in the modern sense is
recognized in Article 14 of the UDHR. As states are highly committed to their
sovereignty, the authority to grant asylum continues to be at the initiative of
states (Harvey, 1998, p. 213). Considering today’s security-oriented
worldview, patrolling borders and granting asylum remain to be the ultimate
rights of states. According to the Article 14 of the UDHR, “everyone has the
right to seek and to enjoy in other countries asylum from persecution” (United
Nations, 1948). Based on the UDHR, the Geneva Convention also establishes

the right to seek and enjoy asylum as a fundamental human right.

A refugee is defined in 1951 Geneva Convention as “a person owing
to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is
outside the country of his nationality and is unable or, owing to such fear, is
unwilling to avail himself of the protection of that country...” (United
Nations, 1951). The mentioned conventions do regard the right to seek and
enjoy asylum as a fundamental right, however, they do not require the states
to grant of refugee status to a person requesting protection (Goodwin-Gill,
2008, p. 8). In 1951 Geneva Convention, the right to claim asylum was
strengthened with the inclusion of non-refoulement principle. In Article 33
(1) of the 1951 Geneva Convention, it is stated that “No Contracting State
shall expel or return (refouler) a refugee in any manner whatsoever to the
frontiers of territories where his life or freedom would be threatened on
account of his race, religion, nationality, membership of a particular social
group or political opinion” (United Nations, 1951). When Articles 1 and 33
of the Convention are read together, states have an obligation to at least grant

access to asylum procedures for the determination of refugee status.

The right to seek asylum is also promoted in Article 12 (2) of the

International Covenant on Civil and Political Rights (ICCPR), which reads:
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“Everyone shall be free to leave any country, including his own” (United
Nations, 1966). The right to leave any country and receive asylum is two
rights that support each other. Although the UDHR Article 13 (2) does not
refer to a right to entry to any country, it is also an implicit right in
international law if the 1951 Geneva Convention is assessed altogether, to

enter any country at least for the assessment of refugee status.

International law provides a strong protection for migrants against
their expulsions (Gorlick, 2000, p. 51). The 1951 Geneva Convention, in
addition to providing a definition of “refugee” in Article 1, provides a number
of articles on the rights of refugees in Articles 3 to 34. The 1951 Geneva
Convention and the 1967 Protocol define the guidelines for the
implementation of the treaty in signatory state courts. States are obliged to
grant the declared minimum treatment standards to the refugees. In this way,
a framework has been developed on how to treat refugees and asylum seekers
in host countries, and the right to asylum, whose content was unclear, became

clearer.

Contrary to the right to claim asylum, the right to enjoy asylum
includes at least some of the rights of asylum. While a state has no obligation
to accept an application for asylum, it has an obligation to ensure that the
person, whom it admitted to its country, enjoys asylum. A UN Report, titled
The Right of Everyone to Leave any Country, including His Own, and to
Return to His Country, lists the elements of asylum: “to admit a person to the
territory of a State, to allow the person to remain there, to refuse to expel, to
refuse to extradite and not to prosecute, punish, or otherwise restrict the
person’s liberty” (Edwards, 2005, p. 303). As a minimum, the provisions of
the 1951 Geneva Convention, which are not linked to legal residence, should
apply to asylum seekers as well, as long as they are related to respect for basic

human rights. Other rights depend on the acquisition of refugee status.
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4.2.2. The Non-refoulement Principle

Although it is not a direct obligation of states to admit asylum seekers
to their country, it is a requirement of international law to examine the asylum
application thoroughly and to protect the asylum seeker from refoulement.
The principle of non-refoulement is an international legal principle that means
a person must not be sent to any country where he or she is likely to face
persecution. This principle is an integral part of international refugee law
deriving from the Article 33 of the 1951 Geneva Convention. This principle
is, in fact, the result of the basic human rights of the right to life, the freedom
from torture and inhumane, degrading treatment or punishment. Because, in
the case of a refoulement, a refugee may be deprived of above-mentioned
rights and freedoms. Nevertheless, since states are reluctant to restrict their
sovereign rights to control the entry or exit of persons, the non-refoulement

principle is a relatively new development in international law.

In that sense, the 1951 Geneva Convention is the world’s first and
most important convention on the rights of refugees. It is a turning point in
international law that secures the principle of non-refoulement. As it is stated
above, Article 33 (1) of the 1951 Geneva Convention reads: “No Contracting
State shall expel or return (refouler) a refugee in any manner whatsoever to
the frontiers of territories where his life or freedom would be threatened on
account of his race, religion, nationality, membership of a particular social
group or political opinion” (United Nations, 1951). The principle prohibits a
refugee from being returned to any country where his or her life or freedom
is threatened because of race, religion, nationality, membership to a certain
social group or political opinion. Non-refoulement principle does not only
protect against the refoulement on borders but also against cross border
applications such as difficulties in reaching asylum procedures and visa

restrictions.
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Another international instrument signed in 1984, United Nations
Convention against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT), also mentions the non-refoulement
principle explicitly in its Article 3: “No State Party shall expel, return
(refouler) or extradite a person to another State where there are substantial
grounds for believing that he would be in danger of being subjected to torture”
(United Nations, 1984). The main difference between the two documents is
that while the Geneva Convention is only applicable to the people with
refugee status, the CAT is applicable to anyone with the possibility of
encountering torture. Article 13 of the ICCPR reads as: “an alien lawfully in
the territory of a State Party to the present Covenant may be expelled there
from only in pursuance of a decision reached in accordance with law and
shall, except where compelling reasons of national security otherwise require,
be allowed to submit the reasons against his expulsion and to have his case
reviewed by, and be represented for the purpose before, the competent
authority or a person or persons especially designated by the competent
authority” (United Nations, 1966). In addition, Article 7 of the ICCPR reads
as: “no one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment. In particular, no one shall be subjected without his

free consent to medical or scientific experimentation” (United Nations, 1966).

Despite the fact the non-refoulement principle is not explicitly
mentioned in the ICCPR, the Human Rights Committee interpreted the
above-mentioned articles as a manifestation of non-refoulement principle.
The committee rejected the possibility of states to “expose individuals to the
danger of torture or cruel, inhuman or degrading treatment or punishment
upon return to another country by way of their extradition, expulsion or
refoulement” (Duffy, 2008, p. 382). The Human Rights Committee provides
various interpretations and opinions on the rights and obligations contained
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in the convention. General Comments are not a result of a doctrinal study, nor
do they constitute a second legal basis. However, these interpretations are
based on the Committee’s practices, resulting in a judicial function and
prevent the Committee from having different opinions on subsequent events.
Some of the General Comments are related to the non-refoulement principle
such as the one mentioned above and these views are important because they

have established a “judicial spirit”.

4.3. Protection of Readmission Related Refugee Rights in the EU

There are four main binding legal bodies for the protection of asylum
seekers and refugees in 28 EU member states. One of them is also considered
as the basis of international refugee law: the 1951 Geneva Convention and its
1967 Protocol. The second legal body is the international human rights law,
which is composed of many human rights treaties such as the CAT. The third
one is the European Union law (the EU law). The last one is the 1950
European Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR) and its protocols.

We have already covered the international law aspect. The legal
framework in the EU for readmission agreements can be examined in two
ways. The first one is covered by the laws of the European Union and the
second one is covered by the Council of Europe. The non-refoulement
principle is mentioned in the Article 78 of the TFEU, Article 19 of the Charter
of Fundamental Rights and the Qualification Directive. Article 78 (1) of the
TFEU states that “the Union shall develop a common policy on asylum,
subsidiary protection and temporary protection with a view to offering
appropriate status to any third-country national requiring international
protection and ensuring compliance with the principle of non-refoulement.
This policy must be in accordance with the Geneva Convention of 28 July

1951 and the Protocol of 31 January 1967 relating to the status of refugees,
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and other relevant treaties” (Consolidated version of the Treaty on the
Functioning of the European Union, 2012).

In addition, in the Charter of Fundamental Rights Article 19, it is
stated that: “no one may be removed, expelled or extradited to a State where
there is a serious risk that he or she would be subjected to the death penalty,
torture or other inhuman or degrading treatment or punishment” (Charter of
Fundamental Rights of the European Union, 2000). The third document that
refers to the principle of non-refoulement is the Qualification Directive
(Council of the European Union, 2004). In conjunction with this directive, a
number of common standards have been introduced to describe the
qualifications of refugees and those in need of international protection. This
directive also sets out the rights and duties of the member states and those in
need of protection in accordance with Article 33 of the 1951 Geneva
Convention. Article 21 (1) of the directive states that: “Member States shall
respect the principle of non-refoulement in accordance with their
international obligations” (United Nations, 1951). Nevertheless, Article 33 of
the 1951 Geneva Convention and the Article 21 of Qualification Directive do
not prohibit the refoulement for everyone. The articles allow a refugee to be
removed as well when the person threatens the security of the host country,
has committed a major crime, or the person considered as presenting a danger

to the community.

The Council of Europe is another actor in the legislative framework
for immigration in Europe with countless authoritative recommendations and
decisions of the Committee of Ministers and the Parliamentary Assembly.
Substantial achievements have been made through the recommendations and
the legal regulations of the Council of Europe, the European Convention on
Human Rights and Protocols, the European Convention on Visa for Refugees,

the European Convention on the Transfer of Responsibilities for Refugees,
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the European Convention against Torture and the European Convention
Against Torture and the Inhuman or Degrading Treatment and Punishment.
However, among these legal instruments, the Convention on the Protection
of Human Rights and Fundamental Freedoms proved to be the most important
instrument as a standard and monitoring tool. Although the ECHR does not
include special provisions on the right to asylum and the principle of non-
refoulement, it can be assumed that many articles of the Convention have

committed the principle of non-refoulement.

One might argue that Right to Life (Article 2), Prohibition of Torture,
Inhuman or Degrading Treatment or Punishment (Article 3) are directly;
Right to Fair Trial (Article 6) Right to Liberty and Security (Article5), Right
to Family Life (Article 8) Right to Effective Remedy (Article 13) are
indirectly related to the principle of non-refoulement. Although Article 3 of
the ECHR is not directly related to the non-refoulement principle, it took an
important place in the case law of the European Court of Human Rights on
its decisions related to refoulement. The Article 3 reads, “no one shall be
subjected to torture or to human or degrading treatment or punishment”
(European Convention on Human Rights, 1950). Contrary to the provisions
of the 1951 Geneva Convention, Article 3 of the ECHR does not contain any
exceptions and guarantees the freedom for all. There is a consensus that
Article 3 of the European Convention provides more protection in the area of
human rights than Article 33 of the 1951 Geneva Convention (Duffy, 2008,
p. 378).

For example, in the 1951 Geneva Convention, one must prove that
they are afraid of persecution because of his or her race, religion, affiliation
with a social group or political ideas. In the ECHR system, it is sufficient to
prove that those rights in the Convention are at stake. Since it provides an

abstract protection, not only refugees but also all foreigners are protected.
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Unlike the other conventions, the Court is very serious about ensuring the
rights recognized by the ECHR. The ECtHR interprets the convention in
accordance with the changing world conditions and makes this convention a
living legal text. There is a serious case law arising from ECtHR decisions
concerning the application of the ECHR, which gives the ECHR superiority

over other conventions.

In accordance with Article 3, the ECtHR has developed a law of
jurisprudence, which provides strong protection against forcible removal of
any person who fears to be tortured or ill-treated when he is returned to his
country. The case law developed by the ECtHR improves the absolute and
non-limiting nature of Article 3 and provides important guarantees, especially
in the cases of border crossing and readmissions. There is no need for a person
to be within the borders of a country in order for a responsibility to arise for
that country. The contracting state has to provide foreseen protection in
accordance with Article 3 of the Convention. In this respect, it does not matter
whether the asylum seeker is legally in the country or not. Even though the
person is outside the country, the contracting state is under obligation to
provide protection and not to return the applicant. For example, in the case of
foreign territorial liability, the asylum seeker may make such a claim at the
country embassy. In the decision of W.M. vs. Denmark (1992), the applicant,
an East German citizen, requested protection from the Danish embassy in Old
East Berlin. The Applicant has been assured by the ECtHR that Denmark is
responsible for ensuring protection under Article 3 of the ECHR, although it
does not rely on the non-refoulement principle (Wouters, 2009, p. 218).

4.4. Historical Framework of the European Union Readmission
Agreements
In the literature, three generation of readmission agreements are

identified. Many bilateral agreements, from the beginning of the 20" century
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to the Second World War, were signed to ensure the readmission of those who
were displaced during the war (Coleman, 2009, p. 11). The struggle to
regulate migration flows has gained importance in the mid-1950s. In this
context, readmission agreements have been made frequently in order to
regulate migration flows, but not to stop them. The readmission agreements
concluded after the Second World War marked the first generation of
readmission agreements in modern sense. Since the European internal borders
had not yet been lifted, the first wave of modern readmission agreements were
concluded within the European states (Bouteillet-Paquet, 2003, p. 362). As
mentioned in the previous sections, immigration was not perceived as a
security issue in the period before 1980s. For this reason, readmission
agreements were not considered as an essential instrument (Coleman, 20009,
p. 16).

With the collapse of the Berlin Wall in 1989 and the opening of the
borders with the East and Central European countries, a rapid irregular
migration flows to Western European countries began. Thereon, what is
possible to call the second generation of readmission agreements were
concluded with the East and Central European countries (Roig & Huddleston,
2007, p. 367). The main objective of the second-generation readmission
agreements was to create safe lines along the eastern borders of the EU. The
second-generation readmission agreements signaled a new era of European
immigration policy, as they were a representation of a common policy
developed and enforced by the Council. This common policy aimed at
controlling the potentially destabilizing effect of flows of immigrants and
asylum seekers after the fall of Berlin Wall and the dissolution of the USSR
and Yugoslavia. The first of the second-generation readmission agreements

was concluded in 1991 between the Schengen states and Poland (p. 368).
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EU level readmission policies were also shaped in the early nineties.
Various policy papers such as the one in 1991, the Commission
communication concerning “immigration” and ‘“asylum”, laid down the
foundations of a common readmission policy (Coleman, 2009, p. 19). These
common policies, which began to take shape at the EU level, were initially
about putting a common framework for the bilateral readmission agreements
of the member states. In 1994, the Council approved an EU framework
readmission agreement for the member states, which are seeking a
readmission agreement with a third country (Roig & Huddleston, 2007, p.
368).

Finally, the third generation readmission agreements came into play
with the Amsterdam Treaty, which transferred the authority to negotiate and
conclude agreements with third countries. Until 1999, the EU had no
authority to complete readmission agreements at the EU level. When the
Treaty of Amsterdam entered into force on 1 May 1999, the EU gained the
authority to conclude readmission agreements at the EU level. In Articles 4
and 5 of the TFEU, exclusive and shared competence areas are defined
respectively. Taking into account the new competence, in October 1999 the
Tampere Summit called on the Commission to integrate readmission
provisions, and to complete readmission agreements with third countries
(European Council, 1999). Thus, readmission agreements have become a
primary instruments for the management of migration flows since multilateral
agreements involving the EU as a supranational entity would be more
effective than the bilateral ones (Kruse, 2003, p. 10). The inclusion of the
readmission of non-nationals in third-generation readmission agreements was
a major development which aimed to reduce the burden of control for the EU
countries and to engage with third countries for the control of migration flows
(Lavanex, 2006, p. 337).
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Nevertheless, it soon became clear that the conclusion of EURAS
would take longer than the member states have anticipated because these
agreements only considered the interests of the EU and put great burden on
the third countries. To facilitate the conclusion of readmission agreements,
the EU came up with both sanctions and rewards. The sanctioning tools
included the threat of withdrawing or cutting the aid or suspending already
agreed grants. The 2002 Seville Council introduced a conditionality concept
in EURAs: “insufficient cooperation by a (third) country (to manage
migration) could hamper the establishment of closer relations between that
country and the Union” (Coleman, 2009, p. 132).

In addition, it was agreed that compulsory readmission clause would
be mandatory in each future EU association or cooperation agreement, that is
to say, the EU will no longer sign any association or cooperation agreement
unless the other side agrees to the standard obligations (Lavanex, 2006, p.
347). However, the EU opted to use the “Positive Incentives Package”
approach for negotiating EURAS, which includes visa facilitation, developed
or enhanced channels for legal migration for citizens, development and
migration assistance, financial and technical assistance, and WTO-
compatible trade concessions (Roig & Huddleston, 2007, p. 375). Among

them, visa facilitation has become almost a standard reference over time.

Moreover, the European Pact for Migration and Asylum, adopted by
the heads of states and governments of the European Union at the European
Summit in October 2008, supported and recommended the conclusion of
readmission agreements by the European Commission. With the Lisbon
Treaty, concluding readmission agreements with third countries has become
one of the EU’s shared competencies more clearly and unquestionably. More
recently, the EU affirmed in the “Stockholm Program” adopted in December

2009 that the readmission agreements are an important element of the EU’s

55



migration management, and stressed that the Council should set an improved
and systematic action plan in this regard. It proposed the development of a
joint approach towards third countries that did not cooperate in taking their
own citizens and third country nationals back (Council of the European
Union, 2009).

The EU Justice and Home Affairs Council has set six criteria for
negotiating readmission agreements with a third country as published in 2002.
These criteria are the immigration pressure created by the third country on the
EU; The geographical position of the third country relative to the EU;
Regional and political balances; The existence of an EU co-operation
agreement with a readmission clause; The added value of an agreement to be
made at the EU-level; not being an EU candidate country (Council of the
European Union, 2002). Until today, many readmission agreements at both
national and the EU level have been signed with third countries, which are
countries of origin or transit. Since then, these agreements became an
indispensable part of European migration policy in combating irregular
migration (p. 368). Countries where readmission agreements have been
signed as of 2017 are Albania, Armenia, Azerbaijan, Bosnia and
Herzegovina, Cape Verde, China’s Special Administrative Regions of Hong
Kong and Macao, Former Yugoslav Republic of Macedonia, Georgia,
Moldova, Montenegro, Pakistan, Russia, Serbia, Sri Lanka, Turkey and

Ukraine.

4.5. Legitimacy of the European Union Readmission Agreements
The European Commission has set a specific format for readmission
agreements over the years. As a result, all agreements, including EU-Turkey
and EU-Pakistan readmission agreements, are similar in content. All EURAs
include provisions regarding the obligation to provide proof of travel

documents in readmitting people, mutual obligation for the parties to readmit
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their own nationals or third country nationals who have entered or stayed
irregularly in the country, establishing a joint committee to supervise the
implementation of the agreement, non-affection clauses that require the

parties to follow the international human rights obligations and conventions.

EURA is defined as follows: “a Community Readmission Agreement
is an international agreement between the European Community and a third
country which sets out reciprocal obligations, as well as detailed
administrative and operational procedures, to facilitate the return of illegally
residing persons to their country of origin or country of transit” (Strik, 2010).
The definition can also be applied to bilateral readmission agreements by

taking the European Community term out of the definition.

All countries have the right to deport irregular migrants as long as they
remain committed to the international principles and agreements mentioned
in the previous sections. Those who advocate the neutrality of readmission
agreements, especially the EU and the member states’ governments, argue
that it is not proper to discuss the compatibility of readmission agreements
with refugee rights. They argue that even if there is a human rights violation
arising from the readmission of a person, it is not by a readmission agreement,
but by the decision of the judge since it is the judge that should evaluate the
situation for the person (Strik, 2010). As Strik points out, readmission
agreements are a part of the whole, and it is not reasonable to consider them
separately from the whole. That is to say, not only the agreement itself but
also the decisions and actions taken as a result of the agreement should be

considered within the framework of readmission agreements.

While the readmission agreements are signed at the EU level, the
implementation of the agreements are carried out by the member states.
However, there are wide discrepancies in the implementation of the
agreements among member states. Because of the considerable authority the
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member states have on “determining transit of third country nationals through
a certain country, and from there directly to the EU; assessing the nationality
and age of the person illegally entering or residing in a country; assessing
legal claims to asylum or humanitarian protection; the collection, storage and
processing of a considerable amount of personal information for the sole
purpose of deportation” often creates major inconsistencies among member
states in relation to international law (Euromed Rights, 2013, p. 12). The
inconsistent application of EURAs among the member states has also been
criticized by the EU Commission, however, their discontent was not because
it would create human rights violations, but because the member states were
using “their bilateral arrangements which existed before the EURA entered
into force” and this “undermines greatly the credibility of the EU
Readmission Policy towards the third countries” (European Commission,
2011, p. 4).

One of the main criticisms of EURAs is that there is no reference to
the status of refugees. This triggers the debate that asylum seekers can also
be returned to third countries by deeming them as an irregular migrant
(Coleman, 2009, p. 224). There is no adequate guarantee that asylum seekers
will receive different treatment from any other irregular migrant. In its Return
Handbook, The European Commission, states that if a person asks for
international protection, he or she has the right to stay in the territory of a
member state until a judgment is given in respect of the suitability of the
person for the international protection under the relevant EU acquis. Returns
may only be the case if the asylum application is not accepted (European
Commission, 2015, p. 7). However, according to international human rights
instruments, and the EU law, if the person in question is in danger of being
subjected to torture, inhuman or degrading treatment or punishment in the

territory to which they are to be returned, then the person should not be
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returned under any circumstances since this would be a violation of the

principle of non-refoulement.

The EURAs may endanger the principle of non-refoulement in two
ways. The first of these is the accelerated procedure provisions in the
readmission agreements. Under this procedure, an asylum seeker will be
treated as an irregular migrant and will be sent to a safe third country in which
he or she could apply for asylum. If the third safe country can provide
“effective” protection, anyone who crosses the border using this country will
be able to be sent back. The second risk the EURAs pose is as to the
secureness of the third country specifically for a person, to where the irregular
migrant is to be returned. Irregular migrants’ situation and history must be

assessed separately.

However, the accelerated procedure may lead to the return to the
country of origin or the third safe country contrary to the principle of non-
refoulement. Therefore, the key point here is that a person may not get a
chance to apply for asylum due to the accelerated procedure provisions in the
EURAs. Since EURAS open a way for the member states to send irregular
migrants and asylum seekers to a third safe country claiming that the person
passed through that country, non-affection clauses may not work at all.
Protection seekers’ individual statuses in respect to the so-called “safe third
country” may not be thoroughly assessed. When we consider the fact that EU
has come up with a common readmission policy in order to combat irregular
migration, it would not be logical for the member states to respect human
rights and thoroughly analyze each and every asylum application since
EURAs would be very convenient instruments to remove the unwanted
people (Giuffre, 2013, p. 111).

Moreover, the shifting of responsibility on asylum applications from
one to another country is not a right derived from the international law.
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Therefore, the EU aims to cooperate with third countries through signing a
readmission agreement (p. 85). The Procedure Directive lists five cases where
an asylum application may be found inadmissible: if the other member state
is responsible for the asylum application under Dublin Regulation; if the
person has already been granted refugee status in other member state and third
country; and if the person passed through a European safe third country or a
safe third country. That is to say, it is possible for a member state to find the
asylum seeker’s application inadmissible on the basis that he or she passed
through a safe third country. As long as there are no readmission agreements,
third countries will not accept protection seekers, as there is no obligation in
international law to do so. In the case of an absence of a readmission
agreement, the member states have to process the asylum applications in
accordance with the international refugee law.

In this thesis, what constitutes the most important evidence that the
readmission agreements are actually a securitization instrument is their
incompatibility with Article 27 of the Procedures Directive. According to the
Article 27 (1), a country may be declared as a safe third country if “(a) life
and liberty are not threatened on account of race, religion, nationality,
membership of a particular social group or political opinion; and (b) the
principle of non-refoulement in accordance with the Geneva Convention is
respected; and (c) the prohibition on removal in breach of the right to freedom
from torture and cruel, inhuman or degrading treatment as laid down in
international law is respected; and (d) the possibility exists to request refugee
status and, if found to be a refugee, to receive protection in accordance with
the Geneva Convention” (Council of the European Union, 2005). Abell
argues that “the growing scale and complexity of refugee problem, the threat
to a country posed by influxes of economic migrants, must not detract from

the responsibility of the receiving country and the importance of principles
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for the protection of refugees, including those prohibiting refoulement and
providing for asylum” (Abell, 1999, p. 81). However, the EU signs many
agreements with third countries without even considering the fact that
sometimes countries are not fully committed to international conventions and

do not meet safe third country or first country of asylum criteria.

According to a briefing paper presented to European Parliament in
2015, the number of third-country nationals (TCN) irregularly found in the
member states is 547.335. The number of those sent back at the EU borders
is 260.375 (European Parliamentary Research Service, 2015). Between 2008
and 2013, the number of people returned each year under EU Readmission
Agreements (EURAS) or other arrangements fluctuated between 241.965 and
215.885 (European Parliamentary Research Service, 2015). As criticized by
Statewatch, the EU has no reports of what happened to the returned people
(Statewatch, 2003). Even this constitutes a striking fact that the EU does not
accept any responsibility for the lives of irregular migrants or asylum seekers.
It is difficult to talk about direct human rights violations that are caused by
readmission agreements because the signatory parties often do not want to
collect or share statistics on returns through readmission agreements. Returns
under the readmission agreements may cause chain returns. That is, even if
the asylum seeker is sent to a country, which the EU considers a safe third
country or first country of asylum, there is no guarantee that the third safe
country will not send asylum-seeker back to the country of origin. However,
according to UNHCR, this situation cannot remove the responsibility of the
state (UNHCR, 1994). That is, the EU member states are still responsible for
the individuals who are sent through readmission agreements and have to

make sure they get asylum somewhere.

A report issued by Amnesty International investigates the

readmissions between Greece and Turkey. According to the report, the
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Turkey-EU readmission agreement could lead to infringements of many
refugee rights. Many people do not even have a chance to explain why they
should not be sent back to Turkey. This is a clear violation of international
obligations. In addition, Turkey or Pakistan could send immigrants to their
country of origins where they could suffer from persecution or other harms
(Amnesty International, 2013). Incidents that Turkey and Pakistan sent
immigrants to their country of origins have been documented many times by

the UNHCR. Therefore, this risk is quite realistic in practice®.

For example, the UNHCR case no. 8 is about 31 Afghans and 2
Iranians who were sent to Turkey after being arrested in the port of Patras in
November 2008. Some people in the group were “pink card” owners, i.c.
registered asylum seekers. However, according to the statement they gave, a
member of the group was deported to Afghanistan shortly after being returned
to Turkey. The UNHCR case no. 9 mentions the unaccompanied Afghan child
registered as an asylum seeker in Greece. Greece returned the child to Turkey
in October 2008 and then Turkey sent the child to Afghanistan. In the
UNHCR case no. 10, an Iragi Kurd is forced to return Iragq by Turkey after
being returned from Greece. The UNHCR case no. 18, includes the expulsion
of an Afghani to Afghanistan by Turkey in May 2009 (UNHCR, 2009).

As mentioned earlier, the country in which the asylum claim is made
cannot return a person if there is a vital threat to the person in question. This
is a requirement of both EU law and international law. It is the responsibility
of the both the readmitting country and the sending country to fulfill this
requirement. Therefore, EU countries are also responsible for the
readmissions from the countries considered as the third safe country. The non-

refoulement principle will be violated if the readmitted person is sent to the

3 Detailed case analyses will be made in the respective chapters.
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source or transit country where there is a risk of persecution and ill-treatment
(Eksi, 2016, p. 104).

The fact that readmission agreements are securitization instruments is
clearly emerging here. As the thesis will show with the agreements with
Turkey and Pakistan, the EU sees irregular migrants as a threat and sends
them to so-called safe third countries where they can be subject to arbitrary
detention, torture and repatriation without properly assessing their
applications. These violations also show that in theory, readmission
agreements may become a means by which the member states can escape their
responsibilities towards refugees. On the one hand, the EU tries to build a
European identity and seeks to be a global power; on the other hand, it ignores
its role in solving global challenges (Kale, 2017).

A European Commission communication paper issued on February
23, 2011 recognized the possibility of human rights violations via EURAS:
“Many agreements (in particular those with third countries neighboring the
EU) contain special arrangements for persons apprehended in the border
region (including airports), allowing their readmission within much shorter
deadlines — the so-called ‘accelerated procedure’. Although the safeguards
under the EU acquis (such as access to the asylum procedure and respect of
non-refoulement principle) are by no means waived by the accelerated
procedure, there is a potential for deficiencies in practice” (European
Commission, 2011). Therefore, one can conclude that existing EURAS are,
by nature, not compatible with the right to seek asylum and non-refoulement
principle. They are legitimate to the extent that they protect the refugee rights.
However, existing EURASs simply prioritize security concerns rather than
human rights. In the next two chapters, how EURAs are utilized as
securitization instruments, deriving upon the Sociological Approach to

Securitization will be shown.
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4.6. Conclusion

The removal of an immigrant from a country against the immigrant’s
own will is the result of a return decision taken under national laws. If the
country in question is a member state of the European Union, the legislation
on which the decision is taken must be based on the European Union Return
Directive. In that sense, readmission agreements are a tool used to implement
such a decision. Consequently, readmission agreements are utilized only after
the competent authorities of the sending country have determined that the
person has no right to stay in that country.

Even though an EU state has the sole authority to decide who can enter
and reside in their territories, the decision to deport a person must be in
accordance with the EU law, ECHR, 1951 Geneva Convention and other
human rights instruments. For example, when readmitting a person to his
country or a third country, this return should not be carried out if the person
is at risk of being subjected to torture or inhuman or degrading punishment as
defined in the ECtHR’s case law. If the person would be deprived of basic
social rights, especially when the readmission is not being made to the
country of origin, then human rights concerns should be at the top of the

agenda.

Advocates of the benefits of readmission agreements argue that it is
not relevant to ask whether readmission agreements are in line with human
rights. If a human rights issue arises, it is not through the implementation of
a readmission agreement, but by the decision of a court. The reason for this
is that human rights concerns should already be taken into account when
deciding. They argue that readmission agreements provide a legal framework
and are only a means of facilitating return. Agreements, if implemented with
caution, can contribute to reducing uncertainty or detention times for

migrants. However, as | have explained, I do not agree that current EURAS
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are neutral. We have to evaluate the different connections of the chain as a
whole, which leads to the reversal of a person’s rights derived both from the

EU law and from international law.

Readmission agreements are part of a securitization process, and these
agreements can encourage the taking of bad return decisions that is in
violation of international law. As a result, readmission agreements can serve
as a catalyst for human rights violations. It is particularly important here to
focus on the rights of third-country nationals who are at risk of finding
themselves vulnerable and unable to access the asylum system. The criteria
for respect and protection of human rights should be determined in advance
in the selection of the countries to open negotiations of the signing of a
readmission agreement. These criteria should respect the relevant human
rights protection measures, right to seek and enjoy asylum and the non-

refoulement principle.

With regard to asylum seekers whom the member states could not
readmit to the country of origin, the transit country must be a third safe
country for the person in question, not for the countries. When a country made
a request for the readmission of a person to a transit country, it must first be
ensured that the requested country can provide the returned person with a
sustainable situation, or at least provide access to basic social benefits. If these
conditions are not met, the sending country must waive the readmission
request and grant access to minimum social rights as long as the person

remains in its territory.

It will be shown in the last two chapters where readmission
agreements are essentially a securitization instrument and are opening a way
to human rights violations. As will be seen in the case of Turkey and Pakistan,
these countries are not actually eligible countries to readmission and are the
countries where the international refugee rights mentioned in this section are
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violated. The EU continues to implement these agreements with a security-
oriented approach, without respect for both their own legislations and the

rights arising from international law.
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CHAPTER 5

THE EU’S READMISSION AGREEMENT WITH TURKEY

5.1. Introduction

In this section, an analysis will be made whether the EU’s readmission
agreement with Turkey can be considered as a securitization instrument.
According to Sociological Approach to Securitization, any policy tool used
by the EU officials that would communicate that the migration issue is a
security threat and would combat this threat by extraordinary measures is also
a tool of securitization or instrument of securitization. In this chapter, the
negotiations and the conclusion of a readmission agreement will be examined
through the Turkish example. This chapter will also critically analyze how
safe Turkey can be regarded for irregular migrants’ possible returns. The logic
behind this examination is that if the EU was trying to send irregular migrants
to Turkey, even though Turkey cannot be considered as safe for readmissions
according to international law and the EU law; then, it would be possible to
consider the readmission agreement with Turkey as a securitization
instrument. That is because the agreement communicates the migration issue

as a security threat and takes an extraordinary measure to stop it.

Economically motivated Turkish emigration started with a bilateral
labor recruitment agreement signed between Germany and Turkey on
October 30, 1961 (Akgiindiiz, 2008). Similar agreements were concluded in
the later years with almost all Western European countries. According to
statistics, it is observed that about 4.6 million Turks are living in Western
European countries and Turks are considered as one of the most prominent
immigrant groups in Europe (Ministry of Foreign Affairs of the Republic of
Turkey, n.d.). Since the beginning of the 1980s, Turkey has also become both

a “receiving country” and a “transit country” for immigrants (Igduygu, 2006,
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p. 1). Consequently, the choice of Turkey as an example comes from the fact
that Turkey stands out as both a source and a transit country of migration to
the EU. Especially with the outbreak of the Syrian Civil War, Turkey, as a
both host and transit country with its geopolitical importance has been obliged
to operationalize the readmission agreement because of the security-oriented
view of the EU (Fargues, 2013).

Having a history of more than forty years, Turkey’s relationship with
the EU, began in legal terms with the establishment of an association
agreement established between Turkey and the EEC in the 1960s. The
relations between Turkey and the EU have gained a new dimension after the
Helsinki Summit Conclusions of December 11, 1999 in which Turkey was
considered as an official candidate for EU membership. Following the
adoption of Turkey as a candidate country in the 1999 Helsinki Summit, the
EU Commission prepared the Accession Partnership Document on November
8, 2000 and accepted on March 8, 2001. This document was a road map for
Turkey to follow during the pre-accession process (Council of the European
Union, 2001). Following this, a National Program for the adoption of the
acquis was put into effect in 2001, in which the priorities and objectives
recorded in the Accession Partnership were included and they were to be
carried out on a timetable basis. For the first time in Turkey-EU relations, the
Accession Partnership Document as an official document mentioned concrete

tackling of irregular immigration within the medium-term priorities section.

Also in the Revised Accession Partnership Document in 2003, the
fight against irregular migration was mentioned in both short and medium
term priorities sections. The short term goals were “the development of the
capacity of public administrations, the development of the capacity of public
administrations in order to combat illegal immigration and the development

of effective border management in line with EU acquis and good practice,
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strengthening the fight against foreign migration and concluding a
readmission agreement with the European Union as soon as possible”; and
the medium term goals were “the adoption and implementation of the acquis
and good practice of the municipality for the purpose of continuing the
harmonization with the EU acquis and good practice of border management
in order to ensure full implementation of the Schengen acquis and the

prevention of illegal immigration” (Council of the European Union, 2003).

During the pre-accession process Turkey enacted many legislation in
the domestic law for harmonization with the EC acquis and has implemented
constitutional amendments (Ozdal & Geng, 2005, p. 46). After these
developments, it was decided to start negotiations on full membership with
Turkey on 3 October 2005 at the EU Council Summit held in Brussels on 17
December 2004. At the EU Council of Ministers meeting held in Luxembourg
on 2-3 October 2005, the Full Membership Negotiation Framework
Document, which sets out the general principles of the accession negotiations
between Turkey and the EU, was adopted. Following the adoption of this
document, Turkey’s EU accession negotiations were formally initiated with

the Intergovernmental Conference held in Luxembourg on the same date.

The 2007-2013 Turkey’s Programme for Alignment with the EU
acquis was aimed at harmonizing visa definitions and visa types with the EU,
and determining the procedures and the legislative framework for combating
irregular immigration and employment (Akgadag, 2012, p. 33). In the 2008
Accession Partnership Document, it was stated that Turkey should complete
the readmission agreement as soon as possible, lift geographical limitation
imposed on the 1951 Geneva Convention, adopt a comprehensive asylum
law, and take steps to establish a new border police force (Council of the
European Union, 2008).
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The composition of current immigration flows continues to be mixed
as search for international protection, especially from Syria, Irag and
Afghanistan has been intensified. As discussed in the EU’s migration policies
chapter, the GAMM was prepared as the main framework in combating this
intensified irregular migration flows. The GAMM puts the cooperation with
third countries on readmission of irregular migrants forward as the key
element of the deterrence strategy for irregular migrants. The EU’s deterrence
strategy necessitated a special dialogue with Turkey on migration
management. The political and diplomatic initiative launched on Turkey in
order to prevent the irregular migration outside of the EU borders has been a
matter of debate in many aspects such as its content, its timing and its
approach. The EU’s approach of stopping the migration in the third countries,
was evaluated as the erosion of EU values, was found both unbalanced and
morally problematic. In fact, the EU-Turkey Readmission Agreement places
aresponsibility on Turkey to stop irregular migration to Europe, host irregular
migrants within the country. In this process, the EU provides material

assistance and instrumentalization of the visa liberation as a “carrot”.

5.2. Negotiation Process and Signing of the Readmission Agreement
between Turkey and the EU
Readmission agreements are based on a reciprocity principle. Both
sides declare that they will take back their own nationals as well as citizens
of third countries who travelled through their territories in their journey. In
practice, however, the agreement will usually put a burden on the non-EU
side, as there is almost no immigration from the EU territories towards the
signatory third countries (Trauner, Kruse, & Zeilinger, 2013, p. 16). It is
therefore not possible to say that there is a symmetrical and balanced benefit
from these agreements. Since third countries are also aware of this imbalance,

they are not willing to sign these agreements as long as there are incentives.
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In response, the EU tries to overcome the reluctance of the countries by
offering financial and technical assistance and taking steps to improve trade
relations. As mentioned before, the European Commission has been
authorized to make “package deals” with which visa facilitation is guaranteed
and all expenses originating from the agreement can be covered (Trauner,
Kruse, & Zeilinger, 2013, p. 17).

As stated before, the EU Justice and Home Affairs Council has set six
criteria for negotiating readmission agreements with a third country as
published in 2002. These criteria are the immigration pressure created by the
third country on the EU; the geographical position of the third country relative
to the EU; regional and political balances; the existence of an EU co-operation
agreement with a readmission clause; the added value of an agreement to be
made at the EU-level; not being an EU candidate country (Council of the
European Union, 2002). According to the last criterion mentioned, Turkey’s
readmission agreement with the EU should not even be issue of debate since
Turkey has been considered as an official candidate country as of the 1999
Helsinki Conference although official negotiations for membership talks
started in 2005. However, from 2002 to 2013, many negotiations on the

readmission agreement were held and the agreement was signed.

In March 2003, the European Commission called Turkey for
negotiations on the draft text of a readmission agreement. However, Turkey
did not officially accept this invitation until 2004. When it accepted the
invitation in 2004, it said that it could only sign an agreement that would
facilitate the return of its own nationals and not the third country nationals
(Coleman, 2009, p. 179). The first round of talks was held in Brussels in 2005.
In 2006, four more meetings were conducted but no progress was achieved
and negotiations were interrupted (Biirgin, 2012, p. 884). The main reason

behind this delay was Turkey’s reluctance to become a buffer zone (igduygu,
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2011, p. 14). Because of Turkey’s geographical position, this agreement
would result in the acceptance of irregular immigrants in very large numbers.
Many of these irregular immigrants would stay in Turkey due to the principle
of non-refoulement. This would put a great burden on Turkey financially
(Biirgin, 2012, p. 884). For this reason, Turkey has requested that the
regulations regarding the status of third country nationals under the
readmission agreement to be put into effect only after Turkey’s signing of a

bilateral readmission agreement with the countries of origin (pp. 883-84).

In addition, the visa incentive offered by the EU in the face of the
treaty was not found fair by Turkey. That was because visa facilitation was
not an incentive for candidate countries, but an incentive for non-candidate
third countries (Pagaci Elitok, 2015). Until the 1980s, almost none of the
European countries had requested a visa for short visits by Turkish citizens.
However, after the coup d'état of September 12, 1980, many Turkish citizens
immigrated to Europe for political asylum, and the European countries began
to apply visas to Turkish citizens. This ongoing visa requirement from the EU

countries brings about a problematic situation for Turkey.

First, the legal basis of EU countries’ visa requirements from Turkish
citizens is a debated one. Article 41 of the Additional Protocol signed between
Turkey and the EEC in 1970, which entered into force on 1 January 1973,
stipulates that the parties will not be able to bring a new arrangement to
prevent the settlement and service provision of the other party’s citizens after
the entry into force of the Protocol (European Communities, 1970). The 11
EEC countries agreed on lifting the visa requirement from Turkish citizens as
of 1 January 1973. Their reapplication of visas for Turkish citizens after the
1980 coup contradicts the Article 41 of the Protocol. In the face of this

controversy, some individual court cases have been filed in European courts
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and have been won, but visa applications of EU countries to Turkish citizens
have not changed (Ekinci, 2016, pp. 16-17).

Second, while the EU granted visa liberation to the citizens of other
candidate countries, it did not so for Turkey. While Turkey has had candidate
status since 1999, Western Balkan countries and countries like Ukraine and
Moldova have been granted visa-free travel, even though they are much more
behind than Turkey in terms of harmonization with the EU. The situation
shows the double standard the EU imposes on Turkey.

Moreover, the Customs Union Agreement was signed between EU
and Turkey in 1995. With the agreement, the Turkish goods have entered free
circulation in Europe. Nonetheless, Turkish citizens cannot travel to Europe
without a visa although there is free movement of goods. Especially when
European businesspersons come and go to Turkey easily, the necessity of a
visa for Turkish businesspersons to go to the member states brings an unequal
situation in mutual trade. There are opinions that the visa requirement, which
constitutes both a material and a psychological barrier for Turkish citizens, is
contrary to the spirit of the Customs Union Agreement (Kirisci, 2014).
Therefore, Turkey stated that visa facilitation should not be under the scope
of this agreement, but should be evaluated within the scope of EU
membership of Turkey. The Foreign Minister Ahmet Davutoglu stated, “the
Ankara Agreement, the Additional Protocol to the Ankara Agreement and the
Customs Union agreement all necessitate that Turkey be given visa free travel
rights even before the Western Balkan Countries” (Biirgin, 2012, p. 890). In
that respect, Turkey demanded visa liberalization from the EU. The EU has
proposed a number of visa arrangements to Turkey depending on the signing
and implementation of a readmission agreement. For this reason, the
readmission agreement negotiations between the two sides took quite a long

time.
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As stated, the EU has pushed for the signature of a readmission
agreement with Turkey at the beginning of the 2000s. The European
Commission presented the agreement proposal to Turkey on March 10, 2005
and negotiations between the two sides began on 27 May 2005. After four
rounds in about a year and a half, the negotiations have frozen due to
differences in views (Aka & Ozkural, 2015, p. 256). In the meantime,
Turkey’s membership negotiations slowed down and almost stopped by the
end of 2008. For this reason, visa facilitation became a more important
incentive for Turkey day by day. Negotiations on the readmission agreement
resumed in 2009 and parties agreed on a draft text in 2010. The EU also began
to find vital for its security to sign a readmission agreement with Turkey
because of the growing number of irregular migrants coming after the
outbreak of Arab Spring movements and Turkey’s proximity to the countries
of origin (Paet, 2011). However, the EU still did not set a road map for the
visa facilitation by the end of 2011; Turkey announced that it would not sign
a readmission agreement without a roadmap for the removal of visas (Ozkural
& Aka, 2015, p. 257).

After period long negotiations, the readmission agreement between
EU and Turkey was signed in December 2013, in exchange for the launching
of negotiations for visa-free travel of Turkish citizens. According to the
agreement “the provisions of the agreement related to the readmission of the
nationals of the two sides, and those related to the readmission of the stateless
persons and nationals from third countries with which Turkey has concluded
bilateral treaties or arrangements on readmission, will enter into force on the
first day of the second month following the date on which the EU and Turkey
will notify each other that their respective ratification procedures have been
completed. The provisions related to the readmission of any other third

country nationals, instead, will enter into force only three years later”
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(Agreement between the European Union and the Republic of Turkey on the
readmission of persons residing without authorisation, 2014). When
requested so, Turkey will have to take back its own nationals and the nationals
of the third countries for which there is evidence that they reached the EU
territory coming directly from Turkey, if those persons have entered or are
residing in the territory of the EU in an irregular manner. A necessary

condition is that there is a mutual agreement that there is sufficient evidence.

In addition, the EU-Turkey Readmission Agreement also includes an
accelerated procedure, which raised concerns that human rights violations
could be possible. According to this procedure, readmission applications must
be presented within three working days and these applications must be
answered within five days. The accelerated procedure can be applied to the
people apprehended in border zones, customs, and at international airports
(Agreement between the European Union and the Republic of Turkey on the
readmission of persons residing without authorisation, 2014, Article 7 (4)).
The Agreement also includes a “non-affection clause” that repeats the parties’
international obligations (Article 18). Nevertheless, there is no provision that
would result in the suspension or termination of the agreement if the rights of
irregular migrants and asylum-seekers originating from international law

were violated.

In exchange of signing a readmission agreement, the European
Commission published the “Roadmap towards a Visa-Free Regime with
Turkey” in which it has listed the conditions Turkish government must fulfill
(European Commission, 2013). The visa liberalization dialogue addresses
four blocks for the visa liberalization to be realized, which are documents
security; migration and border management; public order and security;
fundamental rights. In addition, the Roadmap includes a specific set of

requirements in the area of readmission of irregular migrants, which Turkey
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Is expected to fulfill and which will be specifically monitored by the

Commission (Kirisgi, 2014).

The goal of the visa liberation dialogue is to eliminate the visa
obligation currently imposed on Turkish citizens traveling to the Schengen
area for a short-term visit. The dialogue, which essentially consist of a
screening of the Turkish legislation and administrative practices, will be
carried out by the European Commission on the basis of the “Roadmap
towards the visa-free regime with Turkey” (European Commission, 2013).
“The Roadmap lists the requirements which should be fulfilled by Turkey to
allow the Commission to present a proposal based on solid grounds to the
Council and the Parliament to amend the EC Regulation 539/2001, listing the
third countries whose nationals must be in possession of visas when crossing
the external borders and those whose nationals are exempt from that
requirement, so as to move Turkey from its negative to the positive list”

(European Commission, 2016).

According to this roadmap, preventing irregular migration and
imposing effective border controls is necessary for visa liberation. Therefore,
the readmission agreement should be considered as a step forward in the way
of visa liberation. Other blocks or criteria should not be forgotten in order to
achieve the goal. “To establish migration and asylum systems in line with
international standards, to have functioning structures for combating
organized crime with a focus on migrants’ smuggling and trafficking in
human beings, to have in place and implement adequate forms of police and
judicial cooperation with the EU Member States and the international
community, and to respect the fundamental rights of the citizens and the
foreigners, with a specific attention to persons belonging to minorities and
vulnerable categories” are the other blocks which should be realized

according to the roadmap (European Commission, 2016).
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The progress achieved by Turkey was planned to be reported to the
Justice and Home Affairs Council bi-annually and to the European Parliament
on a yearly basis by the European Commission. Once the Commission
considers that all the requirements listed in the Roadmap are fulfilled it will
send a proposal to amend EC Regulation 539/2001 which lists the third
countries whose citizens are exempt from visa requirements. Qualified
majority by the Council of the European Union and the European Parliament,
then, will vote this proposal. “The speed of the process towards visa
liberalization will depend essentially on the progress which will be made by
Turkey in addressing the requirements set out in the Roadmap. Once Turkey
completes the process towards visa liberalization and starts the effective
implementation of the readmission agreement, the Commission will be in the
position to propose an amendment to the Regulation 539/2001 in order to shift
Turkey from the negative list to the positive list of countries whose citizens
are not required to obtain a visa to enter the Schengen area” (European
Commission, 2013). Turkey has the right to suspend the readmission
agreement, if the EU does not meet the terms of the visa liberation roadmap.
Equally, for the visa liberalization to occur, the readmission agreement has to
come into force and actually work along with the other blocks of the visa
liberation roadmap (Aka & Ozkural, 2015).

The EU’s desire to make this agreement comes from its threat
perception of irregular migration. For Turkey, the main reason for the signing
of the agreement is visa liberty (Senyuva & Ustiin, 2016, pp. 2-3). In other
words, neither the EU nor Turkey approached the agreement in the context of
human rights. Decision-makers have transformed the readmission agreement
negotiations “from a cooperation opportunity into a bargaining matter, an
issue of winning and losing” (p. 3). It is understood that the main reason

behind the EU’s acceptance of negotiating visa liberalization with Turkey in
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the face of the signing of a readmission agreement is to prevent irregular
immigrants from moving to Europe through Turkey. The EU was willing to
negotiate visa liberalization because cooperation with Turkey, which is one
of the main routes to Europe for irregular migrants, would be an important
measure to protect the EU against irregular migration.

The provisions concerning the readmission of Turkish nationals
entered into force in 2014, however, the two sides agreed, taking Turkish
legislation into account, which was inadequate about the asylum seekers and
irregular migrants, that the articles concerning the readmission of the third
country nationals and the stateless people to enter into force three years later,
in 2017.

Nevertheless, the outbreak of Syrian Civil War added another
dimension to the EU’s security perceptions. Although initially, the EU
harshly criticized Assad regime’s use of force, it cannot be said that the EU
developed an effective and common policy on Syria (Erdogan, 2012). As part
of the Arab Spring, demonstrations in Syria began in March 2011. Peaceful
protests quickly evolved to a civil war as the result of the Syrian government’s
violent crackdown on protesters, which led to one of the most severe
humanitarian crises of all time. As the division between the protesters
increased, politics behind the conflict got complicated and civilian sufferings
became worse and worse. Five years after the Syrian Civil War began, it is
estimated that nearly 250.000 people died where half of them being innocent
civilians. Since the beginning of the war, each year the headlines delivered
record numbers of civilian war casualties as the methods and weapons of war
grow more savage from landmines and barrel bombs, to chemical weapons.
The escalated conflict presented that armed groups deliberately destroying

civilian property, employing treachery, using incendiary weapons in
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populated areas, killing the injured and prisoners of war, which is indicating

the violation of laws and customs of war.

The war has continuously generated horrific images that have haunted
the world. In September 2015, an image of drowned three-year old Aylan
Kurdi, washed up on the shores of Turkey, dominated national and
international news headlines. In January 2016, images of starving civilians
trapped in Madaya and other besieged cities in Syria shocked the conscience
of humankind. Today, people in Syria still lack basic needs such as food and
healthcare. The pre-Civil War population in Syria was around 23 million.
According to the United Nations (UN), the number of internally displaced
persons (IDPs) is around 8 million whereas 5 million people have fled to
countries like Turkey, Lebanon and Jordan (UNHCR, 2016). These figures
give only a slight idea of the human sufferings the Syrians going through and
this is where the international community fails to help people those in need
and share the burden of hosting countries. As the High Commissioner for
Refugees, Antonio Guterres claims, “Syria has become the great tragedy of

this century” (UNHCR, 2013).

Five main host countries, Turkey, Lebanon, Jordan, Irag and Egypt
have already done so much by overstretching their infrastructures and
budgets. Nevertheless, the living conditions of the people who have fled Syria
are very poor as only a small percentage of them live in camps and the others
are scattered around the host countries. Escalation of war and increase of war
casualties brought increasing numbers of people fleeing from conflict zones.
Since the facilities and capabilities are limited and living conditions are not
preferable in five main neighboring countries, asylum seekers began to
migrate to Europe. Intensified migration to Europe took the member states by
shock and they looked for a solution to limit the migration of asylum seekers.
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Although the entry into force of the provisions related to the
readmission of third country nationals was initially scheduled for 1 October
2017, with the intensification of irregular migration to the EU as a result of
the Syrian Civil War from the middle of 2015, the two sides have agreed to
change this calendar. Trying to combat the refugee flow it receives and trying
to facilitate the readmission agreement, the EU leaders turned their faces to
Turkey, as they understood that Turkey was the key actor in limiting irregular
entries to the EU. In this context, the EU proposed a Joint Action Plan to
strengthen political relations with Turkey, one of the most critical countries
for stopping irregular migration, and to accelerate reforms in irregular
migration management and border security areas in the face of certain
incentives (European Commission, 2015). Although the plan was criticized
as being unrealistic, “pragmatic, unethical, reactive, and overly strategic”,
negotiations between the two sides have resulted in an agreement reached at
the Turkey-EU summit in Brussels on 29 November 2015, and the Joint
Action Plan was put into action (Kale, 2016, p. 2; Yavgan, 2016).

Accordingly, the two sides agreed that they would act in coordination
on issues such as border security, the prevention of human trafficking, and
the fight against terrorism. Turkey has rescheduled the date of putting the
readmission agreement into force for third country nationals on June 1, 2016,
but in response to this, Turkey has been provided with 3 billion euros financial
support by the EU, for the capacity building activities and meeting the needs
of migrants in Turkey (European Commission, 2015).

The timeline for the visa dialogue, a process indexed to the full
implementation of the readmission agreement, has also been rescheduled and
if Turkey to meet the roadmap requirements, the process would have ended
by October 2016. In the Summit, it has also been agreed that membership

negotiations with Turkey should be accelerated with the opening of new
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chapters, and that the two sides will be in constant contact with regular senior

summits and dialogue mechanisms (European Council, 2015).

Following the November 29 Summit, Turkey has accelerated its
efforts to fulfill the reforms necessary for visa liberalization. The EU has
pushed Turkey on giving Syrians work permit, as they believed Syrians were
not staying in Turkey because they could not work legally. By the regulation
entered into force on January 15, 2016, the right to apply for permission to
work was granted to foreigners under temporary protection (Official Gazette
of the Republic of Turkey, 2016).

Nevertheless, since the member states were perceiving irregular
migration as a threat to their existence, they were not satisfied with the agreed
schedule as well. Once again, they turned to Turkey to ensure that irregular
migration can be controlled by the time the readmission agreement with
Turkey enters into force. Because of Turkey’s positive attitude towards the
common burden sharing, a number of important decisions were reached on
the Turkey-EU Summit held in Brussels on 7 March 2016. These decisions
have been discussed for a while between the member states and concluded at
the EU Council summit held on March 17-18, which came to be known as the
Deal (European Commission, 2016).

Accordingly, Turkey has accepted to readmit all irregular migrants
crossing from its territories to the Greek islands in the Aegean region as of 20
March 2016. The Deal would utilize a readmission agreement that has been
in force since 2002 between Turkey and Greece until the EU-Turkey
Readmission Agreement enter into force. This practice, which envisages the
implementation of accelerated readmission procedure, aimed to deter
irregular migration and human trafficking concentrated on the Aegean Sea,
and to remove undesired life losses according to official statements (European
Commission, 2016). However, the EU wanted to keep not just economic
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migrants but also asylum seekers away from its territories as we have seen
they do not want the majority of Syrians and Afghans, which are escaped

from conflict zones.

In the Deal, the EU also agreed to provide 3 billion euros by the end
of 2018, in addition to the previously committed 3 billion euros. The text of
the memorandum also referred to the visa dialogue process and stated that if
Turkey to meet the required criteria, the European Commission would have
given a positive opinion to the Council to remove visas with Turkey by the
end of June 2016 at the latest. The Deal had foreseen that for every Syrian
citizen to be returned to Turkey another Syrian refugee would be resettled to
the EU countries. The Deal also included decisions on other aspects of
Turkey-EU relations; it was adopted to open a new chapter in the accession
negotiations, to review the Customs Union Agreement, and to cooperate in
improving the humanitarian conditions in Syria (European Commission,
2016).

It is also worth mentioning that as of June 2017 the EURA signed with
Turkey has not been fully operationalized because of the increased tension
between the EU and Turkey and the EU’s reluctance on giving Turkish
citizens visa-free travel. Turkish Prime Minister Binali Yildirim stated, “the
agreement has been signed but unfortunately it has not been possible to fully
put it into practice” and added “visa-free travel and readmission would in
principle go into effect simultaneously” (FOX News, 2017). After reviewing
the negotiation process and the conclusion of the readmission agreement with
Turkey, it is now important to analyze Turkey as a safe country for
readmissions. Then, it will be possible to see whether EURA signed with

Turkey can be regarded as securitization instrument.
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5.3. Turkey as a Safe Country for Readmissions

The EU law lists five criteria for a country to be considered as a safe
third country: “a) life and liberty are not threatened on account of race,
religion, nationality, membership of a particular social group or political
opinion; b) there is no risk of serious harm as defined in Directive
2011/95/EU; c) the principle of non-refoulement in accordance with the
Geneva Convention is respected; d) the prohibition of removal, in violation
of the right to freedom from torture and cruel, inhuman or degrading
treatment as laid down in international law, is respected; €) and the possibility
exists to request refugee status and, if found to be a refugee, to receive
protection in accordance with the Geneva Convention” (p. 80). Considering
these criteria, it is obvious that in order for a country to be safe for
readmissions, the country should respect human rights and be party to 1951

Geneva Convention without geographical limitation.

It was stated in the Articles 36 and 37 of the Directive 2013/32/EU,
the member states may individually decide on which countries to designate
as “safe country of origin” or “safe third country” basing their decisions on
the criteria defined in the Directive. In order a country to be considered as
“safe third country” there should be objective evidence that “there is generally
and consistently no persecution, no torture or inhuman or degrading treatment
or punishment and no threat by reason of indiscriminate violence in situations
of international or internal armed conflict” (European Parliament and Council
of the European Union, 2013). Therefore, even though it is up to the member
states to decide on the designation of a country as “safe third country”, they
should assess the country’s political situation, observe its respect for
fundamental freedoms and rights, rule of law and see if there are any serious

human rights violations.
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In order to facilitate readmissions and to stop the irregular migration
flows to EU, Turkey has been declared as a “safe third country” by Greece on
February 5, 2016 (Ekathimerini.com, 2016). According to the EU law, this
action meant that any returns from Greece to Turkey was in accordance with
the legal standards since Turkey was regarded as a capable and secure state
to assess asylum applications. Let us assume that what the EU is facilitating
to combat irregular migration flows, which is declaring a country as a “safe
third country”, is legal under international law. Now the main question is
whether Turkey can be considered as a “safe third country”, since there are
criteria outlined in the EU law that any member state should consider and
evaluate the individual country before declaring the country as safe. This
thesis argues that Turkey does not comply with the safe third country criteria
considering its geographical limitation imposed on 1951 Geneva Convention
and its documented violations of refugee rights throughout the years.
Furthermore, this incompliance makes the readmission agreement a

securitization instrument since international law and the EU law are ignored.

It is still a matter of debate whether third country nationals who have
left their country for asylum can be sent back to Turkey under the readmission
agreement. The principle of non-refoulement in international law and not
being sent to a country where the lives of refugees are at stake is a critical
point in readmission. So that a person found irregularly in the EU territory
cannot be sent back to a country if they are exposed to life threatening
situation or persecution. This principle also applies to readmission to third
countries. The third country in question also should be able to provide the
right to asylum in line with the 1951 Geneva Convention. Nevertheless, the
EU Council’s Directive 2013/32/EU on international protection allows for the
return of asylum seekers to third countries, although it is controversial in

terms of human rights. According to the directive, asylum seekers who have
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been found to have passed through a third country with certain minimum
requirements of protection may be rejected by member countries and returned
to that country under the name of “first country of asylum” or “safe third

country” (European Parliament and Council of the European Union, 2013).

First, Turkey’s geographical limitation on the 1951 Geneva
Convention remains the most important challenge on refugee protection in
Turkey. Asylum seekers who come outside of Europe (citizens of non-
members of the Council of Europe) cannot be settled in Turkey after they are
granted refugee status in Turkey due to the geographic limitation for non-
European asylum seekers on 1951 Geneva Convention and its 1967 Protocol.
Although Turkey grants refugee status coming from outside Europe, in
accordance with the geographical limitation imposed to the 1951 Geneva
Convention they are not allowed to stay in Turkey and resettled in third
countries. During the course of the Syrian Civil War, this attitude has been
changed in particular for the Syrians. Turkey has opened its doors to those
who escaped from the war in Syria and has been hosting Syrians since then.

Growing number of Syrians coming to Turkey has triggered the
legislative developments regarding the international protection in Turkey.
Turkey introduced a new legislation with the Law on Foreigners and
International Protection (LFIP). At this point, it is important to examine the
legislative developments in Turkey regarding the asylum system. Turkey has
accepted LFIP on 11 April 2013, while negotiations on the readmission
agreement are still in progress. With this law regulating the situation of
immigrants and refugees in Turkey, the Directorate General of Migration
Management (DGMM) was established within the Ministry of Interior, and
an important step was taken to integrate migration management under a single
institutional framework. After the signing of the readmission agreement, it

was requested from all relevant public institutions to provide all kinds of
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support needed for the implementation of the agreement to DGMM by the
Prime Ministry notice dated April 16, 2014 (Official Gazette of the Republic
of Turkey, 2014).

The law has adapted the legal framework of the rights and obligations
provided to migrants, refugees and asylum seekers under the international
agreements that Turkey is a party to. The aim of this law was to regulate the
situation of those who demand protection from Turkey, the procedures of
entry of foreigners into Turkey, their settlement in the country until they are
placed in a third country, and finally their departure from Turkey (Official
Gazette of the Republic of Turkey, 2013, Art. 1). With the LFIP, Turkey
maintained its geographical limitation in the acquisition of refugee status, and
maintained the aim of providing international protection for persons who
escaped from persecution by one of the European states (Art. 61). The concept
of asylum seeker was abolished and a “conditional refugee” concept was
introduced (Art. 62). In addition, the non-refoulement principle, which
provides compliance with international norms, is also subject to this law (Art.
4). Another important point brought by the law is that the people outside of
Europe who will meet the requirements for obtaining a refugee status will be
provided with humanistic living conditions in order to stay legally in Turkey
until they are resettled in a third country (Kaya & Yilmaz Eren, 2014, p. 23).

The LFIP identified four types of international protection for
foreigners. Refugee status will be given to European state citizens who have
been identified as those who are afraid of the possibility of being persecuted
for reasons such as race, religion, citizenship, membership and thought, and
justified reasons in accordance with 1951 Geneva Convention (Official
Gazette of the Republic of Turkey, 2013, Art. 61).

The conditional refugee status will be given for those who cannot

obtain refugee status in Turkey due to Turkey’s geographical limitation, but
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left their countries due to the same fears. Under Turkey’s current asylum
mechanism, both UNHCR and Turkish authorities conduct interviews with
asylum seekers from the outside of Europe, and if they are recognized as
“refugees” by both institutions, they are resettled in third countries. That is to
say, non-European asylum seekers’ applications are processed as “conditional
refugees”. Although they are allowed to remain in Turkey during the course
of completing of legal procedures, once they receive refugee status, they are

resettled in third countries (Kale, Forthcoming).

Secondary protection status will be given for those who do not
necessarily meet refugee or conditional refugee statuses and fear to be
subjected to persecution, death penalty, acts of violence directed at them
personally if they are to return to their country (Official Gazette of the
Republic of Turkey, 2013, Art. 63).

Finally, temporary protection status will be given to foreigners who
have reached the territory of the Republic of Turkey and are separated from
their countries other than their own wishes, need immediate and temporary
protection (Art. 91). Temporary protection is a safeguard, regardless of
whether there is an international protection request from immigrants. With
this status, the time Syrians spent in Turkey to seek refuge in a third country

is secured, and Turkey has bound itself with obligations towards Syrians.

According to Article 91 of LFIP, temporary protection can be offered
in cases of mass movements. After a long period of legal ambiguity for their
status in which they could not even applied for refugee status, Syrians were
offered temporary protection in Turkey. However, the legal content of this
protection was not clear, as it was not regulated by a legal instrument. As of
28 April 2011 based on the regulation published on October 22, 2014
(Official Gazette of the Republic of Turkey, 2014) the legal scope of this
protection became clear. In the temporary protection status, it is also not
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possible for Syrians to apply for a refugee status. However, a number of rights
have been given to Syrians under this mechanism, which have brought Turkey
to be considered as a “first country of asylum” for Syrian asylum seekers in
the eyes of EU officials. The return of Syrian asylum seekers from the Greek
islands to Turkey was possible because asylum seekers’ asylum applications
to Greece can be rejected on the basis of their having come from a “first

country of asylum”.

“Temporary Protection Regulation” was issued on October 22, 2014
in order to organize the temporary protection status covered by Article 91 of
the LFIP in a broader framework (Official Gazette of the Republic of Turkey,
2014). In Article 89 of the LFIP, the rights of foreigners who have claimed or
obtained international protection have been set out under three categories.
According to the law, rights are identified as follows: “right to education,
right to access to labor market and right to access to social assistances,
services and allowances” (Official Gazette of the Republic of Turkey, 2013,
Art. 89). Based on this law, Temporary Protection Regulation identified the
rights to be provided under temporary protection. These rights include access
to health services, education services, labor market services, social assistance,
social services and interpreting services (Official Gazette of the Republic of
Turkey, 2014, Art. 26-33). The Temporary Protection Regulation has
categorized the Syrians as “temporarily protected”, provided them with
“Temporary Protection Identification Document” and ensured that they
would benefit from rights and services regulated under the regulation (Eksi,
2014, p. 83).

According to the 1951 Geneva Convention, refugees can benefit from
the following rights: “Freedom of religion (Article 4), freedom to enjoy civil
rights (Article 12), right to acquire property (Article 13), right to intellectual
and industrial property (Article 14) ), right to be a party to the courts (Article
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16), the right to work (Article 17), the right to open a business and establish
a company in the fields of agriculture, industry, arts and trade (Article 18),
the right to practice a specialized occupation (Article 19), the right to
education (Article 22), the right to social benefits (Article 23), the right to
benefit from social insurance and labor legislation (Article 24)” (Kaya &
Yilmaz Eren, 2014).

An important issue that concerns the future of the readmission
agreement is whether Turkey’s regulations on international protection in
recent years have made Turkey a “safe third country”. Because, if the EU
member states declare Turkey as a “safe third country”, it may be possible to
reject the applications of all asylum seekers transited through Turkey. There
were arguments in favor of declaring Turkey as a safe third country. It was
argued that the LFIP and the regulations adopted in connection therewith
provide a level of security that can be regarded as equivalent to sufficient
international protection and therefore Turkey can be declared a “safe third
country” without its not lifting the reservation on the 1951 Geneva
Convention (European Stability Initiative, 2015). The fact that the Greek
government decided to declare Turkey a safe third country with the support
of the governments of Germany and France at the beginning of February 2016
suggests that all asylum seekers in this country may be sent back to Turkey
(Ekathimerini.com, 2016). Since the EURA with Turkey did not entered into
force as of February 2016, an existing readmission agreement between

Turkey and Greece were utilized.

Although there are significant improvements in the Turkish
legislation, it is obvious that Syrians under the temporary protection in Turkey
does not have all of the above-mentioned rights. Syrians under temporary
protection status have no right to claim refugee status, under the current

temporary protection regime in Turkey. The motivation behind establishing
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the temporary protection regime is that once the Syrian Civil War is over,
Turkey will be expecting most of the Syrians to return to Syria. Under the
temporary protection regime in Turkey, Syrians do not have access to a

refugee protection under 1951 Geneva Convention.

The main problem in the Turkish asylum system, which is frequently
criticized in the EU progress reports, is the geographical limitation that
Turkey applies to grant refugee status. Although Turkey was one of the first
signatories of the 1951 Geneva Convention, it preferred to apply the
geographical limit according to Article 1b of the 1951 Geneva Convention.
With the outbreak of the Syrian Civil War, it is clear that the vast majority of
asylum seekers come from countries outside Europe. The new migration law
in 2013 is welcomed by the EU and NGOs, but continues to be criticized for
not lifting the geographical limitation. Lifting the geographical limitation is
one of the main conditions that Turkey has to fulfill for EU membership, and
Turkey is the only country that is still applying the geographical limitation.
Therefore, with Turkey’s current geographical limitation to the 1951 Geneva
Convention, Turkey cannot be considered as a safe third country for

readmissions.

International human rights organizations criticize harshly the idea of
sending asylum seekers by accepting Turkey as a safe third country. Indeed,
the argument that that asylum seekers could be sent to a safe third country on
the basis that they arrive the EU from a safe third country is highly
controversial one in both legal and moral terms. Each asylum seeker should
be assessed individually based on the secureness of the readmitting country
for that very person. However, it is evident by number of cases that the
member states do not always make decisions in accordance with international
refugee rights since they perceive migration as a threat to their existence.

Hungary, for example, is one of the strictest member states on migration
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management. It has attempted to send asylum seekers to Serbia, which is not
considered as safe by the UNHCR, without even registering them as asylum
seekers (Kleinfeld, 2015).

Secondly, in addition to the geographical limitation Turkey imposed
on refugee admission, violations of refugee rights in Turkey have been
documented. Many asylum seekers trying to cross Turkey have been detained
and have been denied access to asylum procedures (Grange & Flynn, 2014).
For example, in 2012, United Nations High Commissioner for Human Rights
(OHCHR) Special Rapporteur on the Human rights of Migrants visited
Kumkap1 and Edirne detention centers and revealed this situation. Many
people who could have gained a refugee status could not even seek asylum
because they were not informed about asylum procedures and could not
communicate with the UNHCR, lawyers and NGOs (Crépeau, 2013).

“Non-European asylum seekers” face arbitrary detentions and are
treated without any respect for their humanity amounting to inhuman and
degrading treatment as it is reported and documented many times by Amnesty
International. In one of the interviews conducted by researchers of Amnesty
International, a Syrian man, aged 40, said that his hands and feet were tied to
each other in a room in the Erzurum Detention Center for seven days. He said
to researchers: “When they put a chain over your hands and legs, you feel like
a slave, like you are not a human being” (Amnesty International, 2015). The
conditions of detention for irregular migrants should also be examined to
determine whether Turkey is eligible for readmissions. It is frequently
emphasized that Turkey should improve detention centers in EU progress
reports. Many national and international observers have also criticized
detention centers and detention conditions. There are criticisms that

immigrants are physically ill treated, beaten, provided little or no access to
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legal assistance and interpretation, not allowed to appeal to detainment

decision, and are secluded (Levitan, Kaytaz, & Durukan, 2009).

The “Joint Declaration” attached to the EU-Turkey readmission
agreement is planning to “establish reception centers and border police
organizations” as part of Turkey’s efforts to increase its capacity. Support has
also been received from the International Organization for Migration (IOM)
and foreign funds for increasing the legal, administrative and technical
capacity of the Directorate and for the restructuring of readmission centers at
international standards. When the readmission agreement was signed, the
total capacity of admission and accommodation centers in Turkey allowed
less than two thousand migrants to be accommodated for a maximum of 12
months. At the end of this period, the residents were taken out of the center
by temporary accommodation. Following the signing of the agreement, the
government has begun to work towards increasing the number of
accommodation centers. DGMM also carries out projects to build new
readmission and accommodation centers supported by pre-accession funds
(IPA).

There are improvements in the capacity to receive and accommodate
migrants; however, it is not for certain that Turkey’s increased readmission
capacity will meet the people to be returned under the readmission agreement.
The application of the readmission agreement to third-country nationals
suggests that Turkey will have to accept a large number of immigrants and
that this will put a great burden on the country (Aygiil, 2013, p. 330).

The two decisions taken by the ECtHR provide insight into the
conditions of detention centers in Turkey. The first is the Abdolkhani and
Karimnia v. Turkey case where the ECtHR finds that there are no clear
provisions for the arrest and eviction of irregular migrants and that the periods
of detention have not been specified (Eksi, 2010). The second case is
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Charahili v. Turkey in which it is stressed that the detention conditions of
irregular migrants went as far as the violation of Article 3 of the ECHR, which
prohibits torture (Eksi, 2014, pp. 77-78).

Moreover, while the EU law requires the “safe third country” to
respect non-refoulement principle, in the case of Turkey, the EU authorities
ignores the EU law. Incidents of refoulement from Turkey have been
documented many times. For example, a report from 1997 demonstrates that
23 Iranian asylum-seekers were arrested in Nevsehir and Kayseri 16 of which
were recognized refugees who were accepted by third countries for
settlement. After their arrest, Turkey sent everyone including 16 recognized
refugees to Iraq, arguing that they entered Turkey illegally from Iraqg, without
even considering their legal status (Amnesty International, 1997). In 2000s,
both Turkey and Greece have ignored the non-refoulement principle and sent
migrants back to insecure conflict zones (Pro Asyl., 2013). There are also
some reports indicating that Turkey is pushing Syrians back to Syria or is not
letting them pass the border by using physical force from time to time (Human
Rights Watch, 2015).

Some NGOs in Turkey have stressed the possible violations of human
rights that would result from the agreement. Some of these NGOs were the
Human Rights Association (IHD), Human Rights Agenda Association
(IHGD), Kaos Gay and Lesbian Culture Research and Solidarity Organization
(Kaos-GL), Refugee Solidarity Association. In the joint press release, these
NGOs argued that asylum seekers would be sent back to Turkey without a
detailed investigation due to the readmission agreement (KAOS-GL, 2013).
In addition, they pointed out the possibility that Turkey could send third
country nationals to the countries of origin. They argued in view of the fact
that Turkey is a transit country for many asylum seekers, it will be understood

how worrying the EU-Turkey readmission agreement is in the context of
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human rights, and this agreement is meant to deter asylum seekers (KAOS-
GL, 2013).

The EU-Turkey readmission agreement will not prevent Turkey from
sending irregular migrants to countries where human rights violations are
taking place. This can also be seen in the Syrian example. Although it is not
operational as of 2017, there is a bilateral readmission agreement between
Turkey and Syria. Between 2002 and 2013, 2675 people were returned to the
Syrian regime (Kilig, 2013). During the above-mentioned period, the safety
of the returned irregular migrants could not be assessed clearly. Nevertheless,
when a civil war broke out in Syria by 2011, Turkey opened its borders to

hundreds of thousands of Syrian refugees.

It is clear that the readmission of third-country nationals, who intend
to seek refuge in EU countries would be problematic in terms of human rights.
All of the above-mentioned reasons give the impression that the EURA
signed with Turkey tries to legitimize an extraordinary measure. Therefore,
the EU utilizes the agreement as a securitization instrument. It can be
estimated that some of the Syrians hosted by Turkey and other neighboring
countries do not necessarily have the option of returning back to Syria as long
as the war continues. With limited prospects in Turkey some will not willing
to return Turkey, a country that is already hosting 3 million Syrians, and that
they will try to pass back to Europe. It could be expected that among those
Syrians who will be returned might try to reach Europe again through
irregular means. In this way, it is possible to argue that readmission agreement

in the long-term may not reach its desired outcome.

5.4. Conclusion
Following the experience of the Bosnian and Kosovo wars in the
1990s, the EU has adopted a temporary protection directive for those persons
who are fleeing from armed conflict or widespread violence and those who
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are subject to systematic or general human rights violations (Kaya & Yilmaz
Eren, 2014, pp. 40-44). According to the directive, temporary protection can
have a minimum duration of one year and a maximum duration of three years;
and can be applied with a qualified majority by the Council (Council of the
European Union, 2001, Art. 2,4 and 5). The member states have obligations
to provide such as the right to work, education, health and social support to
persons under temporary protection (Articles 8-16). However, while Turkey
has provided temporary protection to asylum seekers from Syria, this
Directive has never been on the agenda of the EU for the Syrians. It is not
difficult to predict that this was because not to encourage irregular migration
from Syria to Europe. This is a clear indication that EU countries do not take
responsibility for hosting the Syrians. It is possible to imagine that EU
countries will try to send a large number of Syrians and other asylum seekers
back to the transit countries within the framework of readmission agreements,
looking at the fact that Syrian immigrants are not even allowed to have

temporary protection for a maximum of three years.

The EU has serious expectations from Turkey in managing irregular
migration flows due to Turkey’s presence on the migration route to the EU.
Especially after the outbreak of Syrian Civil War, Turkey seemed to be a
security corridor to protect the outer borders of the EU, as Turkey was the
route to Europe for irregular migrants and asylum seekers. It was also very
important for the EU to make readmission agreement with Turkey, as it was
one of the most frequent transit routes for human traffickers used to reach to
Europe (Coleman, 2009, p. 178).

Shortly after receiving the candidacy status from the EU, Turkey faced
EU requests for the signing of a readmission agreement, and at first, it seemed
reluctant to those requests because of its hesitation to increase irregular

migration. In the face of EU’s long-standing insistence and visa facilitation
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proposals, Turkey has agreed to sign the agreement only when its citizens
were promised visa liberalization. The agreement was signed on December
16, 2013 and entered into force on October 1, 2014. With steps taken since
the signing of the Agreement, Turkey has made a lot of progress in legal and

institutional matters.

Since the summer of 2015, irregular migration to Europe from various
regions, especially from Syria, has reached an unexpected intensity.
Whenever this irregular wave of immigration, which is uncertain, is likely to
lead to irreversible political and economic crises in the EU, the member states
as a measure have gone on to cooperate with the surrounding countries to
increase border security and stop irregular migration. Due to the presence of
migration routes in the European direction, Turkey is one of the countries that
the EU considers most critical for stopping irregular migration. Under the
pressure created by the economic crisis and structural problems it has been
going through, the EU wants Turkey to act as a buffer zone between the
migrants and its territories (Senyuva & Ustiin, 2015, p. 3).

Therefore, accelerating the implementation of the readmission
agreement signed on December 16, 2013 between the EU and Turkey has
become a critical issue for the EU. At the same time, the EU, which wants
Turkey to take measures against irregular migration and the integration of
Syrian asylum seekers more quickly, has offered technical and financial
support to Turkey in order to do all of these. Thus, the EU aimed to stop the
irregular migrants who were determined to cross Turkey on the one hand, and
send those who came to the EU transiting through Turkey earlier than the

agreed schedule.

Readmission agreement negotiations and visa dialogue processes have
become a driving force for the restructuring of the border and migration
management in Turkey. The institutions that are working in this field in
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Turkey have started to carry out joint studies on the timely and proper
implementation of the agreement. Many important steps have been taken to
ensure that institutions related to border and immigration management are
restructured in accordance with international standards. Material and
technical support was obtained from the EU when these reforms were carried
out. However, so far, policies in Turkey towards irregular migration in
general and Syrians in particular, have been shaped around “temporariness”
(Erdogan, 2014, p. 72). Therefore, legal and institutional developments in
Turkey are not enough to consider Turkey as a safe country for readmissions.

Political, social and economic crises that may be experienced in
different countries in the future can also cause great migration waves. Persons
seeking asylum seekers in various parts of the world can seek alternative
routes to the Aegean and Balkan routes (Kingsley, 2016). In short, if
normalization in Syria and other conflict areas is delayed and hunger, poverty
and unemployment continue in many Asian and African countries, neither the
coastal security measures to be implemented in the Aegean Sea nor the
financial and technical assistance the EU will give to Turkey can stop
irregular migration to Europe. Therefore, it can be said that readmission
agreement with Turkey and the resolutions taken at the summit of November
29, 2015 and March 2016 suggest only temporary solutions to the

international protection crisis.

Although it has also been decided that a Syrian refugee would be taken
to the EU countries for every Syrian citizen to be returned to Turkey; this
would be difficult to implement in reality. It remains unclear as to the legal
context in which the Syrians are subject to resettlement after their refugee
status has been granted. In addition, even before the Deal, the member states
imposed some quotas for the settlement of the Syrians, but it could not have

been possible to fill these quotas. Approximately 900 refugees could be
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resettled in 2015 when 20.000 refugees were expected to be placed in various
member states (Kale, 2016). There are various reasons for this difference to
occur. For example, some member states require refugees to be from
vulnerable groups (women, elderly, chronic illiterate or unaccompanied
children), some other may require the refugees with qualifications of semi-
skilled or skilled workers. This makes the process difficult; and even if
conditions are met, placement could take several years. For these reasons,
while readmissions are based on accelerated procedure, resettlement will not

be as quick as readmission (Kale, 2016).

As it was shown in the chapter, EU law has very apparent criteria for
the designation of a safe third country. In addition to the EU law, European
Council on Refugees and Exiles (ECRE) has identified the criteria for the
“safe third country” as follows: Ratification and enforcement of the 1951
Geneva Convention, the CAT, the ICCPR) and the ICESCR and other human
rights treaties without any limitation; the existence of a fair, efficient and
accessible asylum procedure; the existence of an agreement between
countries on the readmission of the person and evaluation of the person’s
asylum request; desire and sufficiency in protecting people as long as they
remain refugees. In light of above-mentioned criteria together with the EU
law, Turkey is unlikely to be a “safe third country” because Syrians under
temporary protection cannot apply to refugee status, it has a geographical
limitation to grant refugee status, and many violations of refugee rights have

been documented throughout the years.

There is no provision in the agreement that would directly prevent
Turkey from sending readmitted persons to the source countries in which they
would be at risk. In other words, no step has been taken to remove the negative
consequences of the agreement, which would create a domino effect or chain
effect (Eksi, 2016, p. 111). The EU takes an extraordinary measure by signing
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a readmission agreement with Turkey in which the EU utilizes the agreement
as a securitization instrument. Based on the assumption that Turkey is a safe
third country, asylum seekers are being sent to Turkey, which could have

serious and irreparable consequences for those in need.
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CHAPTER 6

THE EU’S READMISSION AGREEMENT WITH PAKISTAN

6.1. Introduction

The Agreement between the European Community and Islamic
Republic of Pakistan on the Readmission of Persons Living without
Authorization lays down the reciprocal procedures for the returns of Pakistani
nationals, third-country nationals and stateless persons who have come from
or transited through Pakistan and residing without lawful authorization within
the territory of a member state of the European Union and vice versa
(Agreement between the European Community and the Islamic Republic of
Pakistan on the readmission of persons residing without authorisation, 2010).
In other words, the EU-Pakistan readmission agreement allows the
deportation of not just Pakistanis but also third-country nationals transiting
from this country to the EU.

Just as the EU-Turkey readmission agreement is actually targeting the
irregular migrants from countries like Syria and Iraq transited Turkey, the
EU-Pakistan readmission agreement is targeting not only the Pakistanis but
also the Afghans. Today there are 1.5 million refugees according to UNHCR
data, which continues to be declining with voluntary and forced repatriation
operations carried out by the UNHCR and Pakistani government (UNHCR,
2016). Human Rights Watch puts the figure somewhere above 2.5 million
with 1 million undocumented and 1,5 million documented Afghan refugees
(Human Rights Watch, 2017). Therefore, the geopolitical context of Pakistan
should not be forgotten when the treaty is being investigated. As the situation
in Afghanistan remains uncertain, Afghanistan, the Afghans, Pakistan and the
Pakistanis continue to be deeply influenced. As will be seen in this chapter,

Pakistan is not a country where people can be sent back without risking their
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lives, and sending them back to Pakistan can be considered as a de facto

violation of the principle of non-refoulement.

Above all, it is necessary to give brief information about the invasion
of Afghanistan and Afghan refugees as well as the asylum system in Pakistan.
Afghan refugees are Afghan citizens who have left their country due to wars
or persecutions. The Soviet Union invaded Afghanistan in 1979, which led to
the first wave of refugee flows from Afghanistan, to neighboring countries of
Pakistan and Iran. In 1981, there were 1.5 million Afghan refugees in
Pakistan. Those who escaped quickly organized a resistance movement
known as Mujahideen (holy warriors) to fight for Afghanistan in order to save
the country from Soviets “infidels” (Poppelwell, 2011). Cold War context
contributed the anti-Soviet efforts of Mujahideen in which Western countries
provided military and financial support. Pakistan, also, provided a regional
base to organize the resistance movement. Major conflicts have taken place
throughout the country, especially in urban areas. In 1986, about 5 million
Afghans were refugees in Pakistan and Iran. When the war between the
Soviets and ended in 1989, these refugees began to return to their homeland.
In April 1992, a major civil war began after the Mujahideen took control of

Kabul and other major cities. Afghans fled to neighboring countries again.

A total of 6 million Afghan refugees are hosted in Pakistan and Iran,
making Afghanistan the largest refugee-producing country in the world for
32 years. Afghans are now the second largest refugee group after the Syrian
refugees. According to UNHCR Global Trends Report of 2012, 95 percent of
Afghan refugees are living in Iran and Pakistan (BBC News, 2013).

Pakistan has been hosting more than one million refugees for 40 years.

It is reported that 1,5 million officially registered Afghan refugees live in

Pakistan as well as about 1 million unregistered refugees (Human Rights

Watch, 2017). However, there has been a recent influx of immigrants
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returning to Afghanistan due to security concerns and growing political
tensions between Pakistan and Afghanistan. Although being the second
largest host country after Turkey, Pakistan is not a contracting party to the
1951 Geneva Convention and its 1967 Protocol. It also does not have any
national legislation for the protection of refugees and has not established
procedures to determine the refugee status of persons seeking international
protection on their territory. Afghan refugees are assessed in accordance with
the provisions of the Foreigners Act of 1946. This act is from the pre-
independence time of Pakistan and it is the primary legislation governing the
entry of foreigners into Pakistan, their presence, and departure from the

country.

The Act has been amended by the Foreigners Ordinance in 2000,
which contains a series of revisions to strengthen government procedures on
aliens. Structured in seventeen sections, the amendment included a “the
definition of a foreigner, mechanism to determine nationality of foreigners,
penalties for certain offences relating to the Act, deportation of foreigners,
custody of foreigners during trial or deportation proceedings, creation of the
National Aliens Registration Authority (NARA), registration of foreigners
under the NARA, and the permission for foreigners to legally work after
registration” (Research Society of International Law, 2012, p. 37).

In the absence of a national refugee legal framework, UNHCR
conducts refugee status determination under its mandate and on behalf of the
Government of Pakistan in accordance with the 1993 Cooperation Agreement
between the Government of Pakistan and UNHCR (UNHCR, n.d.). Pakistan
generally accepts UNHCR decisions to grant refugee status and allows
asylum seekers and recognized refugees to stay in Pakistan until a permanent

settlement is reached.
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By February 2007, the Pakistani government completed the
identification of Afghan refugees living in Pakistan and issued the “Proof of
Registration (PoR)” cards, which provide temporary legal stay, free
movement, and exemption from the application of 1946 Foreigners Act.
Approximately 1.34 million Afghans have received PoR cards. These cards
are currently valid until the end of 2017. Only newborn children of PoR
cardholders may still be registered by Pakistan whereas new arrivals from
Afghanistan will be required to go through UNHCR refugee determination
procedure (UNHCR, n.d.).

6.2. Negotiation Process and Signing of the Readmission Agreement
between Pakistan and the EU

As mentioned in the previous chapters, the EU has become one of the

main destinations of immigration around the world. A necessary consequence

of this phenomenon was a significant increase in the number of irregular

migrants. The management of external borders has thus become an important

priority for the EU. In this context, readmission agreements have increasingly

emerged as the primary tools for combating irregular migration.

Millions of people have migrated to find better opportunities in the
more developed regions of the world. It is safe to say that Pakistan has always
been a source country of immigration to a certain extent. According to the
Ministry Of Overseas Pakistanis And Human Resource Development, there
are about 7.6 million Overseas Pakistanis working and living around the globe
(Ministry Of Overseas Pakistanis And Human Resource Development, 2014).
The main concentration of overseas Pakistanis is in the Middle East, Europe
and America. Moreover, the country’s economy has been heavily dependent
on foreign remittances. The existence of such communities in European
countries such as United Kingdom, France, Italy, and Greece since 1950,

therefore, had an impact on the relationship between the European countries
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and Pakistan (Ministry Of Overseas Pakistanis And Human Resource
Development, 2014). These relationships were based on mutual
understanding and balanced responsibility. However, especially after the
invasion of Afghanistan by the Soviet, Pakistan became not just a source
country of irregular migration but also a transit country for the Afghan
refugees. Against this background, Pakistan found itself in a critical position

in the EU’s management of irregular migration.

The necessity of signing a readmission agreement with Pakistan was
one of the measures proposed in the 1999 High Level Working Group Action
Plan on Afghanistan and this is stated in the European Commission proposal
for a Council Decision concerning the signing of the Agreement between the
European Community and Pakistan on readmission (European Commission,
2009). In this context, on 18 September 2000, the General Affairs Council
formally authorized the European Commission to conclude a readmission
agreement with Pakistan. The European Commission sent a draft agreement
text to the Pakistani government in April 2001. Following the summit of the
ministers held in Islamabad on 18" and 19" of February 2004, the
Cooperation Agreement on Partnership and Development between European
Communities and the Islamic Republic of Pakistan was signed (European
Commission, 2004). In April 2004, the first official negotiations for a
readmission agreement were held in Islamabad. Six official meetings were
held until the last one in Brussels on 17 September 2007 (European
Commission, 2009). Following a lengthy discussion and examination process
on both sides, the agreement was signed on 26 October 2009 subject to the

ratification by the respective parliaments (European Commission, 2009).

Nevertheless, during the negotiations in the EP, there was strong
opposition. For the first time since the Lisbon Treaty entered into force in

2009, the EP had the power to veto this and other readmission agreements.
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Member of the Group of the Progressive Alliance of Socialists and Democrats
(S&D) in the EP, Claude Moraes said, “the Lisbon powers mean MEPSs should
put human rights first and ensure that long-term agreements with third
countries stick” (Peter, 2010). The European Parliament Rapporteur So6gor
Csaba has admitted that there are human rights issues to come to the table
regarding the EU-Pakistan readmission agreement (Statewatch, 2010).
However, he put two arguments forward for the ratification of the treaty. First,
he claimed, although Pakistan did not sign the 1951 Geneva Convention,
there is an ongoing work for the establishment of a Ministry of Human Rights
which would enhance the human rights conditions in the country (Statewatch,
2010).

The second argument was about the risk that a strong cooperative
relationship with Pakistan could deteriorate if the agreement was not
accepted. These arguments have not been described as convincing by a
number of MEPs from S&D, ALDE and the Green Group (Statewatch, 2010).
They argued that Pakistan has not accepted basic international documents
aimed at strengthening the human rights regime in the country, which would
also make the establishment of the human rights ministry ineffective
(Statewatch, 2010). Although the European Commission claimed that the
readmission agreement with Pakistan “fully respect human rights and
fundamental freedoms”, Parliament member Sylvie Guillaume viewed the
agreement as “technically doubtful and politically dishonest” (Statewatch,
2010).

The UNHCR has also found the EU-Pakistan readmission agreement
alarming and stressed that the agreement was not enough to respect the
principle of non-refoulement (Peter, 2010). The agreement was supported by
the center-right European People’s Party (EPP), the largest block of the EP.
EPP Member Dutch Parliamentarian Wim van de Campbell said such EU-
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level agreements would be a “signal” to non-EU countries that they should

take the responsibility of their own citizens. (Peter, 2010).

Nevertheless, the majority of the EP were not convinced with these
criticisms and ratified the agreement. This approval demonstrates that the EP
follows the security considerations of the EC in concluding a readmission
agreement. Since readmission agreements are security or securitization
instruments, as this thesis argues, the majority in the EP agreed that the
agreement with Pakistan was important for the security of the member states.
Following the approval of the Parliament and the Council, the Agreement

entered into force on October 7, 2010.

Five years after the agreement entered into force, Pakistan announced
on November 6, 2015 that it had suspended the Readmission Agreement
because of its “blatant misuse” (AFP, 2015). Interior Minister Chaudhry Nisar
Ali Khan claimed that the EU countries were exploiting the agreement
without confirming the nationality of returnees with Pakistani authorities:
“Pakistanis travelling illegally to any Western country are to be deported after
proper verification but, most of the (Western) countries are deporting people
without verification by Pakistani authorities” (AFP, 2015). Khan said that
90,000 people were sent back to Pakistan only in a one-year period. “Another
dangerous trend has emerged for the last several months under which
Pakistanis traveling abroad without documents are deported on charges of
terrorism without verification whether or not they are actually Pakistanis”, he
said (AFP, 2015). The statements came after Pakistan’s refusal to accept 70
Pakistani nationals from a joint return flight coordinated by Frontex from
Greece on November 4, 2015 (Frontex, 2015).

After the suspension of the agreement and dissatisfaction of Pakistan,
the EU tried to solve the problem and restore the agreement. The EU officials
held long meetings with the Pakistani authorities in the winter of 2016.
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Finally, both parties at the Joint Readmission Committee (JRC) meeting in
March 2016 in Brussels agreed on the procedures for verification, deportation
and evidence sharing (Wasim, 2016). The European Union has assured
Pakistan on identifying the nationality of deportees. A mechanism established
by the Pakistan Ministry of Interior will be followed for the readmissions
(Wasim, 2016). Pakistani Interior Minister Chaudhry Nisar Ali Khan
endorsed and appreciated the EU’s acknowledgment of Pakistan’s
reservations in the execution of EU Readmission Agreement. Admiring the
EU’s struggle for the mutual understanding of Islamabad’s concerns, he said
that this would offer a good platform for Pakistan and the EU to work in

greater harmonization (Wasim, 2016).

6.3. Pakistan as a Safe Country for Readmissions

As | mentioned, the signing of a readmission agreement with Pakistan
was one of the proposals from the 1999 Action Plan on Afghanistan, as it
would also be seen in the beginning of the agreement. Therefore, it would not
be wrong to say that this agreement was basically made for the return of
Afghan citizens to Pakistan. Under the agreement, Pakistan must readmit its
own citizens as well as third-country nationals and stateless persons. It is
impossible to know that Afghan refugees returned to Pakistan will not be
extradited to Afghanistan because there is no explicit guarantee in the
agreement. The argument that Pakistan can send Afghan citizens to their
country is not at all groundless because of the current repatriation operations

carried out by the Pakistani government.

As of today, there are 1.5 million Afghan refugees in Pakistan
(UNHCR, 2016). Though Pakistan is hosting the second highest refugee
population in the world, it has ratified neither the 1951 Geneva Convention
nor the 1967 Protocol. The status of these refugees in Pakistan has been

regulated periodically within the framework of the trilateral agreement
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between UNHCR, Pakistan, and Afghanistan (Human Rights Watch, 2017).
The final agreement ended on December 31, 2015, and the Government of
Pakistan extended the agreement for six months at the beginning of 2016 and
later extended it for the second time until December 2016. The Government
of Afghanistan wanted an extension until the end of 2017 at the Tripartite
Commission meeting. Until the middle of September 2016, Pakistan
announced that the refugee status of Afghans would end, as of December 31,
2016; and after that date, the Afghans would be deported (Human Rights
Watch, 2017).

However, due to the pressures of the international organizations, the
authorities have extended this date to March 31, 2017. It is reported that the
federal cabinet in Pakistan approved the extension of the status of Afghan
refugees by the end of 2017 on November 23, 2016 (Hashim, 2017). On
February 24, 2017, Pakistani government officially announced that it
extended the status of Afghan refugees until December 31, 2017
(Government of Pakistan, Ministry of States & Frontier Regions, 2016).
Although the trilateral agreements include the principles of non-refoulement
and voluntary repatriation, every Afghan refugee is now required to keep a
refugee registration card, the absence of such documentation will result in
deportation as it was documented many times by HRW (Human Rights
Watch, 2017).

The UNHCR fulfills its functions primarily under the 1951
Convention and the 1967 Protocol. States are required to cooperate with
UNHCR to carry out their duties. Cooperation with UNHCR can be achieved
primarily under the 1951 Geneva Convention and the 1967 Protocol, and
since Pakistan is not a party to the 1951 Geneva Convention, UNHCR has
signed several agreements with the Pakistani government to protect the
refugees in the host country (Khan, 2016). The rationale behind these joint
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venture agreements is to extend the mandate of UNHCR and international
refugee law to refugees outside the scope of the traditional legislation.
Because Pakistan has signed few international agreements on human rights,

NGOs have said that Pakistan is far from being a safe country to readmission.

According to a Human Rights Watch report, there are mass forced
returns of Afghan refugees, which amount to the violation of non-refoulement
principle (Human Rights Watch, 2017). Only in the second half of 2016,
officials’ threats of deportation and police abuses forced back to Afghanistan
about 365.000 of 1.5 million registered Afghan refugees in the country.
Besides, it is mentioned that 200.000 of the estimated 1 million unregistered
Afghan population in addition to 1.5 million registered Afghan refugees in
the country are forced to leave the country (p. 1). This repatriation operation
has been recorded as the largest return act in recent history. Pakistani officials
say they want similar numbers to return to Afghanistan in 2017 (pp. 1-2). It
Is obvious that the coercion of Pakistan to return hundreds of thousands of
registered and unregistered Afghan refugees to Afghanistan is in violation of

the principle of non-refoulement.

The European Commission has taken no effective measures to ensure
that the rights of readmitted persons are respected and to ensure their safety.
The only provision in the agreement that can be put forward as a preventive
measure is the “non-affection clause” (Agreement between the European
Community and the Islamic Republic of Pakistan on the readmission of
persons residing without authorisation, 2010). Accordingly, the agreement
will remain in force in accordance with international agreements. However,
this expression is very ambiguous and vague. Moreover, an attached
declaration to the agreement states that the European Commission will
provide any kind of support for the signing of the 1951 Geneva Convention

by Pakistan.

109



However, Pakistan is not very willing to sign the 1951 Geneva
Convention. The situation of 1.5 million refugees registered in Pakistan
remains uncertain. These refugees are constantly being expelled, arrested or
consciously killed during anti-Taliban or anti-Pashtun uprisings (United
Nations Assistance Mission in Afghanistan, 2016). The situation of returned
Afghans is as uncertain as it would be in Pakistan. They are forcefully
returned to a war-torn country and the government of Afghanistan is not able
to provide even basic living conditions. Access to electricity, clean water, and
good quality food is quite difficult. A person who has forcefully returned to
Afghanistan from Pakistan says it all: “we are in our own country, but not

even dogs live like this” (Bezhan & Wesal, 2017).

In addition to Pakistan’s human rights abuses against Afghan
refugees, Pakistani authorities are constantly abusing Pakistani citizens’
economic, social and cultural rights as well. First of all, the government is
restricting international civil society and human rights organizations. In
October 2012, for example, all workers of an international charity
organization, “Save the Children”, are requested to leave the country after an
intelligence report linked one of the doctors with CIA (BBC News, 2015). In
2015, Pakistani announced a new policy that gave the Ministry of Interior
extensive authority over NGOs to review and scrutinize their resources and
connections. The ambiguous provisions in the policy undermine the ability of
NGOs to work independently without fear of closure and give the government
great discretion in disrupting human rights work (Amnesty International,
2017, p. 6). Secondly, Pakistani courts have been very reluctant to cite
international human rights law in their decisions that is because the Pakistani
constitution does not include all internationally recognized economic, social

and cultural rights (p. 7).
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Third, discrimination against marginalized communities continues to
constitute a problem. People are being discriminated both in legislative and
practical terms based on their gender, nationality, religion and sexual
orientation. For example, women’s testimony on courts are deemed as half of
that of a male witness (p. 8). Blasphemy laws in Pakistan mandates death
penalty which is an obvious violation of freedom of expression and religion.
Christians are being discriminated in workplaces, and experience hard times
in finding jobs (p. 8). Although transgender people are recognized as “third
sex” on their identity cards, it is still a crime to engage in consensual same-

sex relationships (pp. 8-9).

Fourth, people have trouble in reaching basic rights in Pakistan,
including right to work, right to social security and adequate standard of
living, right to health, right to education and right to culture. Workers from
Pashtun or Afghan backgrounds have been discriminated against by private
employers and subject to surveillance and harassment by the authorities,
making it harder for them to access or continue work. Large numbers of
people who work in the informal economy have no access to social security,
health benefits, or occupational safety. Only 3% of workers in Pakistan are
currently unionized. Businesses have increasingly resorted to hiring contract
workers, which allows them to dilute the power of trade unions and escape
paying pensions and employment benefits (pp. 9-11). Children living with
disabilities, often experience discrimination, are out of school in large
numbers and often do not have access to inclusive education. Few school
buildings are accessible to people living with disabilities. Of the schools that
do exist, many of them lack drinking water and toilets. In recent years, schools
have come under attack from armed groups (p. 14). Armed groups have
attacked and killed members of religious minorities, including Shias, Ahmadi
Muslims, Christians, Sikhs and Hindus. Sectarian leaders promote the hatred
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of religious minorities on television, including denouncing them as
“blasphemers” and “enemies of Pakistan”, language that has the potential to

incite violence (pp. 15-16).

Bomb attacks, tribal conflicts, persecution of Christian and Ahmadi
minorities, violence against women, the arrest of children even from the age
of seven, two years of imprisonment and whipping punishment against
homosexuality, is part of everyday life in Pakistan (MigreEurop, 2010, p. 2).
In addition, it should not be forgotten that the death penalty is still in force,
and just as Amnesty International has shown, discrimination and rights
violations against Afghans that are readmitted to Pakistan occur almost every
day (Waraich, 2016; Pakistan: Code of Criminal Procedure 1898, As
amended by Act Il of 1997, 2007, p. 78).

Women are far more in danger than men in Pakistan are. In a global
perceptions survey, the Thomson Reuters Foundation requested 213 gender
experts from five continents to identify the risk levels of countries by taking
into account six risk factors including health threats, sexual violence, non-
sexual violence, cultural or religious factors, access to resources and overall
crime rates. The assessment of experts showed that Pakistan is the third most
dangerous place in the world for women (The Express Tribune, 2011).
According to experts, the main reasons for this evaluation are acid attacks;
forced marriages in childhood; cultural, tribal and religious practices;
physical abuses and stoning punishments. Another fact revealed in the survey
is that more than 1.000 women and girls are victims of “honor killings” each
year and 90% of women are exposed to domestic violence (The Express
Tribune, 2011). In addition, “reforms to raise the legal age of marriage of
girls, from 16 years to 18 years, were blocked by the Council of Islamic
Ideology. The Council also blocked a law passed by the Sindh Assembly to
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prevent the forced conversion of non-Muslim women” (Amnesty
International, 2017, p. 8).

All this information makes it very clear that not just Afghan refugees,
but also Pakistanis are not safe in Pakistan. Afghan refugees can be arbitrarily
detained then sent to Afghanistan, and subjected to targeted killings from
ethnic and tribal conflicts there. UNHCR emphasizes that hundreds of
Afghans have been deported each month by Pakistan (UNHCR, 2016). For
this reason, the expulsion of Afghans to Pakistan under the EU-Pakistan
readmission agreement will create a “leap” effect and cause expulsion of
some deportees to Afghanistan after a while, leading to torture, inhuman and
degrading treatment, punishment and even death. This is completely contrary
to the international commitments of the EU.

During the debates regarding the agreement in May 2010, some MEPs
succeeded in publishing a declaration that non-refoulement principle and that
the rights of third country nationals would be respected among other things
such as “the respect of maximum detention periods of EU member states, the
possibility to encourage legal migration for Pakistani citizens, technical
assistance from the EU towards Pakistan as well as commitment to dialogue
with the aim of facilitating people-to-people exchanges” (Council of the
European Union, 2010). Even though these declarations has been added to
the agreement, they do not have any legal value and therefore will not create
the expected effect in both legal and practical terms. The applicability of these
declarations has only been left to the mercy of Pakistan. It will not go beyond

a symbolic declaration made to prevent criticism in the EP.

6.4. Conclusion
Pakistan is subject to the universally binding customary rules of law.
Therefore, they cannot force anyone to return to a place that they would face
a risk of persecution, torture or cannot forcefully return to a life-threatening
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place. This is a right derived from international law that protects the rights of
all individuals. Pakistan is oppressing not only unregistered Afghans but also
hundreds of thousands of registered Afghan refugees to make them return to
Afghanistan, which is an obvious violation of the international legal
obligations. As of early 2007, Pakistan did not register new Afghan refugees,
although there has been no meaningful change in human rights conditions in

Afghanistan.

Since the UNHCR in Pakistan did not have the sufficient ability to
register and process hundreds of thousands of Afghan asylum seekers, only a
limited number of Afghans could demand protection from the UNHCR and
leave the rest as under the protection of Pakistan’s national protection
legislation. Most of the undocumented Afghans have been under pressure
together with the registered Afghan refugees. Taking all of the above factors
into account, we can conclude that Pakistan is not only a dangerous country
for third-country nationals, but also for its own citizens. For this reason, the
readmission agreement with Pakistan is nothing more than a securitization
instrument that the EU is trying to send unwanted people, regardless of

returnees’ future safety and prospects.
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CHAPTER 7

CONCLUSION

Known as a human rights advocate in foreign policy, the EU faces a
dilemma on migration and asylum matters, between its security and the ideals
it intends to represent in foreign policy. The EU countries, on the one hand,
led the way in creation of a global refugee regime with their role in
preparation of the 1951 Geneva Convention; on the other hand, they are
substantially damaging the system they have created, with the securitization
instruments they have been using in order to combat irregular migration. In
fact, the perception that immigration and asylum issues are a security problem
are its own creation. The perception that the large immigration trends to the
EU posed a threat to national security brought restrictive and preventive
policies on migration that carried the struggle beyond its borders. This is
called externalization of EU immigration policy. This externalization policy
IS very controversial because it aims to create a buffer zone around the borders
of the EU. In this context, readmission agreements can be said to be one of
the main means of externalization policies in the EU. These agreements put
up a wall far beyond the EU borders, and these walls are not made of bricks

but are made of words.

In a narrow sense, readmission agreements oblige the parties to accept
only their own citizens. In fact, even in the absence of readmission
agreements, states have the obligation to accept their own nationals according
to international law. Therefore, readmission agreements, which provide for
the readmission of only their own citizens, do not create a new obligation and
but rather confirm an obligation derived from international law (Eksi, 2016,

p. 77). However, the EU utilizes these agreements in order to combat irregular
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migration, which is seen as a security threat by the EU, by extending their

provisions to third country nationals and stateless persons.

Although it is stressed that readmission agreements are designed to
prevent irregular migration and to save lives by combating human trafficking
and human smuggling; these agreements are in fact more broadly enforced.
Once an asylum request is rejected, the asylum seeker then will be treated as
an irregular migrant and consequently fall within the scope of readmission
agreements. That is to say, readmission agreements include readmission of
irregular migrants as well as the readmission of rejected asylum seekers.
Yilmaz points out that the EU has closed its borders, which is already difficult
to reach, to asylum seekers by concluding readmission agreements without
securing the rights of refugees (Yilmaz, 2014, p. 2). He adds that tight border
management policies implemented by the EU have caused the lives of the
people who want to reach to the member states (p. 2). Readmission
agreements provide grounds for the refusal of asylum claims from countries
considered to be safe countries by an accelerated procedure. In fact, the
existence of a readmission agreement with a country encourages the member
states to deny asylum applications even without an evaluation on the basis
that the country in which the applicant come or transited through is safe (Eksi,
2016, p. 27). It is obvious that this practice is contrary to the minimum

standards that should be recognized for asylum seekers.

It is also worth mentioning that the scope of the agreement might be
de facto extended to the countries that are not parties to the agreement. If a
stateless or third-country citizen transits through Turkey to an EU member
state and then to Denmark, which is not a party to the readmission agreement,
Denmark may deport the person from its own country and send the person to
the member state he or she came from. The member state in question, then,

may send this person to Turkey based on the readmission agreement with
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Turkey. Thus, the readmission agreement can be de facto extended to a

country which is not a party to the agreement, creating a domino effect.

As mentioned before, there are two different approaches in the
literature regarding the readmission agreement. While the first focuses on the
neutrality of the agreements, the latter focuses on the risks created for refugee
rights. | also tried to show in the thesis that readmission agreements are
securitization instruments by focusing on the risks they pose to human rights.
To illustrate this, the thesis has looked into the Turkish and Pakistani
examples through which | showed Turkey and Pakistan did not comply with
the criteria laid down in the EU law and refugee rights relating to
readmissions in international law and that the EU did not pay any attention to
the protection of refugee rights stemming from international law. As seen in
these cases, the right to seek and enjoy asylum and the principle of non-
refoulement in international law is greatly affected by the readmission

agreements of the EU.

Although some say that readmission agreements are nothing more
than a legal framework; those agreements are clearly leading to human rights
violations and only consider the EU’s security. This means that if some or all
of the asylum seekers, refugees or economic migrants sent back through the
readmission agreements suffer a loss of their rights, tortured, losing their
lives, then the EU is equally responsible because of their security-oriented

immigration policies.

The readmission agreements made with both the source and transit
countries like Turkey and Pakistan are worrying practices. If Turkey and
Pakistan are considered as a bridge for irregular migrants from the Middle
East, North Africa, and Central Asia to Europe, it is likely that the irregular
migrants sent back often consist of people who need to be protected because
of these countries’ proximity to conflict zones. As shown in this thesis, EU
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countries, Turkey and Pakistan do not readmit migrants in accordance with
international refugee law and are constantly violating refugee rights. The EU
seems to have forgotten the criteria set out in its legislation on the designation
of safe countries. As seen in the case of Turkey, asylum seekers from outside
Europe can be granted the refugee status but will not be allowed to stay in the
country due the geographical limitation on the 1951 Geneva Convention.
Moreover, many irregular migrants in the country face human rights

violations in detention centers, and face the risk of refoulement.

In the case of Pakistan, the situation is much worse. Pakistan is not
party to the 1951 Geneva Convention, and it has not signed many
international human rights treaties. Human rights violations in Pakistan have
been documented much more clearly. It is clear that the Pakistani authorities
have forcibly sent Afghans with refugee status to Afghanistan and forced
many undocumented migrants to leave. It is therefore obvious that Pakistan
Is not a safe country for readmission. As a result, when we consider the
theoretical framework provided by the Sociological Approach to
Securitization, we can say that the readmission agreements are securitization
instruments because it gives the impression that the issue agreements deal is
security problem and that even laws and human rights can be violated to solve
this security problem.

Weaver sees the European integration process as a representation of
the fear of the return to the balance of power system in which the European
countries were devastated because of the world wars (Waver, 1996). The
immigration policy developed in the EU is undecided in the way it treats this
fear. On the one hand, the Europeanization of the immigration policies
indirectly raises nationalist, racist and xenophobic reactions against
immigrants. Immigrants and asylum seekers are primarily depicted on

adverse conditions. They are presented as an acute problem that challenges
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social and political stability and the effective functioning of the internal
market (Huysmans, 2000, p. 766). In doing so, the EU is fostering the idea
that immigrants do not belong to European communities and that they are a
serious burden for European societies and should therefore be kept away. This
Is a policy that confirms nationalist and xenophobic positions and undermines
the multifaceted attempts to institutionalize Europe, which will provide

comprehensive political, economic and social rights to migrants.

On the other hand, the EU is launching a campaign against the revival
of nationalism, racism and xenophobia-based reactions. Moreover, European
integration is essentially a multicultural project that supports the integration
of different nations in social, economic and political spheres. The
securitization of immigration has not only led to a restrictive immigration
policy that weakens multiculturalism in the EU; it also contributed to the
apparent emergence of multiculturalism in discussions on European

integration (p. 766).

According to the Sociological Approach to Securitization, the
instruments of securitization are restructuring the concept of public action for
the issues identified as threats. They also describe a specific threat image and
what to do about it (Balzacq, 2008). In this context, the policy instruments do
not represent a purely technical solution to a public problem. A narrow focus
on the operational aspect of securitization instruments would ignore political
and symbolic elements of the instruments. Symbolic qualities placed in policy
instruments that communicate “what the securitizing actor is thinking and
what its collective perception of problems is” (Peters & van Nispen, 1998, p.
3). In other words, focusing on the political and symbolic aspects of
securitization instruments will help to understand how “the intention of policy
could be translated into operational activities” (De Bruijn & Hufen, 1998, p.
12).
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As the thesis has shown with the agreements with Turkey and
Pakistan, the EU identifies irregular migration as a specific threat image in
these agreements. To combat this threat, these agreements take extraordinary
and even illegal measures and legitimize these measures through these
agreements. The EU sees irregular migrants as a threat and sends them to so-
called safe third countries where they cannot enjoy asylum as defined in 1951
Geneva Convention and can be subject to arbitrary detention, torture and
repatriation without properly assessing their applications. These violations
also show that in theory, readmission agreements may become a means by
which the member states can escape their responsibilities towards refugees.
Therefore, one can conclude that existing EURAs are, by nature, not
compatible with the right to seek asylum and non-refoulement principle and
are securitization instruments. They are legitimate to the extent that they
protect the refugee rights. However, the existent EURAS simply prioritize

security concerns rather than human rights.
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APPENDICES
A. AGREEMENT BETWEEN THE EUROPEAN UNION AND

THE REPUBLIC OF TURKEY ON THE READMISSION OF
PERSONS RESIDING WITHOUT AUTHORISATION

7.52014

‘Official Journal of the Furopean Union L 134/3

AGREEMENT

between the European Union and the Republic of Turkey on the readmission of persons residing
without authorisation

THE HEGH CONTRACTING PARTIES,

THE EUROFEAN UNION, hereinafrer referred o as ‘the Union,

and

THE REPUBLIC OF TURKEY, hereinafeer referred ro as Turkey',

DETERMIMNED to serengthen their co-operasion in order to combar illegal immigration more effectively,

DESIRING ro establish, by means of chiz Agresmen: and on the basis of reciprociry, effective and swift procecures for the
idencification and safe and orderly resurn of personz who do noc or whe no longer, fulfil the conditons for enery to,
presence in, or residence on the remiories UF!:[urk?f or one of the Member Stares of the Union, and wo facilitace the
transic of such persans in a spirit of co-operation,

EMPHASISING thar thiz Apreement rhall be without prejudice to che rights, oblipations and responsibilities of the Union,
itz Member States and Turkey arizing from international law and, in pardcular, from the European Convention of
4 Movember 1950 for che Protection of Human Rights and Fundameneal Freedoms and the Convention of 28 July 1951
on the Starus of Refugess,

EMPHASISING that thiz Agreemen: chall be \-\-:ithmtg!jud.i-:e to the rightz and procedural guarantees for persons who
are subject t0 reeurn procedures in or who apply for asylum in a Member Seate as laid down in the respeceive legal
instrumenes of che Union,

EMPHASISING that thiz Agreement chall be without prejudice to che providion of the Apreement of 12 Seprember 1963
establizhing an Association berwesn the European Economic Community and Turkey, ies addisional proeocols, the rele-
vant Assocdaton Councl decisions as well as relevane case-law of che Coure of Justice of the Furopean Union,

EMPHASISING that the person: holding a long verm residence permit granted under the terms of Council Directive
2003/109EC concerning the starus of third-country nadonals who are long-term residenes enjoy 2 reinforced proteceion
apainzt expulzion under Ardcle 12 of thae Directive,

EMPHASISING that this A t iz based on the principles of joine responsibility, rolidaricy, and an equal parenershi
t0 manage che migrazory flows between Turkey and the Union and that in thiz coneext the Union iz ready to make avail-
able financial rezources in order 0 suppare Turkey in e implementation,

CONSIDERING thae the provisions of thiz Apresment, which falls within the scope of Tide V of Part Three of the Treary
on the Funcdoning of the European Union, do moe apply to che United K.l.nrsd;ln and lreland, unlesz chey ‘ope-in’ in
accordance with che Protocol on the position of the United Kinpdom and | d in Respect of the Area of Freedom,
Security and Jusdce Annexed to the Treary on Furopean Union and che Tresty on the Funcdoning of the Furopean

SCLTHY
Union,

CONSIDERING thae the provisions of this Apreement, which falls within the scope of Tide V of Part Three of the Treaey
on the Funcrioning of the European Union, do not apply to the Kingdom of Denmark, in accordance with che Prowocol

on the positon of Denmark Anneved to the Treary on Furopean Union and the Treary on the Funcrioning of the
European Urnion,

HAVE AGREFD AS FOLLOWS:

Artidle 1
Definitions

For the purpose of this Agreement:
(a) “Contracting Pardes” thall mean Turkey and the Uniomn:
{b) “Macional of Turkey’ shall mean any person who holds the nasionality of Turkey in accordance with its legislation;
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{c) Mational of a Member State’ shall mean any person whao helds the narionality of a Member Seare of the Uniomn;
{d) Member State” thall mean amy Member State of the Union, with the exception of the Kingdom of Denmark:

(g1 Third-coumtry national’ shall mean any person who holds a nadonality other than that of Turkey or one of the
Member Stares:

(i “Stateless person’ shall mean any person who does not hold a navionality of any country;

(g} “Residence permit’ shall mean a permie of any type issued by Turkey or one of the Member Stares entirling a person
t0 reside an i3 terricory. Thiz shall noe include rzrnpmr}'gmnis:im t0 remain on itz territory in conneceion with
the processing of an asylum application or an application for a residence permit;

(k) “Visz' shall mean an authorisacion isswed or a decision tzken h'Tule’m of the Member Swmwes which is
mquhedﬁha\iwwmﬂyin,nrnans}tdwumiﬁmnku}'fﬁss nor include airpore eransie viss,

{il ‘Requesting Seare’ shall mean che Seare (Turkey or one of the Member Stares) submirting a readmission applicarion
purzuant t0 Ardcle $ or a gansit application pursuant to Article 15 of chis Agreemenc:

(it Requested Stare’ zhall mean the Seate (Turkey or one of the Member Stater) to which a readmizzion application
pursuant to Article & or a wansit application pursuant wo Ardcle 15 of this Agreemene & addressed;

(k) “Competent Authority’ shall mean any narional aushoriry of Turkey or one of the Member Seares entrusred with the
implemenzadon of j'us Agreemen: & desipnaced in che implementing protocol in zccordance with point (z) of
Arricle 20i1) ehereof

i} “Person residing withour authorisation’ shall mean amy persen who, in accordance with the relevane procedures
ezxablizhed national lepiclation, does not or no | , fulfil the conditions in force for enwry to, presence in,
or residence on, the territory of Turkey or of one of the Member Seaze;

(m) Tranzit' zhall mean che paszape of a third counery nasional or a matelesz person through the wrritory of the
Requesred Seare while eravelling from che Requesding Stare ro the country of destinarion;

{n) ‘Readmission’ chall mean the sransfer by the Requesting Seare and admission by the Requesred Stare of persons
{nztionalz of the Requested Seaze, chird counday nationals or saseless persoms) who have been found illegally
entering, being presen: in or residing in the Requesting Seare, in accordance with the provisions of this Agreement:

(o) “Border crossing point’ shall mean any point designared for the purpose of crossing their respective borders by the
Member Stares or Turkey,

(p) “Dorder region’ of the Requesting Seace chall mean an area within its terrivory extending inwards up ro 20 kilometres
from the external border of che Requescng State, whether or not the border iz o the Requesing State
and the Requested Stare as well ac the sea pors including customs zomes and imeernavional airpors of the
Requesting Seace.

Artide 2
Scope

1. The provizions of this Agreement shall z who do not or who no , fulfil the conditions for

mu‘}'w.pﬁuﬂmiﬂ.urﬂjdﬂx!mdﬁewrﬂd[.u:h)'utmo{dleMzmhu'Saﬁ the Union.

2. The application of the present Apreemen:, including Paragraph | of thiz article, shall be without prejudice to the
i.rmrumnﬁpznummad. m nEt.irJe 18. F P

3. The presene 4 shall not apply to third counsry nationals or sareless persons as referred o Ardicles 4
and & who have left the semritory of the Requesed Sease more chan five years before the mumiug Stat€’s competent
authorities has gained knowledge of such unless the conditions required for cheir readmission o the Requested
State as sipulared by Articles 4 and 6 can be estzblizhed by mean: of documents enumeraced in Annex 3.
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SECTRON I
READMISSION OBLIGATIONS BY TURKEY
Artide 3
Readmission of own nationals

1. Turkey shall readmit, upon zpplication by 2 Member Seare and without furcher formaliies to be undertaken by that
Member Seace ocher than those provided for in thiz agreemene, all mnhodnuotnrwhnmlmgerﬁdﬁl:he
conditions in force under the law of thar Member State or under the of the Union for emry to, presence in, or res-
dence on, the territory of the requestng Member Seare provided that in accordance with Areicle 9, ic i emabliched that
they are nadonals of Turkey.

2 Turkey shall also readmir

—muwumunwddﬂdmnfthepﬂ!mmnnnede ph]n{thls.t\mdgregardlgsofthwplamnfbuﬂa
or their narionaliy, unless chey have an inde 3 in the State or i the sai
mdepmd.annghm{mndmmshddbydﬁm{wrparmtwhohzs]ega] cuzody of the |:I:|.|.I.dn|:| concerned:

— spouses, holding another nationalivy, of the persons mentioned in Paragraph 1 of this Arricle, E:Uw.dzd they have the
right t0 enter and seay or receive d ghtmmwandmymdwmm}o{mrk!{“uﬂm: 513 an independ-
ene right of residence in the Tequesting Member Stzte or unless it & demonstrared by Turkey that according ro ies
national lepislation the marriage in quesdon iz noc lepally

3. Turkey shall also readmit persons who in accordance with the Turkish legislation have been deprived of, or who
have renounced, the nadionaliey of Turkey since encering che rerritory of a Member Sexee, unless mi‘pem:lus have at
least been promised nsruralizacion by chat Member Stace.

4. Aker Turkey ven a positive ro the readmission application or, where a e, afeer expiry of the
time Limies laid Emdgﬂutl] I:F.:]}Immpﬁﬂlt omndarﬂmofﬁrhey chall, EP"’PWN o[ :b:rp' of the
E:rsclnmbe readmitned, within dhree working days, issue the travel document réquired for the return of the perzon to
rea.dmmednﬂapmndnfvalldmyu{ﬂmmﬂu:hs In case there i no consular office of Turkey in 2 Member Stare
ur:[Tu&!;hﬂWLmthnd:mwﬂmﬁm;Hfueddﬁmdmmmn the reply wdtereaélmsmapplmm
shall be considered as the pecessary wravel for the resdmission of the person concerned.

5. M for legal or facnual reasons, the ummd:mbennsfaﬁdmd:mdﬁepmudnfuhdwm‘the
travel document thar was inirially issued, ;:30 r consular office of Turkey shall, within thres workin

a new wravel dxunmtwnd:apuwd.o{vzhdn)- of the rame duration. mcaseﬁmumm::ularumcedg'[u:
Member State or if Turkey has not, within three working daye, issued che wavel document, the reply wo the rﬁ.dmls:m
applicarion shall be considered as the necessary eravel document for the readmission of the person concerned.

Artide 4
Readmission of third-country nationals and stateless persons

1. Turkey shall readmit, upon zpplication by 2 Member Seare and without furcher formaliies to be undertaken by that
Member State other than those provided for m chis Agresment, all third-counery nat.lclua]sm'sram]mpm’sm&swﬁodu
mqm’wﬁmnnlm)gerﬁdﬁl&wcnndmmfﬂrtehamn pummmnrmﬂmcemthemmo{ﬂ)e
requesting Member State provided that in accordance with Mude 10 it iz eseablished thae such persons:

(@ hold, at the time of submission of the readmission application, a valid visa fsued by Turkey entering the werrirory of
a Member Seace direcely from the terrivory of Turkey: or

{b) hold a residence permit izsued by Turkey: or

(g Megalog and directly envered the rermirory of the Member Stares after having sayed on, or ansived throuph, the rerri-
tory of Turkey.
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2 The readmission obligasion in Paragraph 1 of this Article shall not apply i

{a) the third counery national or seareless person has only been in airside transit via an invernasional airpore of Turkey,
or

{b) the requesting Member Seate har izsued to che third country national or statelers person a visa which was used by
the person for the entry on the requesting Member Stare’s rerritory or residence permir before or after entering irs
terricory unless thac person iz in poszession of 3 visa or residence permic issued by Turkey, which haz a longer
period of validiy: or

{c) the third country nzdonal or staselesz person enjoyr a viza free accesz to the territory of the requesdng Member
State.

3. Afer Turkey has given a positive to the readmission application or, where appropriate, after expiry of the
time limies laid i.?llﬁr:idepcllln:zj, ﬁ%uﬂmh authorities, EEI]:ECM}', shall w}dai.npilree warking dgsF:lri)s:suE the
person whase readmission has been accepeed with the ‘emergency travel document for aliens’ required for hiz or her
rerurn with a period of validity of ar lease chree months. In case there is no consular office of Turkey in a Member Stare
or if Turkey has not, within three waorking days, zwed the wavel document, i shall be deemed ro accepe the use of the
EU standard travel documene for expulsion purposes (7).

4. If for legal or facrual ressons, the person concerned cannot be wansfemed within the period of validicy of the
' travel document for aliens’ thar was initially issued, the Turkish authorities shall within ﬂamewmﬁzgﬂa_ﬁ
mvzli.dity of the ‘emergency travel documen: for aliens’ or, where neceszary, issue 2 new ‘emerpency travel docu-
mentfnralimfwi&)dlemperindufvahdjry.MLasedJmEmcuEduuﬁcenfTurke}'MaM Seare or if
Turkey has not, within chree working days, issued the eravel document, ir shall be deemed to accepe the we of the FU

SECTION I
READMIZSION OBLIGATIONS BY THE UMIOM
Artide 5
Readmission of own nationals

1. A Member Seare rhall readmit, upon zpplication by Turkey and withour further formalicies to be undereaken by
Turkey other than those provided for in this agreemens, all persons who do not, or who no . fulfil the conditions
in force for enwry o, presence i, or residence on, the terrirory of Turkey provided thar in accordance with Arvicle 9 it is
establizhed that chey are nadonals of chat Member Stace.

2 A Member Seare shall also readmir

— minor unmarried children of the persons mentioned in P, ph 1 of this Aricle, ez of their place of birth
or their nationality, unless they have an independene right of residence in Turkey or if the said independene right of
residence iz held by the ocher parent who has legal cumody of the children concerned:

— spouses, holding another nationality, of the persons mentioned i Paragraph 1 of this Arricle, ided they have the
right to enter and stay or receive the right to encer and say in the cerrivory of che mums Stare unless
they have an indepencent right of residence in Turkey or unlezs it &= demonserazed by the requested Member Stars
thar according ro its national lepiclation the marriage in question is not legally recognised.

3. A Member State chall also resdmit person: who in accordance with ies lepizladon have been deprived of, or who
have renounced, the nationaliry of a Member Seare since emering the wemitary of Turkey, unles 3 persons have ar
leazt been promized naturalizacion by Turkey.

il Iw: with the form set ot in EU Council recommendarion of 30 Movember 1994,

71 T
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4. Afer che requested Member Seare has given a positive reply w0 the readmission application or, where rizee,
after expiry of the dme limies laid down in Article 11(2), the compesent diplomatic mission or consular of that
Member Stare shall, imespeceive of the will of the to be readmitted, within chree working days, izsue the eravel
document required for the return of che mge itted with a period of validity of three monthz. In caze there
iz no diplomatic miszsion or consular e of 2 Member Stace in Turkey or if the requesed Member State hac not,
within three working days, issued the travel document, the reply to the readmission application shall be considered as
the neceszary travel document for the readmizzion of the person concerned.

5. M, for legal or facnual reasons, the person concerned cannot be wansferred within the period of validiey of the
travel docurnent thar was initially issued, the comy diplomaric mission or consular office of char Member Seare
shall, within three nwﬁugda}!,ismanw:m‘ﬁ document with a period of validity of the same duradion. In case
there iz no diplomaric mizion or consular office of 2 Member State in'F:kzy or if che requeseed Member State has not,
within three working days, issued the travel document, the reply to the readmission application shall be considered as
the necezzary travel document for the readmizsion of the person concerned.

Artide &
Readmission of third-country nationals and stateless persons

1. A Member Seare chall readmit, upon application by Turkey and withour further formalities o be undersaken by
Turkey other than those provided for in thic Agresment, all thini—cnumry nationals or seareless persons who do not, or
who no longer, fulfil the conditions i force for entry o, in, or residence on, the temitory of Turkey provided
that in accordance with Areicls 10 iz is mhhs}wd&mm

{a bold, at the dme of submiszion of the readmizsion application, a valid viza fzeed by the requested Member Stare
entering the rermirory of Turkey directly from che semitory of the requesesd Member Stare; or

{b) hold a residence permit issued by the requesred Member Seare; or

4] Megalulrﬂuf{;::cjg enzered the wermicory of Turkey afeer having stayed on, or wransited through, the wemritory of the
rEfu eare.

2. The readmizzion oblipation in Paragraph 1 of thiz Article zhall not apply if:

(@ the mmgnaﬂmal or stateless person has only been in airside trancit via an Incemational Afrport of the
rEdu Member Sears; or

{b) Turkey has irzued to the third country nadonal or stzeeless person a vima which was used by the perzon for the emery
on the Turkizh territory or residence permiz before or after encering itz terricory unless thac iz in pozsession
Dfavisanrmid.emepm‘mir,issuadhy&mmqusmd!&mhm’&am,ﬂﬁd&hasalmgﬂpmh}ﬂ ar

{c) the third counery nasional or starelesz person enjoys a viza free access to che emitory of Turkey.

3. The readmission obligation in Paragraph 1 of this Arvicle is for the Member Stare thar issued a visa or residence
permit. If two or more Member Stares & a visa or res permit, the readmission obligation in Paragraph 1 is for
the Member State that izsued the documene with a longer period of validiey or, if one or several of them have already
expired, ehe document thar is sl valid. i all of the docurnents have already expired, the readmiszion obligation m Para-
%?phlisfclrthe!.-!lzmbm'Sranetharismed:bedommtwi&n}nmusrmmupir}'daﬂ.[{nnmd:?;unmucm
presented, the readmizsion obligation in Paragraph 1 i for the Member Seace of las exit.

4. Afer che Member Stare has given a positive reply to the readmision applicasion ar, where a priate, after
expiry of the dme limiss Laid down in Arade 11(2), the Member Stae’s auchoriciss, if necessary, shall within three
working days, issue the perzon whose readmission has been accepred the travel document required for hiz or her return
with a period of validiey of ar lease three months. In case there is no diplomatic mission or consular office of the
Member State in Turkey or if the Member State has not, within chree working days, issued the wravel documenc, it shall
be deemed to accepe the use of the EL standard wravel documene for expulson purposes ().

[ ibid
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5. M, for legal or facrual reasons, the person concerned cannot be wansferred within the period of validiey of the
travel documene that was inicially issued, the Member Stare’s authorities shall within chree working dayz exend the
validiey of the ravel document or, where y, issue a new travel document with the same period of validiey. In
case :.E{ere iz no diplomatic miszion or :umcz of the Member Seace in Turkey or if che Member Seate has not,
within chree working days, sued the eravel documene, i chall be desmed to accept the use of the EU standard eravel

document for expulsion purpeses (7).

SECTION I
READMISSION FROCEDURE
Artide 7
Principles

1. The Member Seares and Turkey shall make every effort to return a person referred o in Arricles 4 and & directdy to
the country of origin. For thiz ze, the modalides of the applicasion of this ph chall be determined in accord-
ance with point | o[.ﬁrd.d!]?]].Theprm'Esim:o{:his'ngﬂLrhsha]lumz ly to caser in which the accelerased
procedure is applicable in accordance with Paragraph 4 of this Arvicle.

2 Subject vo Paragraph 3 of this Arvicle, any wransfer of a on o be readmisred on the basis of one of the obli
tions coneained m ATt BJlro&shall ra]uhe}ldlemhnﬂszimp‘!:}a readmission application to omnpereurau&lmhg;
of the Requesed Stace.

3. W the persan to be readmitted & in possession of 2 valid travel document or identiey card and, in the caze of third
country nationals or seareless persons, a valid visa used by e n for the purpose of enery on the termitory of the

StanzWarﬂﬂaﬂpﬁm&ddﬂkmumﬂdfm,t%ﬁao{nﬂapﬂsms}ﬂﬂ:zkep]acewi.gmrd)e
Requesting Seare having to submit a readmission application or writen nocificarion referred wo in Amicle 12(1) ro the
competent zuthoricy of the Requesced State.

The previous Subparagraph shall noe prejudice the right of the relevant authorities v verify ar the border the idensiry of
the readmiceed persons.

4. Without prejudice to Para 3 of thiz Ardicle, if 2 clnhz:bemz?vﬂtmd.ed the Requesting Seae in
the border reglﬁ:lu'lz&er having gg;d-ljl.legall}' and direcdy from the ts'rin:lr}'P the Reqm]gwd. Sﬁ:& the Requesd
State may submit a readmission application within three working days following this person’s apprehension (accelera
procedure).

Artide 8
Content of the readmission application

1. Tothe exrent possible, the resdmizsion applicarion is v contain the following information:

{a) the parriculars of the person ro be readmireed jog. piven names, surnames, date of birth, and — where possible —
place of birth, and the last place of residence) and, where applicable, che particulars of minor unmarried children
and|or rpouses,

{b) in case of own nationals, indication of the means with which proof or prima face evidence of nationality will be
provided 23 set oue by Annexes 1 and 2 respecrively;

{c) in case of third counery natonals and starsless persons, indicarion of the means with which proof or prima face
evidence of the condidons for che readmiszion of third-country nationals and stateless persons az provided for by
Ammexes 3 and 4 respecrively;

{d) phorograph of the person ro be readmired.

[ ibid
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2 To che exent possible, the readmission application shall also contain che following information:

{a) a staremnent mdicaring char the person to be mransferred may need help or care, provided the person concerned has
explicitly conzented 0 che sratemenc:

{b) any other prowecrion, securiey measure or information concerning the health of the person, which may be neces
irl.luli‘teind.ividua]mmw'cam ' =

3. Wichous prejudice ro Ardcle "[3: any readmizsion application shall be in writing and shall uze 2 common form
astached az Annex 5 o chis

4. A readmission application may be submirted by any means of communicarion incleding electronic ones e facs-
miles, e-mails esc.

5. Withour prejudice to Article 11(2), a reply to the readmizzion application will be given in writing.

Artide 9
Evidence regarding nationaliry

1. P'mofu}'natmnahq pursuant to Artiche (1) and Article 5(1) can be particularly fumished dwough the documenes
Iiseed in Annex 1 to this Agresmene. If such documents are presented, the Member States or Turkey respectively shall for
the purpose of chis Agresment, recognise the narionaliry. Proof of nationality cannoe be furnished dhrough fale docu-

ments.

2 Prima evidence of nadonality pursuane co Article 3(1) and Article 5(1) zhall be pardicularly furnished through
thedutumrf:hsmdmAnMEwﬂ;lsAgmEmeft}mrpmudquahdthaseqnmd.[chhdmumm
prﬁmwdtheMzmbﬂ'SuﬁandTurh}‘shzﬂdwnfnr&mpm seafdusr\greﬂ'n!n:.:benam.a]uywbezmhhsh!ﬂ.
unless following an investigadon and wichin the time limies laid down in Arsicle 11, the Requested Stare demonserares
otherwize. Prima fade evidence of narionality cannot be furniched dhrowugh falze documents.

3. Hnone of the documenes listed in Annexes 1 or 2 can be preseneed, d}ecnmpemn lomatic and consular repre-
sentations of the Requemed Stae concerned chall, up-m a requesz included in the Ession zpfhr.am by the

Seare, make arrangements ro inwrview on e be readmired without undue delay, within seven
nw‘l.:in;:?a}'s from the uesting day, in order v mahgnh:s or her nationaliey. In case there are no diplomaric or
consular r!pmmrauunsr:}&m Requered Seace in the Requeming State, the former shall make che necessary arrange-
mems in order w0 interview the person w0 be readmitred withour undue delay, ar the latese within seven working days
from the requesting day. The procedure for such mterviews may be established in the implementing Protocols provided
for in Ardcle 7_0'3&1.:! Agresmens.

Artide 10

Evidence regarding third-country nationals and srareless persons

1. Proof of the conditions for the readmission of third-coumry nasionals and seateless persons laid down in
Amicle 41} and Ardcle 6(1) shall be pardcularly furnished by means of the evidence lired in Annex 3 wo this Agree-
ment. Proof of che condicions for che readmiszion cannoe be furnizhed through falre documents.

2 Prima fade evidence of the condidons for the maﬂmlssmn of third-country nationals and stateless persons laid
down in Areicle 4{1) and Article h(llshaﬂbepmmd.au'lg :hrmgh:hemaa.u: of evidence lizted in Annex 4 to
thiz Agresment; it cannot be furnizhed 5. Where such prima foriz evidence is presented, the
Member States and Turkey shall deem the ions to be established, unless following an investigation and within the
time limits laid down in Ardicle 11, the Requested State demonstrates ocherwize.

3. The unlawhulness of entry, presence or residence shall be exabliched by means of the travel documents of the
persan concerned in nhdldmnemsaryvuaam}m’rsldmtepﬂnmﬁm’dmmwn of the Requesting Seare are
mizsing. A Writen starement by the Requesting State chas che person concerned has been found not having the neceszary
travel documents, visa or rujdlnce permit shall |tkewise provide prima facie evidence of the unlawful enery, presence or
residence.
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Article 11
Time limits

1. The a&pﬁmﬁon for readmission mus be submited ro the competent authority of the Requested Stare within a
i six months afrer the Requesting Seare’s comy t authority has painéd knowledge thar a dhird-counery
national or 2 maselesz person who does not or who no longer, fulfil the itionz in force for emry, presence or

residence.

i the dhird country national or he seaceless person encered the terrirory of the Requesting Seare before the day on which
Aricles 4 and & become applicable pursuant to Ardcle 24(3), the time limic menconed in the previow sencence beginz
to run on the day on which Arricles 4 and 6 become applicable.

Where there are or facmual obstacles ro the application being submited in time, the dme limit chall, upon reques
by the Requesting , be extended bur only unEIPSJE obezacles Ex\e ceamed to exize.

2 A readmizsion applicasion must be replied co in writing:

— within five working days if the application has been made under the accelerared procedure (Ardcle 7(4)):

— withour undue delay, and in any evene within a maximum of 25 l:almdm'ﬂa_ﬁ in all ocher cases, excepr for cases for
which the inirial détention period in the narional legislarion of the Requesting Stame & less, in which case the later

iod shall apply. Where are legal or faceual obstacles to the application being replied to in time, the time

imir may, upon request and giving reasons, be exrended up o 60 calendar days, excepe if che maximum detention
period in the nadional lepizladon D%Ih& Requesting Stare i:kipm than, or equal w0, 60 dayz.

This &ime limit begins to run with the dare of receipt of the readmizsion request. If there was no reply within this rime

limit, the transfer shall be deemed to have been agreed to.

Reply to a readmizsion application may be submited by any mean: of communicadion including electronic ones eg.
facsimiles, e-mails ewc.

3. akera has been given ar, where appropriare, afrer expiry of the time limits laid down in Paragraph 2 of
thiz Article, the person concerned chall be eranzferred within three months. On reques: of the Requesdng Seare, this time
limit may be excended by the time taken to deal with legal or practcal obztacles.

4. Reasons shall be given in writing for the refusal of a readmission requess.

Artide 12
‘Transfer modalities and modes of transportation
1. Withour prejudice ro Areicle 7(3), before remsrning a person, the comperent auchorities of the Requesing Stars
chall motify in writing ¢ leas 48 hours in advance the compesent auchoricies of the Requemed Stare regarding the
transfer date, the point of enwry, posible escores and other mformation relevant ro the wansker.

2. Transporwation may take place by air, land or zea. Return by air shall not be restriceed to the use of the nadonal
carriers of Turkey or the Member Stares and may take place by wiing scheduled or chareer flighes In the event of
escoreed returns, such escores shall noe be resriceed w0 authorised persons of the Requesting Stawe, provided dhar dhey
are authorized perzons by Turkey or any Member State.

Article 13
Readmission in error
The Requesding State rhall ke back any person readmiceed by the Requested Seate if ic i established, within a period of

three months afer the wransfer of che person concemned, that the requirements laid down in Arecles 3 eo & of this
Agresment are not met.
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In such cases, and with the excepdion of all transpore coss of the person in quesdon which shall be bome by the
Requesting Seate as referred to in the previous Paragraph, the procedural provisions of chis Agreement shall apply
mutatis mutandis and all availsble information relating ro the acrual identity and nationality of the person o be taken
back shall be provided.

SECTION IV
TRAMNSIT OPERATIONS
Aricle 14
Transit principles

1. The Member Stater and Turkey should restrice che tranzic of third-counery nationalz or stateless persons to cases
where such persons cannoe be resurned co the Swate of dexination direcdly.

2. Turkey zhall allow the transic of chird-country nationals or stateless persons if a Member State o requests, and a
Member State chall authorice the eransit of chird<ountry nationals or seateless persons i Turkey so requeses, if the
onward journey in possible other Stares of transie and the readmission by the Stawe of destinarion is assured.

3. Tranzic can be refused by Turkey or 2 Member St
(@ if the third-country national or the seaceless runs the real rizk of being subjecced to torture or to inhuman or
deoradi

tTEGRmEnt OF shmene or the death penalty or of persecurion use of his race, religion, natdonality,
memberzhip of a par:i:E::IciaJ group or politcal conviction m the Seate of descination or another Seate of wransiy
or

(B} if the thi national or the stateless person chall be subject to criminal sanctions in the Requested Seare or
in anocher Seate of transiz: or

{c) on grounds of public health, domestic security, public order or other national incereses of the Requested Sware.

4. Turkey or 3 Member Stace may revoke any suthorisadon issued i circumstances referred o in Parsgraph 3 of this

Article subzequendy arize or come to light which stand in the way of the tranzit operadon, or if the onward journey

through possible States of wransit or che readmizsion by the State of destination is no longer assured In this case, the
Requesting Seace chall cake back the chird-country national or che stareless person, ac neceszary and without delay.

Artide 15
Transit procedure

1. An application for wanst operations must be submirred to the compersnt authoriey of the ested Stare in

Wit mffsm:nntzinﬁefoﬂuwe:;whnmﬂnn: i Reqs

{a) type of eransit (by air, sea or land), possible ocher Staces of transic and intended final destination;

(b) the pardculars of the person concemed fep. given name, twrname, maiden name, other names usedby which
known or aliases, date of birth, sex and — w] paossible — place of birth, nationality, language, tvpe and number
of travel documnent);

{c) envisaped poine of entry, time of transher and wse of escores:

{d) a declararion thar in the view of the Requesting Stare the conditions pursuant to Arvicle 14(2) are met, and char no
reazon: for a refusal pursuan: co Aricle 14(3) are known of.

A common form ro be used for gansi applications is aached as Annex & to this Agresment

A eransit application may be submireed by any means of communication including electronic ones ep. facsimiles, e-mails
Bte.
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2 The Requested Seare shall, within five working days afeer receipe of the application and in writing, inform the
Requesting State of the admission, confirming the poine of entry and the envizaged dme of admizzion, or inform i of
the admission refsal and of the reasons for such refusal If there was no reply within five working days the transie shall
be deemed co have been agreed to.

Rerg' 0 a eransit application may be submitted by any mean: of communicadon including eleceronic ones e.g. facs-
mi

. e-mails esc.

3. If the tansit operation takes place by air, the perzon to be readmiceed and pozsible ezcortz shall be exempeed from
having to obtain an zirpore eransit visa.

4 The compesent authorities of the Requested Seare shall, subjecr o murnual consulearions, assise in the eransic opera-
tions, in pardcelar through the surveillance of the persons in question and the provizion of zuitable amenities for that
purpaze.

SECTION vV
COSTS
Artide 16
Transport and transit costs
Widmm- jud.ice to Article 23 and withour prejudice o the nght u}'the auchorities to recover the cozes
readmiszion from the person to be readmiceed inch :E:pm'mreﬁu'redwm&md.e.-[zn
a.m:l 52 clrﬂnrdpamﬂ all wra costs mcurred in conmection wich readmizion and tranzic operations pursuant to
this Agreement ac far as the border crossing point of the Requesed Stams for < under Secrions [ and 11 of the
.-'Lgreamurm'asEarasd:ebwdsnfd:eS:mn(Enzlﬂm:auuuformqmﬁ T Section IV of the Apreemens shall
be horne by the Requesing Stams.
SECTION VI
DATA PROTECTION AMD HOM-ARFECTION CLAUSE
Artide 17
Data Protection

The communication of personal dara shall only take place # such communication & necessary for the implementation of
thiz Agreemen: by the compesen: authorities of T waMm:hﬂ'Sma&mﬁum}be The proceszing and treat-
ment of personal data in a particular case chall be tubject to the domestic laws of Turkey and, where the controller it a
competent authority of a Member Seare, to the provisions of Direcrive 93/46/EC and of the navional legislarion of that
Member State adopted pursuane to thiz Direcrive. Additionally the following principles zhall apply:

(2) personal data must be processed fairdy and lawhully;

{b) personal dara muse be collecred for the specified, explice and purposs of implementing this Apresment
and noc furdher proceszed by the communicating authority nor ythereczi.\'ing authority in 2 way incompasible
with thae purpose:

(c) personal dasa muse be adequate, relevant and noe excessive in relation to the purpase for which they are colleceed
andor further processed; in pardcular, personal data communicated may concern only the following:

— iculars of the person o be transferred fep. piven names, surnames, any previouws names, other names
usef'h-;?whj:h knowm or aliases, sex, civil status, date and place of birth, current and any previous nationalicy),

— panspore, identity card or driving licence (number, period of validiey, dase of Bzee, izuing authority, place of

58,
— stop-overs and irineraries,

— other informarion needed to identify the person o be tansferred or to examine che readmission requirements
puruans to thiz Agreement;
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{d) personal data must be acourare and, where neceszary, kepe up to dar;

(el nal data must be kepe in a form which permiss identificarion of data subjeces for no longer than is necessary
Em the purpoce for which the dara were collected or for which they are furcher proceszed;

{#fi both the communicating authority and the receiving authoriey shall take every reasonable step w0 ensure as
priace the receificadion, Emrenrb]uda.ugafpﬂ'm:a]dauuhmdaepmmnngdmnarmnphwn&::hepm
zions of chis Arcicle, in parsicular because those daca are noc adequare, relevans, accurase, or they are excessive in
relation to the purpose of processing. This ncludes the novificasion of any recrification, amsurenrb]udﬂngrothe
ocher Parey;

(g} upon request, the receiving awthoriry shall inform the communicating authority of the use of the commumicared
data and of the results obeained chere from:

(h) personal dara may only be communicared o the competent authorities. Further communicarion to other bodies
requires the prior consent of the communicating suthoriey;

(i} the communicating and the receiving authorities are under an obligation m make a writren record of the communi-
carion and receipe of personal daa.

Article 18
Mon-affection clause

1. This zgreement shall be withoue prejudice to d‘tenghs abligarions and responsibilides of the Union, irs Member
States and Turkey arising from international Lew mcluding from internarional conventions ro which they are parey, in
particular:

— the Convention of 28 July 1951 on the Seans of Refupees as amended by the Protocol of 31 January 1967 on the
Status of

— the Furopean Convention of 4 November 1350 for the Prosection of Human Rights and Fundamental Freedoms,
— the internasional conventons desermining the State responzible for examining applications for asylum lodged,

— the Convention of 10 December 1984 againse Tormre and other Creel Inhuman or Degrading Treatment or
Punizhment,

— where applicable, the European Convention of 13 December 1935 on Eseablichment,
— internarionz] conventions on extradition and transie,
— mulsilaceral imemnational conventions and agreementz on the readmizzion of foreipn nationals.

2 ﬂtepumtngreenmtﬁa]lﬁdl rezpect the ri and obligations, including of thoze who are or have besn

Iegalh residing and ‘workin, :I:Lené:'nm of one ﬁbe Pzruu.ga];mwdedh d?%pmmm of the Agreement of
eprm:]m' 1963 establishing an Amocistion beeween the Furopean Economic Communiry and Turkey, its additional

Eum . the relevane Associztion Council decisionz a: well 2z the relevant case-law of il.eCom': ]ust.i:!uf:he
pean Union.

3. The applicasion of the present Apreement zhall be without prejudice co the riphtz and procedural puarantess of

persons being subjece of rensrn procedures as laid down by E‘irecme M008[115[EC of the Furopean Parliament and of
:be Caumﬂmldnf 1e Deczmherkztlﬂ'ﬂ a;;gcrl‘:dg}m :Laudards a.n.d. rocedures in ri!!dmmm for recuning illegally
staying -counery nasionals (') in access w0 informasion, temporary
suspension of the enforcement of a rerurn ﬂmﬂnusandmswlegal

4. The applicacion of the prezent t shall be without prejudice to the rights and procedural guarantees for
ons for asylum as ouncil Direcrive 2003/9/EC laying down minimum standards for the

ﬁ ;15\12-[["]:(].‘:'E seakers {7} and hﬁﬁva 1005(85[EC m:mmurmjm sE:andalds on procedures in \dm&bﬂ'm

for znd.nnhdr.lwmgh:eﬁ.ngeemms-:]acndmpamcdarMreg@:d.m:beng&umrmummthe\dm:bﬂ'm

pending the examination of the applicarion

[} O] L 348, 24.12.2008, p. 95.
% O] L31,6.2300%,p. 15,
[} ©Oj L3286, 13.12.2005,p.13
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cation of the pressnt Agreement shall be withour prejudice eo the rights and procedural guarantees for
persr.lns :ﬁl a long term rezidence permit granted under the erms of Council Directive 2003/10%/EC concerning
the searus u}'tlun:l-cmmtr}' nationals wheo are long-term residents

6. The applicadion of the presemt Agreement shall be without prejudice o the riphts and procedural guarantees for
persons gﬁ.ﬂt?:d rezidence m:lé> the rerms of the Council Duecu'\repg;! 3|86[EC onJ:['LQe right wPFa.lru.I.\ reunsficacion.

7. Nothing in this Agresment shall prevent the return of a person under other formal or informal amrangemenes.

SECTION WII

IMPLEMENTATION ANLD AFPLICATION

Artide 19
Joint readmission committes
1. The Cont Pardes shall provide each other with mutual assiseance in the application and interpre;don of
thhlslcﬂg:-?ﬁm Te mﬂ, d:leyr;iill et up a joint readmizsion commiteee (hereinafrer referred ro as ‘the commires)
W I.T)

(@ to monitar the applicarion of this Agreement,
{b) to decide on implementing arrangements necessary for the uniform applicadon of this Agreemens:

{¢) o have regular exchanges of informasion on the implemensing Prococols drawn up by individual Member Seares 2nd
Turkey pursuant o Ardicle 20:

{d) to recommend amendmenes wo this Agreement and ies Annexes.

2. The decitions of the commitee zhall be binding on the Contracting Parties following any neceszary intemal pro-
cedures required by the law of the Contracting Parries.

3. The committee thall be compozed by representatives of Turkey and the Union: che Union shall be represenced
the Commiszion, assisted by u'pa:F;mfc\ombK{mlbsS taces. i b

4. The commirres shall meet where necessary ar the requese of one of the Coneractng Parties.

5. The commictee shall establizh itz rules of procedures.

Artide 20
Implementing Protocols

1. On request of a Member State or Turkey, Turkey and a Member Seare shall draw up an implementing Protocol
which chall, inter alia, cover rules on:

(2 designation of the compesen: autharitiez, border crozring points and exchange of comact poines:

{b) conditions for escoreed returns, inchding the eransie of chird-country nationals and stateless persons under escore;
{c) means and documents additonal ro those listed i dhe Annexes 1 eo 4 to this agreemen;

(d) the modalicies for readmizzion under the acceleraced procedure:

(el the procedure for imerviews.

2. The implementing Protocols referred o in Paragraph 1 of this Arvicle shall encer into force only afrer the readmis-
sion commiteee, referred o in Andcle 19, has been noti
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3. Turkey agrees to apply any provision of an implementing Proeocol drawn up with one Member Seare also in ies
relzionz with any other Member Seace upon request of the lateer and subject to the praceical fearibility of its application
to Turkey.

Member States agree to apply any provizion of an implementing Protocol drawn up berween Ti and any other
Member State also in cheir relations with Turkey upon request of the Lamer and subjece to the pracrical feasibility of its
applicarion w0 those Member States.
Artide 21
Relation to bilareral readmission agreements or arrangements of Member States

Wichour prejudice o Ardcle 24(3), che provisions of thiz A shall wake precedence over the provisions of any
legally binding insrument on the readmizsion of persons reziding withour authorization which have been or may, under
Arricle 20, b2 concluded berween individual Member States and Turkey, m 5o far as che provisions of che larrer are
incompatible with those of this Agreement.

SECTION VI

HMAI FROVISIONS

Article 22
Territorial application
1. Subject to 2 of this Aricle, this Agreemene shall apply to the terricory in which the Treacy on the Euro-
pean Union is appljl:ahe,as defined in Ardicle 52 of chat Tm;:{man;mmde 335 of the Treary on the Funcrioning of

the European Union, and to the temritory of the Republic of Ti

2 This Agreemene shall nor apply o the werritary of the Kingdom of Denmark.

Arride 23
‘Technical assistance

Boch pardes apres co implement chis Agreement based on the principles of joint responsibilicy, solidarity, and an equal
parenership to manage the miprarory flows berween Turkey and the Union.

In thiz conext, the Union iz commited to making available financial resources in order wo support Turkﬁ the imple-
mentation of thiz A t in accordance with che asached joine declaracion on rechnical assistance. In doing o, atten-
:hnﬂﬂbedmvﬂ%ﬂzmimimﬁmuﬂapad@' uilding. Such support iz to be provided in the concext of
the exizring and future priorities joindy agresd by the Union and Tu?EEf.

Aride 24

Eniry into force, duration and termination

1. Thiz Agresmene shall be rasified or approved by che Coneraceng Paries in accordance with cheir respective
procedures.

2. Subject to Paragraph 3 of thiz Amicle, thiv Agreement rhall enter into force on the firse day of the second month
following the dare on which the Coneracting Pardes notify each other thar the procedures referred to in the firse Para-
graph of thiz Article have been completed.
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3. The obligations see out in Arvicles 4 and 6 of this Agreement shall only become applicable three years after the
date referred to in Pané:zph 1 of thiz Arcle. L:m that d'ue&}'ealgﬂ'iod. they shall only be applicable to sateless
persons and nationals from third-counwies with which Turkey has conchuded bilaseral treaties or arrangements on read-
mizsion. [huring that three-year period, existing bilzteral readmission apreementz berween individual Member Seares and
Turkey shall continue to apply in their relevant paris.

4. This Agreemens is concluded for an unlimited period.

5. Each Contracting Parey may denounce chis A by officially notifying the other Contracting Party. This
Agreemene shall cease to apply six months after the date of such nodficarion.

Article 25
Annexes

Annexez 1 o & shall form an integral pare of thiz Agreement.

Daone ar Ankara on the sixteenth day of December in the vear ewo thousand and chireeen in duplicase in the Bulparian,
Czech, Danish, Durch, English, Fstonian, Finmnish, French, German, Gresk, Hungarian, kalian, larvian, Lithuanian,
Malteze, Polish, Porruguese, Romanian, Slovak, Slovenian, Spanish, Swedish and Turkish languages, each texe being
equally authentic.
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3a Feporsiickns cza3

Por la Unidn Furopea

Za Evropskou unii

For Den Europzicke Union
Fir die Furopische Uinion
Furoopa Liidu nimel

T v Evpamniig Eveon
For the Furopean Union
Pour I'Union européenne
Per ['Unione europea
Eiropas Savienibas varda -
Furopos Sajungos vardu
Az Furépai Uni6 részérél
Ghall-Unjoni Ewropea
Voor de Furopese Unie

W imieniu Unii Europejskiej
Pela UniSo Europeia
Pentru Unfunea Furopeand
Za Eurdipsku dniu

Za Evropsko unijo
Euroopan unionin puolesta
Far Furopeicka unionen

Avrupa Birlifi Adina

3a Penybneka Typuin

Por la Repuiblica de Turquia
Za Tureckou republiku

For Republiklken Tyrkies
Fir die Republik Tairkei
Tiirgi Vabariigi nimel

lNa ) Anpoxperia me Toumkar

For the Republic of Turkey

Pour la républinue de Turquie

Per la Repubhblica di Turchia
Turcijas Republikas varda —
Turkijos Respublikes vardu

A Tardk Kbzrarsardy rézzerd]

Ghar Turkija

Voor de Republiek Turkije
W imieniu Republiki Turcji
Pela Repuiblica da Turquia
Penerus Republica Turcia

Za Tureckii republiku

7a Republiko Turtijo
Turkin taravallan puolesta
Far Republiken Terkier
Tiirkive Cumbhuriyed Adina

A7
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ANNEX T

Commen kst of documents the presentation of which is considered a5 proof of mtionalicy
{Arsidles 31, 5(1) and %(1))

Where the Requesred Seare is either one of the Member Stares or Turkey-

— passpores of any kind,

— lgiszez-paser ismued by the Requested Seare,

— identity cards of any kind {including temporary and provisional ones),

— milieary service books and miliary ideneity cards,

— seaman’s regisiration books and skippers service cards,

— citizenship certificates and other official documnents thatr mention or clearly indicate citizenzhip.

Where the Requesred Seare is Turkey:

— confirmation of identity as a result of a search carred our in the Visa Information Syseem [7),

— in the case of Member Stater noe using the Viza Information Syzeem, positive idendficasion eseabliched from viza
application records of thase Member States.

(") Begulation (EC) Mo 747/2008 of the Furopean Parliament and of the Council of % fuly 2008 concerning the Vima Information
System (VIZ) and the exchange of data berween Member States on chare-stay visas VIS Repulation) (Of L 218, 13.8.2008, p. 60).

ANNEX 2
Commeon list of d the p ion of which &= idered as prima facs evidence of natonalicy
{Ardices 31), 5(1) and %(2))

— photocopies of any of the documents [isted in Annex 1 o thiz Agreement,

— driving licenzes or photocopies thereof,

— birth certificates or photocopies thereof,

— company identiry cards or phorocopies thereof,

— written account of statements by wimeszes,

— wrirten account of staternents made by the person concerned and language spoken by him or hes, including by
means of an official rest result,

— any thr document which may ]?élp to eszablish the nationaliry of the person concerned, induding documenes with

pictures bsued by the authorities i replacement of the passpore

— documents listed in Annex 1 whoze validity has expired,
— accurate information provided by official authorities and confirmed by the other Parey.
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ANNEX 3
Common list of documents which are mlfl{ﬂeclapm-nfufdu conditions for the readmission of third
country natomls and stareless persons
(Articles 41}, 6{1) and 10{1])

— visa and|or residence permit issued by the Requested Stars,

— emry/departure seamps or rimilar endorsement in the travel document including in a falzified eravel document of the
person concerned or other evidence of enery/departure (2. phosographic),

— documents, cerificares and bills of any kind feg. hoel b.Ll.ls. pomtment cards for docrorsjdentises, enry cards for
public|privace inctitutions, car remal apreemenes, credic a.n:rlecu'pd etc) which clearly show d:lz:nz'le person
concermed sayed on the werrirory of the Requested Stare,

— mamed dickees and|or passenger lists of air, erain, coach or boat passages which show the presence and the itinerary
of the perzon concemsd an Elﬂ & cerrivory of the Requeseed Stare,

— information showing ehar the person concerned has used the services of a courier or wravel agency,

— official written accouns of statemenss made, in pardcular, by border authority staff and other witneszes who can
restify to the person concerned crossing the bordes,

— official writen account of 2 statement by the person concerned in judicial or administrative proceedings.

ANNEX 4
Common list of documents which are considered as prima facic evidence of the conditions for the rezdmicgion
of third country nationals and stateless persons
{Arecles 41}, 6(1) and 102))
— description issued by the relevant authoricies of the Requesing Stare, of place and circumseances under which the
person concerned has been imtercepred after envering the terrivory of char Stare,

— information relazed to the identcy andjor stay of a persan which has been provided by an Intermacional orpanization
{e.g. UNHCR),

— reporez/confirmasion of information by family memberz, ravelling companions etc.,

— written account of starement by che person concerned.
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ANNEX 5

[Emblem of the Repubbc of Turkey]

B e

(Designation of requesting authorty)

TREFEMENCET ... s ar e

To

“Designaton of requested autharity)
O ACCELERATED PROCEDURE (Articke T(3))
O INTERVIEW REQUEST {Article 3{3)}
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READMISSION AFPLICATION
pursuant to Article 8 of the Agreement of ... betwesn
the European Union and the Republic of Turkey

on the readmission of persens residing without authorisation

&  FERSOMNAL DETAILS
Full name {underline surname):

-

2. Maiden name: Photograph

3. Date and place of birth:

4. Sex and physical description {height. colour of eyes, distinguishing marks etz )

5. Also known as (earlier names, other names usedby which known or aliases):
8. Nafionality and language:
7. Civil stans: O married O single O divarced O widowed

If mamied: name of spouse

Mames and age of childran (if any)

8 Last address in the requested State;

B PERSOMAL DETAILS OF SPOLSE (IF APPROPRIATE)
1. Full name (undeding surname)

4. Sex and physical description (height, olorof eyes, disiuishing marks elc):
. Also knowe em estir names, ofer ramee usediy whioh knaun or alssea):

6. Nationality and language:
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o

PERSONAL DETAILS OF CHILDREM (IF APPROPRIATE)
Full name (underdine surname):

2. Date and place of birth:

Sex and physical description (height, colour of eyes, distinguishing marks etc.

E

Mationality and language:

0. SPECIAL CIRCUMSTANCES RELATING TO THE TRANSFEREE
1. Siate of heatth
(e.g. possible reference to speclal medical care; Latin name of contagious disease)

2. Indication of particularly dangerous person
{e.0. suspected of serious offence; aggressive behaviour):

E.  MEANS OF EVIDENCE ATTACHED

I
e
ety cardMay T (date and place of msue)
T ssangauthorty) (exiydate)

T e
e

" (Other offical document No)  (dateandplace of ssue)

. (.e:plry l.:la.h..-.}” o

F. OBSERVATIONS

(Signature) (Sealistamp)
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ANNEX 6

[Emblem of the Repubbc of Turkey]

B e

" Designation of requesting authorty)

TREFEMENCET ... s ar e

To

(Designation af requested autharity)
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TRANSIT APPLICATION

pursuant to Article 15 of the Agreement of . - between

the European Union and the Republic of Turkey
on the readmission of persons residing without authorisation

A PERSONAL DETAILS
1. Full name (underline surmame):

2 Maidenvame: Photograph
3 Dateandpeceotbih

4, Sex and physical description (height, colour of eyes, distinguishing marks etc.):

5. Also known as (earlier names, other names usediby which known or aliases):

6. Nationality and language:

7. Type and number of travel document:

B TRANSIT OPERATION
1. Type of ransit
O by air O by land O bysea

2. State of final destination

4. Proposed border crossing point, date, time of transfer and possible escorts

5.  Admission guaranteed in any other transit State and in the State of final destination (Article 14

paragraph 2}
O yes O noe

B, Knowledge of any reason for a refusal of fransit (Article 14 paragraph 3)
O yes O mo
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C. OBSERVATIONS

[S‘gnamm} !Sawstamp:l
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Jaint Declaration on the cooperation in the area of visa policy

ﬂm[nmmmﬁgﬁmﬁmﬂfnmdmﬂ'mpmmm&wmu{|mpohqmdrdamdm with a view w0 furdher

ple to people coneaces, starang with ensuring the efficient applicarion of the judgment of the Courr of
tﬁﬂ Union izzued on 19 February 2009 in case no C-128/06 Mehmee Soyzal, Ibrahim Savadi v
C—m'mau‘-f and u:her relevan: udgermms on Turkish Service providers’ nghs based on the Addirional Froocol
of 23 November 1970 armem:{ the Agreement establishing an Association berween the Furopean Economic Com-
municy and Turkey.

Jeine Dieclaration an Artide 7[1)

The Parties tharmnrdarwﬂmnmmmEvm}dfnnwrmmapersnnréﬁmdmmmnda4a.uﬂd:dm!ctl r
the country of origin’, the Requesting State, while submining a readmission application to the Requested Stare, d ar
the rame tme submit a readmizzion application also to the counery of origin. The Requesced Seace zhall reply wichin the
time limies mentioned i Aricle 11{2). The Requesting Sease informs the Requested Seare if a postive reply ‘to the read-
mizsion application has been received from the counwry of origin in the meantime. In case whers the coun

of the person in quesdon could noe be decermined and a readmiszion ﬁmmddmbew{umm?m
the coumtry of ongin, the reasons of this siruarion should be sared in the mission application which will be
submitced to the Requesed Suawe.

Joimt Dheclaration: om technical assictance

Turkey and the Union apree co incenify their cooperadon ro meet the common chall of managing migrasion flows
and to tackle ir migrarion in pardcular. By doing so, Turkey and the l..‘l:um\nm%'lE a&m.r Commliement to
international burden sharing, solidaricy, joint responsibiliy and commen understanding.

This cooperation will take into accoune raphical realities and build on Turkey's effors as 2 negodiating candidare
COUMETY. [twlll also eake ineo accouns cﬁ Decision 2008157 [EC of 18 February 2008 on :be‘gnm:p]!: priorities
and in the Accession Panuarﬂnpwda:hekepuh of Turkey and the 2008

DFTurbq'Em'dleAﬂopununfdJeELmqus in which Turkey accepes and is prepared vo implement the full FU aoquis m
thiz area upon acceszion to the Union.

In this contex, the Union & commirred to making available reinforced financial assistance in order ro suppore Turkey in
the implemenzacion of chiz Agreemenc.

In doing s0, aention will be paid in particular to instirution and capaciry building ro enhance Turkey's aury ta
preven: frregular migranes from encering, sta)w%mdmmgmmm} as well a1 ies Teception capacisy for

cepeed imregular migranss. This could be achieved through, amongst ochers, purchase ufbutd.ermzd.lznceeq‘upm
establishment of reception centres and border police seruorures, and suppore to raining aceivities, n full respece of the
current rules governing FU external aszizstance.

In order to zupport condnued full and effectve i Emtaﬂnu of thiz Agreement, EU financial assiztance, including 2
SCHOr Suppore mme in the area of in antandnuglaﬂnuwlllbedevdped mg
modalites to be defined rogecher with che Turkizh au&muu and, beyond 2013, within and in accordance with t.he
next EU financial perspectives.
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Jaint Declmation concerning. Dhenmark

The Contractin, Pamu:akenmdmtdusAgrmmdmmappljmdmmnnqnfd:engdﬂmn{Dmmm‘Ln.ol
t0 nasionals ngdom of Denmark. In such circumstances ir ic approprize thar Turkey and Denmark conclude a
readmiszion agreement in the same terms az chiz Apreement.

Joint Declaration conoeming Todand and Mormay

The Cmmctmg Parties take note of the close reladonchip berween the Union and Iceland and Norway, particularly by
dﬁmﬂnﬂnr of 18 May 1999 concerning the association of these countries with the impl emamaﬂotr;.:rph

cadon and ene of the Schengen acguiz. In such circumstances it iz appropriate char Turkey concludes a

sion agmerrmnwlﬂa lceland and Norway in the same werms as this Agreement

The Coneracting Parres take noce of che cloze relationzhip beeween the Union and Switzerland, paricularly by virme of
the Agresment conceming the asociztion of Swi with the implementarion, application and developmene of the
Schengen acquiz, which entered imco force on 1 March 2008. In such circumstances it iz appropriate that Turkey
conchudes a readmission agreement with Swirzerland in the same verms as this Agreement.

Joint Decksrtion cancerning the Princiality of Liecktenzicin

The Cnmrm:ing Parties take nowe of the close relati.mshjp berween the Union and the Principaliry of Liechrenseein, pard-
cularly by virue of the Agreemen: ing the aszociation of the Principality of Lischrenseein with che implementa-
tmapplxatmnandd.emlupcrmo{the acquiz, which eneered into force on 19 December 2011 In such
circumstances it is app\mpnare that Turkey concludes a readmizsion agreement with the Principality of Liechrenseein m
the rame rerms az chis Apreemen:.
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B. AGREEMENT BETWEEN THE EUROPEAN COMMUNITY
AND THE ISLAMIC REPUBLIC OF PAKISTAN ON THE
READMISSION OF PERSONS RESIDING WITHOUT
AUTHORISATION

L 287/52 =] Official Journal of the European Union 4.11.2010

AGREEMENT
between the European Community and the Islamic Republic of Pakistan on the readmission of persons
residing without asthorisation

THE HIGH CONTRACTING FPARTIES,

THE EUROPEAN COMMUNITY,

hereinafrer referred o 2z ‘the Commmuniny,

and

THE IZLAMIC REFUELIC OF PAKIZTAN,

hereinafter referred to as Takistan',

hereinafter alzo referred to individually az *2 Farty’ and collectively az ‘the Parties,

DESIRING to smrengthen their cooperation to combat illegzl immigration effectively,

DESIRING to establizh, by means of thiz Agreement and on the basiz of reciprocity, rapid and effective procedures for the
identification and afe and orderly renim of perzans who do not. ar no longer, fulfil the conditionz for entry inba, presence
in, or residence on the termritories of Pakiztan or one of the Member Sates of Furapean Union, and to fadbitate the trancit of
zuch persons in a spirit of cooperation,

EMPHASISING that thiz Agreement chall be without prejudice to the rightz, obligations and resporzibilities of the Member
States of the Furopean Union and Fakistan under international Law,

COMNSIDERING thar the provizsions of Tide IV of the Treaty esmblishing the Furopean Commumity, and all actz adopted on
the basiz of that Title. do not apply to the Kingdom of Denmark,

HAVE AGREED AZ FOLLOWE:

Article 1 i) ¥ia' shall mean an aurhorisstion issued or 2 decision raken
- by Pakiztan or one of the Member Seares which iz required
Definitions with a view to entry into, or eransie through, ies rerrirory. This
shall not include an airpore transit viza:
For the purpases of this Agreement:
{h} Requesting Stare” shall mean the State (Pakistan or one of che

(@) “Member Stare” shall mean zny Member Stzte of the Furopean Member Seases), which submiss 2 readmission applicsdion
Union, with the exception of the Kingdom of Denmark: pmu.:_mlr.teml.&mcles 2and 3 or a eransit application pursuant
0 Arricle 13

(b) National of a Member State” zhall mean any person who
holds the narionaliey, as defined for Community purpases, of ) Reguemed Stare’ thall mean the Seace (Pakizan or one of the
3 Member Stars; Member Searec) ro which a resdmission application pursuane
to Anicles 2 and 3 or a wansit application pursuant o

Article 12 is submitted.

s

) “National of Pakisean’ shall mean any person who holds the
nadionality of Pakizan:

SECTION 1
{d) “Third counery national’ shall mean any perzon who holds 2 .
nadamlit}'o%erdm thae of Pakisan or ane of the Member EEADMISSION OBLIGATIONS
Staees;
'D'Ildl‘ 7
(e) “Seaceless person’ shall mean any person who doez not hold 2 -
narionality, Readmission of nationals

{f Tesidence aushorization’ shall mean a permic of any type 1. The Requested Seae shall rasdmit, afeer che narionaliey hav-
izsued by Pakiztan or one of the Member States endtling a ing been proved in accordance with Ardicle 6, jzm application
oes

person to reside on the wrmitory of the issuing Stae; by the Requesting State any of i nadionals who not, or wha
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m]nn fulfils the condirions in force for entry into, presence in,
ﬁ.\cz on, the territory of the Requesdng Seate.

L The uﬁmdSamﬂaaU.asnmmyaﬂwdwutdda
izsue the pﬂe.rseqcln whoze readmission has been accepred with e
wravel document Em'hlsu(hermadm:ssmn,nhl.dlshall
e valid for at lease zix months. I, for legal or faceual reasons, the
person concemed cannoe be wansferred within the period of
validity of the travel documene, the Requested Seate chall iszue 2

new travel document with che same period of validiey within
l4da\'s

Artide 3
Readmission of third country nationals and Stateless
persons

1. The Requesed Seace shall readmic, on by the
Request E:Iace and without further hmhmm%dm those
provided for in thiz Agreement, any third counery nasional or
Sﬂdsspmnnwfmdmnmmwﬁnmlmga the con-
ditionz in force for enery into, presence in, or residence on, che
temitory of the requesdng State, provided that such personz:

(2 hold, at che time of submis=ion of the rezdmizzion a.Epliﬂ-
tion, 2 valid visa or residence authoriation izued by the
Requested Stares or

(b} entered the rerrirory of the Requesing State unlawhully com-
ing directly from the serrizory of the R‘:guuﬁd&z:e A per-
son comes direcely from the rerrirory of the Requested Stam
within the meaning of thiz :ubpangnph Ll'heutima.mwd.
on the remitory of the Requesting Stare, or, where the
Requested Seaee it Pakisan, on che wemicory of the Member

States, by air or ship withous having entered another coun-
n-berween.

L

2 The readmizsion obligation in paragraph 1 chall not apply

{a) the third country narional or Stateless person has only been
mmdem?mmmmmﬂmo{dnﬂeq{ﬂwd

Seare; or

(b} the Regmmg State has izsued to the Third country natonal

an ess person a visa ar residence authorisarion befare or

its eemitory unless that person is in possession

Dfa visa or residence sued by the Requesred Sware,
which has a longer period of validiy.

3. 1f the Requested Seare is a Member Stare, the readmission
obligation in pang:r.lE: 1 iz for the Member State that issued 2
viza or residence authorization. If two or more Member Stares
iszued a visa or residence authorisation, the readmission ohliga-
uuumpang]nph 1 iz for the Member State thas issued the docu-

th a longer period of validity or, i one or several of them

have already , the documnent thae i =il valid. if all of the
documents have already expired, the readmission obligation in
paragraph 1 & for che Member State thar isued the Ene
with che most recene expiry dae.

4. The Requested State shall, a5 necessary and withour delay,
Essue the whose readmizsion has been a with the
travel document required for hiz or her reeurn which chall be valid
for ac least zix monchz. If, for or reazons, the person

cannot be tman. within the period of validity of
the travel document, the Requerted State shall izsue a new travel
document with ¢he same period of validity within 14 calendar
days.

SECTION 11
READMISSION PROCEDURE

Article 4

1. Subject eo paragraph 2, any eransfer of 2 person w0 be read-

mitred on the basis of the obliparions contamed in Areicles 2
and 3 shall require the submiszion of a readmiszion application to
the competent authoricy of the Requesed Swate.

2 judice to Amds En:l}and {1}, no readmission
ap])ht.mm Shaﬁ-l persnnwbemadnun-ed:s

sesgion of a \al.nd travel d.otumenrand, plicable, a
vica or residence auchorization of che F.eqlemch:m

3. Mo persan thall be readmined only on the baciz of prima
facie evidence of nationaliry.

Artide §
Readmission application

1. A readmizsion application thall contain the following
mformation:

{a} the pariculars of the on o be readmireed jog. piven
?ﬂ&s\m&damn(mplanenﬁrd: and che lazt place

{b) indication of the mean: for the proof of nasionality, transic,
the conditions for the readmiszion of third country natonals
and Stareless persons and unlawhul enery and residenca.

2. The radmizsion rion, v the exrent possible, will also
coneain the following in aF;{;'In'lal;n:lrL

{al a starement indicaring char the person wo be readmitred may
elp or care, “rlguded the perwncmcm'nedhasuphc—
}tlycmm:edmnge

{b) any tection or securicy measure which may be nec-
asar_\rmtﬁ? mdividual readmizsion case.
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3. A comman form vo be used for readmission applicasions is
artached az Annex V o this Apreement

Artide &
Means of evidence regarding nationality

1. Evidence of nationality cannoe be furnished chrough false
documents.

Proof ufnauclla]?;pmsuam to Areicle 2(1) may be fur-

ms}wdthrmghzm documents lizced in Annex [ co thic
Agreement, even if their of validity has expired. I:Fsm:h
documents are presented, Reqﬁmdamdﬁekm

shall murually recognise the narionaliey withou er invess-
gation being required.

3. Proof of nasionalicy, az under Aricle 2(1), may also

bre furnished through any of the documents listed in Annex 11 w0
dmamnmﬁﬁwpmudnfvzhdlqrha ired. If such
documents umdStates initiate the
process Em'a:ag' 'gthenaﬂmaluy the person concerned.

4. I none of the documenes listed in Annexes [ or Il can be
ted, the competent auchority of the Requesting Seace and
the diplomatic or consular represencasion of the Requested State
shal]upm uest, make arrangem, amsrommmnthe
rﬂmmmmapphﬁum haz been suby . with-
out uru:lue delay.

Artide 7
Means of evidence regarding third country nationals and
Stateless persons

1. Proof of the conditions for the readmizzion of chird country
narionals and Seareless ns laid down in Arricle 3{1) shall be
pardcularly fumiched E’w the meanz of evidence lized in
Annex Il o this ne. Ir cannot be furnished falz=
documenes. Any such proof shall be hased on elements

murually recognised by the Requested and the Requesting Seares.

2. Proof of the conditions for the readmizsion of chird counery
nationals and Seaselesz lzid down in Ardcle 3(1) may also
e furnished ¢ means of evidence listed in Annex IV to
thiz Agreemen:. Where such means of evidence are presented, the
Requested Seace will deem them approprizce o initiae

u:lvwlgarm

3. The unlawfulness of emry, presence or residence shall be
eseablizhed by means of the travel documents of che person con-
cemned in which the visa or other residence authorisa-
tion for the cerritory of che Requesting Seate are misting. A
i::;mem by the Requesting Seate char the person conc haz

not to have the necessary travel documents, visa ar

residence authorisation may provide prima facie evidence of the
unlawful entry, presence or residence.

Aticle §
Time limits

1. The application for readmiszsion must be submitted to che
comperent aurhority of the Requested Seare within a maximum of
one year after che Requexing State’s compesen: authority has
ga.l.n.ad thar a third country national or a Searelers per-
:nud.uﬂ il, o no longer fulfils the conditions in forcs for

or residence. Where there are lepal or facrusl
ub:t.adﬁ to the application submiteed in dme, the time
limir shall, upon reques:, be ed bur only until the obseacles
have ceased to exise.

1 Areadmission application muse be replied to withour undue
delay, and in any event within 2 maximum of 30 calendar dayz:
mamushaﬂbewfarrdiﬁa]dzmdmsmz ation.
This time limiz begins ro run from the dare of receipe of the read-
mizzion application. Where there are legal or factual obstacles co
dleappl.ncannnbemg replied to in tme, the time limie may,
request and giving reasons, be excended up w0 &Oca]mdzr%j:
except if the maximum detention period in the narional |

tion of t Sraneslﬂ.sdlanu(equalm,ﬁ
Where there iz no ymdunthl:umzlnmL&nms{m'iuJJ
be desmed ro have been agresd ro.

3. Afer agreement has been given or, where , upon
expiry of the dme limit mentioned in ph I of thiz Arucle,
the person concerned shall be tran within three months.
Upon reguest, this time limit may be extended by the time raken

to deal with legal or practical obreacles.

Artide 9
Transfer modalities and modes of transportation

Before remurming the comperene authorities of Pakisean
mdtheh.lembet omwnedshallmakeanangﬂnensm
writing in advance, regarding the transfer date, the barder crozs-
ing point, pessible esconts and means of wranspore.

Article 10
Readmission in error

Pakistan shall take back without delay any readmirted by
a Member State, and a Member Seare :aﬁrhg?lrknnhomdday

readmited by Pakisean, if it iz eseablizhed wichin a period
:J mﬂuaﬁadﬂmﬁm’&thﬂpﬂ!mmed:har
&mnqmranauslznd.dummamdu!mdln{dmg?m
wese not mee_[n such cases, the comperent zuthorities of Pakizean
and the Member Stare concerned shall also exchange all available
information relasing o the zctual identity, nationality or tranzic
routs of the person m be eaken back.
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SECTION [ SECTION IV
TRAMSIT OFERATHONG COSTS
Artide 11
Artide 13
Principles
Transport and transit costs

1. The Requested Stace may allow the trancit of a chird coun-
try national or Stateless person when such a narional or person
cannot be returned to the State of destinasion direcely after being
sarisfied, on the basis of writen evidence, thar the Stare of desd-
nation has commiceed éeself vo readmitring ies nadional or the per-
5o as che care may be.

I The Requested State may revoke consent if the onward jour-
ney in poszible Stztes of wanzit or the readmizsion by the Sate of
destination iz no | asmured. In such cases, the Requestng
Seace shall cake back the third country national or che Seaceless

[person ar irs Costs.
Arride 12
Transit procedure
1. Anapplication for transit operations must be submireed o

the competent authorities in writing and shall contain the follow-
ing mnformation:

{a) type of wansit, possible ocher Seares of ansie and final
gestinztion;

(b} the pandculars of the person concerned (e.g. given name, fur-
name, date of birch and — where possible — place of birch,
nationalicy, type and number of travel documency:

f} envizaged berder crossing poine, ime of eransher and possible
uze ares.

A common form to be used for eransit applications i attached ar
Annex V1 vo this Agreemens.

2 The Requested State shall, within 14 calendar dayz and in
writing, m.fumtheﬂsq_usuﬂg&m-e of itz decision and, it allows

transit, confirm the rdetcmsm)gpmnrmd&)emnsaga:lm
of transzic.
3. If che eransit operacion is effeceed by air, the person o be

wransived and possible escores shall be exempred from ha

ving o
obtain an airport wansit visa,

4. Theco authorites of the Requeseed Stare shall, sub-
ject wo mutu;]n concultations, support I:;:] transit dons, in
pamtular&ut;ngh the surveillance of the persons in question and
suitable amenities for that purpose, in accordance

its laws and rules

Without prejudice o the right of the competent authorities of the
lteqnﬁ:ilgzgrammmcm:l? costs associaed with the readmis-
zion from the person o be readmitted or third pardes, all erans-
port coses incurred in conneceion wich readmission and eransie

tions pursuant to thiz Agreement as far az the border of the
Seate of fnal destination shall be bome by the Requesting Seam.
In the czse of readmision in error, under Aricle 10, these coses
have vo be bome by the Seare which has to take back the person
concemed.

SECTION Y
DATA PROTECTION AND COMSISTENCY WTTH OTHER
TEGATL OBLIGATIONS
Artide 14
Personal data

1. The processing of analdarashallm]ytakeplace:f:mh
su:glsnecmsan ar the implementarion of this Agreement
y:he competent auchorities of an and the Member Seares.

For the purposes of iz Ardicle, thed.dimmmtamedm
Article 7 of Direceive 95 46 EC (%) apply. Where the conmoller &
aomnpﬁm:zudmyafa\dm:bﬂﬂmsm:hpmmmgshﬂ
Lh:g:i]rject to the prm']smusme::uve 9545/ L’Eﬂﬂ;.]md ufdn;mﬂ

ation adopted pursuant to Diirecrive, g
concerming the eransfer of personal data to third countries.

1 additionally, the pm-msng of personal dasa for che imple-
meneadon of this Agmﬂ'nm:, i pardicular the communica-
rion of ea from Pakistan o a Member Seare and vice
versa, shall be Suh]l!ct to the following principles:

{a} personal data must be processed fairly and lawfully:

i) dara must be collecred for the specified, explici and
itimate purpoze of implementing thiz and noe
:&Mpmcmedb\d:emnmmc!at mbyﬁe
receiving aurherity in a way mcomparible with thar purpose;

(1) Directive 95/45EC of the European Parliament and of the Coundil of
24 October 1993 on the protection of individuals with repard 1o the
proceszing of data and on the free movement of cuch data
O] L 281 20111995, p. 31
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fc) personal dara must be adequars, relevant and not excessive in
relztion o the purpaze for which they are collecred andjor
further processed, in particular, personal data communicared
may cancern only the following:

—  che particulars of the person to be transferred (eg. given
name, Jumame, any Fll'E"'IﬂIS names, nicknames or
peeudonyms, date and place of birth, zex. current and

any previous narionaliy),

— paszpore or identey card inumber, pmnd. t:c\f'-al.ni.n‘.;r
date of Boue, issuing authoriry, place of Boue)

—  stop-overs and itneraries,

— other information needed ro idenify che person o be
wransferred or to examine the resdmizzion requiremencs
pursuane to this Agreement;

{d} personal dara muse be acourate and, where necessary, keprup
to date:

=] onal daca muszt be kept in a form which permits idenci-
cation of data subjects for no longer than & neceszary for
the purpose for which the dara were collecred or for which

they are furcher processed:

i bodnhecurmnummgau&mryanddmmmvm@audm(
iry shall take every reazonable mep w0 zu:ur!asaﬁ::p
the recrification, erasure or blocking DFpetsmaJ wheze
the procezzing does not comply with the provizions of thiz
Aricle, in particular because thar data are not adequare, rel-
Evant, acCurae, or they are exceszive in reladon w0 che pur-

52 of This includes the norificasion of
Wmu&“m or blocking to the other Parey: o

(] upon request, the authoriey shall inform the com-
municatng authority n(tge uze nhh! communicated dasa

and of the resules obtained therefrom:

{by onal dara may only be communicared ro the col
E::shanuu ]’ul'theroucnu'nm:l:r ication o oeher bﬂdlﬁnm
the prior consene of the communicaring zutheriy:

M the communicating and the receiving authorites are under
the obligation o make a writen record of the communica-
i receipt of personal dara.

Article 15
Consistency with other legal obligations

1.  This Agreement chall be withour prejudice o the righes,
obligations and responsibilizies of the Communiry, the Member
Seates and Pakistan arising from or under internacional Law, and

international ereaties o which they are Parries.

1 Mothing in this Agreement shall prevent the rerurn of a per-
:nuund.ermiﬂ'b.lla.:ﬂa] aITangemens.

3. This shall be withour prejudice ro the remedies
zndngchu availzble to the person concerned under the laws of the
hast country including mnternarional law.

SECTION ¥1
IMPLEMENTATION AND AFPLICATION

Article 16
Joint Readmission Commitree

1. ﬂwhmshaﬂpu‘ﬂwﬂeea.dlmhernnhnmmalm:sm
in the application and interpretadon of this Agreement. To thiz
end, they shall set up a Joine Readmission Commirtes (hereinafrer
mﬁu‘redkuF to az the Commitees) which will, in pardcular, have the
£as

{a} maenitoring the application of this Agreement;

b} d.eudmg nured:l.mca] E.I'.I'J.Dét::ﬁ ue:lisan Eﬂulirsjdun]funn
15 10 EXES

fc} havinga nchange of information on the im
Frotocols drawn up by mdividual Member Staves and
Pl;ﬁman pursuant s Ardcle 17;

id) ing amendments to thiz A4 ent and Anneves |
L i e

1 The decisions of the Commires shall be taken by unanim-
ity and be implemented accordingly.

3. The Commirree shall be composed by representarives of the
Community and Pakizean. The Community sEalJ be reprezented
by the Furopean Commission, assisted by experes from Member

Stares.

4. The Commizzee shall mest where neceszary at the request of
one of the Parties, normally on an annual basis.

res which cannee be resolved by the Commiteee shall
be :hmugh conmltations berween the Pareies.

6. The Commirres chall establish i nules of procedure, inchud-
ing establizhing 3 working language common to boch Parties.
Artice 17
Implementing protocols

1. Pakistan and 2 Member State may draw up an implemens-
ing Protocal which shall cover rules an: P

{a} the designaton of the cmrlpe::n: authorides, the border
crossing poines and the exchange of contace poines:
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(b} the conditions for escorred returns, including the wransie of
third counery nationals and Seareless persons under escors

{cj meanz and documenss other than those listed in the
Annexes | vo IV o this Agreement.

2 Theimplementing Provocals referred to in paragraph 1 shall
enter inco force only afier the Committes, referred vo in Ardcle 16,
has been notified.

Article 18
Relation to bilateral readmission agreements or
arrangements of Member States

The provisions of this t shall rake precedence over the
pravizions of any bilateral agreement or arrangement on dhe read-
mission of persons residing without authorisarion which have
bbesn or may, under Anicle 17, be concluded beeween individual
Member Stares and Pakistan, in 5o far as che provizions of the Lat-
ter are incomparible with chose of this Agreemen:.

SECTION V1T
FINAL PROVISIONS

Article 19
Territarial applicati
1.  Subjecr o 2, this ene shall apply o the
tesTitory jJI1 whi tbegu'l?rl;.lry extablizhing the Eumpeaﬂurmm—
nity iz applicable and the terricory of Paki

2 This Apreement shall not apply to the rermieory of the King-
dom of Denmark.

Artide 20
Entry into force, duration and termination

1. Thic Agreement shall be ratified or approved by the Paries
in accordance with their respective pmcem

2 This A ent shall enter into force on the fire day of che
second following the date on which the Parties nowfy each
ocher that the procedures referred ro in paragraph 1 have been

completed
3. Withour prejudice to exiting obligadons of the Pardes

under customary international law to take back own nasionals,

this Agreement, and the Implementing Protocols, shall apply ro
mnhnmmdmmmhnﬁ;!afmand&:ﬁhfmw
er Staves after it enery inco force.

4. Fither Parry may serminare this Apreement ar any ime by
officially notifying the other Parey. This Agreement shall ceaze o
apply six months afrer the date of such noeificarion.

Artide 21

Annexss

Annexes | to V1 shall form an incegral part of this Agreement

Done ar Brusels on the rwenty-sineh day of Ocrober in the year two thousand and nine in duplicare in che

Bulgarian, Czech, Danish, Duich, Enplish, Eseonian, Finnish, French, German, Greek, H

arian, lealian,

Larvian, Lithuanian, Maltese, Polish, Porvuguese, Romanian, Slovak, Skovenian, Spanish, and Swedich languapes,

each of these rexts being equally authentic.

3a Eepomeficaara ofmBocs

Por la Comunidad Furopea

Za Fvropshé spolefensevi

For Det Europziske Felleszkab
Fir die Furopaische Gemeinschaft
Furoopa Uhenduse nimel

Tz mpe Eupamain Kowedrmyma

For the Furopean Communiey
Pour la Communauré européenne
Per la Comunird europea

Firopaz Kopienas vardz

Furopos bendrijos vardu

Az Furdpai Kozdsség részérd]
Ghall-Komunité Ewropea

Voor de Europese Gemesnzchap
W imieniu Wpdlnoty Furopejskiej
Pela Comunidade Europeia
Peneru Comunitacea Europeand
Za Furdpske spolotensrve

Za Bvropsho shupnos:

Furpopan yheeizdn puolesta

For Europeiska gemenskapen

Wﬁ
(el Vet
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32 Mcnamcka penyima Mamecran

For |2 Repriblica kslimica de Pakisein

Za Pakistinghoou iskimsiou republiku

For Den lslamiske Republik Pakisean

Fiir die Islamische Republik Pakistan
Pakistani Istamivabariigi nimel

T Ty lhaysna) Anpoxparia Tou Moot
Far the Izlamic Republic of Pakistan

Pour L2 Républigue islamique du Pakizean
Per l2 Repubblica izlamica del Pakizean
Pakiztanas Izlama Republikar varda
Pakiztano slame Respublikos vardu

A Pakiszeini [szlim Kozrirsasiy részénd]
Ghar-Repubblika 1:lamika sal-Pakizan
Voor de [dzmitische Republiek Pakistan
W imieniu Eslamzkiej Republiki Pakistanu
Pela Repiblica kzlamica do Paguindo
Peneru Republica Islamica Pakiztan

Za Pakistan s islamsloi republiku

Za Islamsko republiko Pakistan
Fakiztanin islamilaisen tasavallan puolesta
Far [slamiska republiken Pakistan

185



4112010 =] Official Journal of the European Union L 28759

ANNMNEX 1

Commen list of documents the presentation of which is considered 2= evidence of nationalicy (Articles 2(1) in
conjunction with article &2])

—  Genmine pazzport of any kind (national passpors, diplomatic passports, senvice passparts, collective pazzport and zur-
mogate pazsponts incduding children’s pazzparts),

—  computerized narional identiny cards,

—  penuine citizenchip certificates.

ANNEX T

Common lizt of docaments the presentation of which shall iniriare the process for establiching nationaliny
{Arsicle 2(1) in conjuncrion with aride (1))

—  Digital finperprine or other biometric dam,

— temporary and provisional national identity cards, military identity cards and bisth cestificates izued by the Govers-
ment of the Requested Party,

—  photocopies () of any of the documents lizted in Armex | to thiz Agreement.

—  driving licences or photocopies [ themc,

—  phioeocopies [ of other oirizl dacuments that memtinn o indicare drirenchip jeg Sirth cerificares).
—  zervice cands, seaman's registration cards, skipper's service cards or photocopies () thereaf,

—  stamementz made by the person concsmed.

) o the purposs of Sz Annax, the term ‘pheencopies” shall maan phoescopies officially authenscated by theauchoritis of Pakizan or the
MiemibeT ST

ANMEX I

Commeon list of documents which shall be considered 2z means of evidence of the conditions
readmizsion of third country mationals and stateless percons (Artde !{ijmpmn-\ndlunrh T

—  Entry and|ar deaparmure samps/end in the travel & of the perzan concerned,

—  walid viza and/or residence authorization immwed by the Reguested State.
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ANNEX IV
Common list of de which are idered az means of evidence to initiate the investipations for the
readmizsion of third country mationals and stateless percons (Artide 3 in conjuncrion with article 7{2))

—  Official statementz made, in particular, by border authority =taff and other offidal ar bona fide wimeszes {e.g. aidine
staff) who can testify to the person concemed crozzsing the border,

—  description, by the horities of the Requesting Sate, of the place and drormetances under which the per-
zon concerned has been imtercepeed after entering the territory of the Requesting State,

— information related to the identity andfor stay of a person which has been provided by an international organization
|eg. UNHCRL

—  reports/confirmation of information by family members,
—  statement by the perzon concermed,

—  named tickets 2= well az certificates and billz of any kind {e.g. hatel billz, appointment cards for doctor/dentiss, entry
cardk far public/private institutions, et ) which clearly show that the perzon concerned stayed on the terrivony of the
anw_ﬁzﬂlzbe'.

—  named tickets and/or passenper fists of 2ir or boat pazzages which chow the itinerary on the terrivary of the Requested
Stars,

— information showing that the person concerned has uzed the services of 2 courier or travel zgency.

187



411.2010 =] Official Journal of the Furopean Union L 28761

ANNEKY

[Embdem of the lslamic Republic of Pakizian]

{Place and date|

{Deasgnation of requesting autharity)

FAelerence:

{Designation of requested authority)
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. Full name {underine sumame):
. Maiden name:

. Date and place of birth:

READMISSION APPLICATION

Pursuant to Article 5 of the Agreement of 26 October 2009 the
on

and the Islamic of the of p g without

FERSONAL DETAILS

Phatograph

. Sax and physical description (hesght, colour of ayes, distinguishing marks alc.):

Also known as (earlier names, othar names used'by which known or akases):

. Nationality and language:

T L = I I

Names and age of children (if any)

. Last address in the

(&) Requesting Party:

(b} Requested Party:

SPECIAL CIRCUMSTANCES RELATING TO THE TRANSFEREE

. State of health

{eg p ;Lo

x ' Iy dangy person
{69 SUBPACHA Of SBN0US CITENCR. AGYBSSIAe DatavIoL)
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C. MEANS OF EVIDENCE ATTACHED

1.

(Pesspor Noy (daa and place of issua|
{lssuing autharity) |expiry date}
2
{Identty card No) (dae and phace of issue|
(I8s00g autharity) (expiry date}
3. -
{Birth certficate) (chae and place of issue|
{Issuing authority) (expry data)
4.
{Orer official document No) (ctane and place of issue|
{Issuing authority) lexpry datej

D. OBSERVATIONS

(Signature} {Sealistamp)
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ANNEX VI

[Emblem of the lslamic Republic of Pakizian]

(Piace and dais|

(Designation of requesting autharity)

Aeference:

(Designation of requestad aulharity)
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TRANSIT APPLICATION

Pursuant to Articles 11 and 12 of the Agreement of 26 October 2009 the
and the Islamic Republic of Pakistan on the of g without

A. PERSONAL DETAILS
1. Full name (underfine surname):

2. Maiden name:

3. Dase and piace of birh:

4. Sex and physical description (height, colour of eyes, distinguishing marks elc):

5. Also known as (sarlier names, other names used/by which known cr afiases):

8. Naticeality and language:

7. Type and number of travel document:

B. TRANSIT OPERATION
1. Type of transt

[ tyair ] bysea ] bytand

2, State of firal

3. Pussible other States al transit
4. Proposed border crossang pont, date, ime of ransfer and possible escorts

5. Admission assured in &ny other transit State and in the State of final destination

O s O e

C. OBSEAVATIONS

(Signature) (Seal'stamp)
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JOINT DECLARATION CONCERNING ARTICLE 1(f)

For the purpose of Aricle 1(f), the Panes agres thar residence autharisation shall not mclude remporary per-
mizzions t0 remain on cheir terrivories in connecedon with the proceszing of an asylum applicaton or an appli-
cation for a residence authorization.

JOINT DECLARATION CONCERNING ARTICLE 2(1}

‘The Parries eake note that, according to the current Pakisean Cirizenchip Ace, 1951, and the Rules made ehere-
under, a citizen of Pakizean cannot renounce hiz citizenship withous having acquired or having been given a
valid document assuring the grant of citizenship or natienaliry of another St

The Parties agree to conzult each other as and when the need arizes.

JOINT DECLARATION COMCERMNING ARTICLE 3

With to Andcle 3, the Pardes will endeavour to retum, as 2 marer of principle, any third country
national or Stareless person whao does not, nrnhnmlmgarﬁdﬂs&)emudmﬁ in farce for entry ineo, pres-
ence in, nrrﬂdmceoud&emmqu{m&m?ﬂq to his or her counery of origin.

JOINT DECLARATION COMCERNING ARTICLE 3{1)(b)

The Parties agres that mere airzside transit says i a third country shall not be considered ax “having encersd
another country in-berween’ within the meaning of those provisions.

JOINT DECLARATION CONCERNING ARTICLE &2}

‘The Pandes agree that, with regard o readmission applicasions submitted by Member Statez whose maximum
deeeneion period in their narional legislation is lower than, ar w:l]lda , the dime limét of 30 calendar
dayz mentioned in Ardcle 8(2) includes, in case of 2 positive reply to the rea inimzppli.ﬁ.:im.theisming
Jﬁeuﬁv&{dmumrmqun‘edﬁm’hﬂ or her readmission in respect of Anicle 2(2) and Arvicle 3(4) of the

ﬂgmerr)mr_

JOINT DECLARATION BETWEEN THE EUROPEAN COMMISSION AND PAKISTAN ON LEGAL
MIGRATION

In keeping with Pakistan's interese in benefiting from oppornunities for legal migragon enmugmﬁe)-!ﬂ'nbar

Seates of the European Union, the Pareies apreed char the application of this Agreement will be inzrumencal in
g individual Member Stares vo % migrasson opporsunities o Pakistani citizens. [n this con-

e, ﬁe%:m Canmls.smﬁﬂsupﬂn).! Seares to enter o talks with Pakistan, sccording ro their

own natonal Ieglslmm. regarding legal migration possibilides of Pakistani cidizens.
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JOINT DECLARATION ON TECHNICAL ASSISTANCE

‘The Pardes are committed o implemene thiz Agreemenc on the basiz of thared responzibilicy and a balanced
partnership in  spirit of solidarity as repards the management of migrarory flows berween the Furopean Union
and Pakistan.

hl&uswmm:,&le&;mpaanlhmwﬂl suppont Pakisean, throw ity assistance
by the Aeneas Programme, in the implemenearion of all cump%ll.llmts ddmﬁgrmnm%mppﬂn
zimed a: reserlament and welfars of the readmiteed persons.

Such suppore can in principle also cover fosrering the links berween migration and development, organising
and promoting legal economic migration, managing legal migration, and prosecting migranes apainst exploi-

raton and exclusion.

JOINT DECLARATION COMCERNING DENMARK

The Parties take noes that this Agreement does not apply to the rermirary of the Ki of Denmark, nor eo
nationals of the Kingdom of Denmark. In such circumstances i is appropriare thar and Denmark con-
clude a readmizzion agreement in the same rerms as this Agresment.

JOINT DECLARATION CONCERNING ICELAND AND NORWAY

The Parties take note of the close relationship berween the Furopean Community and lceland and Norwz
particularly by vireue of the Apreement of 18 May 1999 concerning the amociaron of these countries

the implementation, application and development of the Schengen acquiz. In such circumzances it iz appro-
priace that Pakistan concludes a readmizzion agreement wich Iceland and Norway in the zame terms at chis

ﬁgreeman

JOINT DECLARATION ON A COMPREHENSIVE DIALOGUE ON MIGRATION MANAGEMENT
‘The Parties are commitved w0 engape in a comprehensive dialogue on ummanagﬂnenrmd:lmtheﬁame—

pe migra
wurkuf:heénmt Commission to be eseablished under the EC — Pakiztan Third Generation ron Agree-
mene. This dialogue will include visa policies, with a view vo faciliating people-to-people
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C. TURKISH SUMMARY

GoO¢ her zaman diinya tarihinin ayrilmaz bir parcasi olmusgsa da, son
yillarda konuyla ilgili yasanan tartismalar Uluslararas1 Iliskiler (IR)
disiplinine damgasina vurmustur. Bunun nedeni gégmen sayisinin siirekli ve
hizli bir sekilde artmasidir. 2015 yili itibariyla 244 milyon uluslararasi
gdecmen ve 763 milyon i¢ gogmen oldugu tahmin edilmektedir. Soguk Savag
doneminde, giivenlik kavrami yalnizca kati giivenlik anlayisi ve niikleer
rekabet etrafinda gelisti. Soguk Savas sonrasinda degisen uluslararasi
konjonktiir ile birlikte giivenlik kavrami da degisime ugradi. Bu doniisiim
stirecinde, devletlerin giivenlik giindeminde yeni tehditler ortaya ¢ikmustir.
Bu tehditler arasinda devletlerin tek basina ¢ézemeyecegi, diger devletlerle
isbirligi yapmak zorunda oldugu, iklim degisikligi, salgin hastaliklar, ¢cevre
sorunlar1, Orgiitlii suclar, terdrizm ve uluslararasi go¢ gibi konular vardi.
Ulusal ve uluslararas1 giivenlige tehdit olacagi diigiiniilen bu sorunlar

“yumusak giivenlik” sorunlari olarak tanimlanda.

Gilivenlik, Kopenhag Okulu {iyelerine gore, tehditler karsisinda
hayatta kalma anlamina gelmektedir. Ayrica giivenlik, bir konuya siyasi
oncelik saglayan ve gii¢c kullanimini, yiirlitme giiciinii yogunlastiran ve diger
asirt  tedbirleri mesru kilan bir kavram olarak da tanimlanabilir.
Giivenliklestirme yaklasimi, sosyal olarak insa edilmis diinyadan baska
“gercek” bir tehdit bulunmadigi ve yalnizca giivenligin toplumsal ingasinin
incelenebilecegi fikrine dayaniyordu. Glivenliklestiren bir aktdr bir konuyu
giivenlik meselesi olarak tanimlar. Kopenhag Okulu, bu siirecte en énemli
seyin konusma eylemleri oldugunu iddia eder. Giivenlik kavraminin bir konu
icin kullanilmasi, konunun siyasi giindem i¢in bir 6ncelige sahip olmasini
saglar ve devletin tiim araglariyla harekete ge¢mesini gerektiren bir aciliyet
hissi yaratir. Bir tiizel kisilige yonelik bir tehdidin varligi, bu tehdide kars1

savasmak i¢in olaganiistli dnlemlerin alinmasinit mesru kilar. Giivenlik nasil
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anlasilir ve kullanilirsa sadece politik yasami degil ayn1 zamanda toplumsal
yasami da etkiler. Asir1 glivenliklestirme, yani pek ¢cok meseleyi acil ve asir1
onlemleri gerektirecek bir glivenlik meselesi olarak siirekli olarak izlemek,

hiikiimetler i¢in paranoya hissi yaratacaktir.

Kopenhag Okulu’nun konusma eylemlerinin belirleyiciligi {izerine
varsayimlari ulusal baglam icin gecerli olabilse de, AB yetkililerinin
sOylemleri pek haber yapilmaz ve kamuoyunda neredeyse hi¢ tartisilmaz.
Yani AB ve kamuoyu arasinda gozle goriiliir bir etkilesim yoktur. Bu durum,
Kopenhag Okulu’nun temel varsayimlarindan birine kars1 biiyiik bir sorun
olusturur, ¢iinkii AB’nin ifadeleri {lizerine kamusal bir tartisma hakkinda
konusamiyoruz. Dahasi, AB’nin kurumsal yapisi, AB’de merkezi bir
giivenliklestiren aktoriin belirlenmesi konusunda ek belirsizlik saglamaktadir.
Buna ek olarak, Kopenhag Okulu’nun giivenliklestirme yaklagimi yalnizca
konusma eylemlerine odaklandig1 i¢in ¢cok dardir. Politika araglari, resimler,
anlagmalar gibi giivenliklestirmenin diger yollar1 goéz ardi edilmistir.
Dolayisiyla, sadece sdylemlere odaklanmak, giivenliklestirme siirecinin tam
bir resmini vermez. Belli bir “glivenlik meselesinde” kurumlarin

uygulamalarini1 ve kullandiklar1 politika araglarin1 da analiz etmeliyiz.

Sorunu ampirik olarak analiz etmek i¢in giivenlik enstriimanlarini
tanimlamak c¢ok Onemlidir. Giivenliklestirmeye Sosyolojik Yaklasim,
“giivenliklestirme enstriiman1” veya “giivenliklestirme arac1” olarak
adlandirilan bir konsept 6nermektedir. “Giivenliklestirme arac1”, bir giivenlik
meselesini ¢ozmek icin eylemlerin yapilandirildigi, belirli bir tehdit
goriintiisiinii  temsil eden bir sosyal ve/veya teknik bir cihaz olarak
tanmmmlanmistir. Bagka bir deyisle, gilivenliklestirme enstriimanlari,
gbzlemcilerine, ele alinan meselenin bir giivenlik tehdidi oldugunu anlatan,
giivenliklestiren aktorler tarafindan gerceklestirilen herhangi bir faaliyet

olabilir. Bu iletisimin dogrudan veya dolayli olup olmadig1 6nemli degildir;
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bir uygulama ya da enstriiman, konunun bir giivenlik tehdidi oldugu fikrini
ortaya koyarsa o uygulamayir ya da enstriimani giivenliklestirme ya da

giivenliklestirme araci olarak tanimlayabiliriz.

Bahsedildigi gibi gd¢, Soguk Savas’in sonuna kadar bir gilivenlik
sorunu olarak goriilmedi. Bunun temel nedeni, Soguk Savas nedeniyle,
niikleer savas olasilig1 gibi ¢ok daha oOnemli gilivenlik sorunlarinin
bulunmasiydi. Dolayisiyla, go¢ gibi diger konular pek cok kisiye gore
giivenlik meselesi olarak diisiiniilmek i¢in arka planda kalmisti. Yine de
1970’lerde Avrupa'da ikili anlasmalara dayali is¢i gogli durduruldugundan
beri go¢ konusunda yogun siyasi tartismalar yasaniyordu. Petrol krizinden
dolay1  Avrupa’da yasanan ekonomik durgunluk is¢i  gOciiniin
durdurulmasinda temel faktor olsa da, bu karar verilirken gog¢, ekonomik,
sosyal, kiiltiirel, dini ve siyasi istikrarsizlik kaynagi olarak etiketlendigi icin,
AB’deki gogiin giivenliklestirilmesine yonelik bir adim olarak gortilebilir. O
donemde bile baz1 siyasi aktorler ve medya, gocii giivenlik tehdidi olarak
nitelendirdi. Bununla birlikte, 1980’lerin sonundan baslayarak, bazi bilim
adamlar1 ve politikacilar gogiin ev sahibi iilkelerin ekonomik, politik ve
sosyal yapilar1 iizerine olumsuz etkilerini 6ne siirerek konuyu bir giivenlik
sorunu olarak gérmeye basladi. ABD’de yasanan 11 Eyliil terdrist saldirilari,

uluslararasi politikada go¢ karsiti sodylemi daha da destekledi.

Birgok siyasi aktor tarafindan kullanilan en 6nemli séylemlerden biri,
Huntington’un Medeniyetler Catismasit ve Diinya Diizeninin Yeniden
Kurulmas: Kitabindan tiiremistir. Huntington kitabinda, ¢ok kiltiirliiligi
toplumsal par¢alanmanin nedeni olarak belirlemektedir. Gogiin, iilkenin
kiiltiiriinii, geleneklerini ve homojenligini zayiflattigin1 savunmustur. Kitapta
bir toplumun hayatta kalabilmek icin homojen olmasi gerektigi ileri
stiriilmektedir. Toplumun hayatta kalmasi icin sosyal ve kiiltiirel yabancilar,

yani go¢menler toplumdan uzaklastirilmalidir. Her ne kadar Huntington'un
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arglimanlar1 kusurlu, ampirik kanitlardan yoksun ve nefreti kiiltiirel kimligin
gerekli bir temeli olarak desteklemisse de; calismasi Bati’daki kamu

sOylemine hiikmetmistir.

Uye iilkeler artik diizensiz gogiin, yasadiklar1 ekonomik, sosyal ve
politik zorluklara katkida bulundugunu diisiiniiyorlar. Bununla birlikte,
sadece lye tilkeleri de suglamak dogru olmayacaktir, ¢iinkii AB diizeyinde de
goc politikalart konusunda bir paradigma degisikligi goriiyoruz. AB’nin
gocle ilgili glivenliklestiren sdylemleri ve uygulamalari, iiye tilkelerin konuyu
kendi varligi i¢in bir tehdit olarak goérmelerini kaginilmaz kiliyor. Bu
baglamda, diizensiz goce kars1 koymak icin AB’de farkli araglar gelistirildi,
konunun insani boyutlarina pek nem vermeyen bu araglarda, bolgesel
giivenligin saglanmas1 amagclandi. Iddia edilebilir ki geri kabul anlasmalari,
diizensiz gbcle miicadele icin AB tarafindan kullanilan en gelismis gilivenlik

araclarindan biridir.

Geri kabul anlagmalari, diizensiz go¢menlerin tilkelerine veya giivenli
bir iglincli iilkeye geri gonderilmesini kolaylastirmak i¢in kullanilan
araglardir. Geri kabul anlagmalar1 hakkinda literatiirde iki perspektif
bulunmaktadir. Birincisi, geri kabul anlagmalarinin tarafsizligi {izerinde
dururken, ikincisi geri kabul anlagsmalarinin miilteci haklari ihlalleri i¢in sahip

oldugu risk tlizerinde durmaktadir.

Devletler, ylizyillar boyunca irk, din ve goriislerine dayanilarak zuliim
goren insanlar1 ve gruplar1 korumaktadir. Bununla birlikte, modern miilteci
koruma rejimi biiylik 6l¢iide yirminci yiizyilin ikinci yarismin triintidiir.
Uluslararasi insan haklar1 hukuku gibi modern miilteci hukuku da II. Diinya
Savasi’ndan sonra savas magdurlarinin haklarim1 korumak icin ortaya
cikmistir. 1948°de kabul edilen Evrensel insan Haklar1 Bildirgesi’nin

(UDHR) 14 iincii maddesi (1), insanlarin baska iilkelerde siginma talebinde
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bulunmalarin1 ve bu iilkelerden siginma hakki elde etmelerini garanti

etmektedir.

1951 Cenevre Sozlesmesi ve 1967 Protokolii miilteci kavramini,
miiltecilerin haklarin1 ve geri gondermeme ilkesini tanimlar. Ancak 1951
Cenevre Sozlesmesi, bir kisinin miilteci tanimima uyup uymadigina bir
iilkenin nasil karar vermesi gerektigini tanimlamaz. Bunun yerine, siginma
taleplerini ve miilteci statiisii tespitlerini degerlendirmek her devletin
inisiyatifine birakilmistir. Bu durum, hiikiimetlerin siginma yasalarini
hazirlamada farkli kaynaklardan yararlanmasina ve ulusal giivenlige 6ncelik
vermesine, yani anlagsmanin uygulanmasinda hiikiimetler arasinda
farkliliklara yol agmustir. Ulusal ve bolgesel diizeyde gozlemlenen
farkliliklara ragmen, modern miilteci hukukunun asil amaci, iilkelerinden

kagmak zorunda kalan kisilerin korunmasidir.

Pek cok uluslararast insan haklar1 dokiimaninda yer aldig1 sekliyle
siginma talep etme ve siginmadan yararlanma hakki ve geri gondermeme
prensibi artik uluslararast hukukun bir pargasi olmustur. AB’de de
siginmacilarin ve miiltecilerin korunmasi ig¢in dort temel baglayici yasal
gerceve bulunmaktadir. Bunlardan biri uluslararast miilteci hukukunun da
temelini olusturan 1951 Cenevre Sozlesmesi ve 1967 Protokoliidiir. Ikinci
yasal gerceve, Iskence ve Diger Zalimane, Insanlik Dis1 veya Kiigiiltiicii
Muamele ve Cezaya Kars1 S6zlesme gibi bir¢ok insan haklar1 s6zlesmesinden
olusan uluslararasi insan haklar1 hukukudur. Ucgiinciisii Avrupa Birligi
Hukuku (AB hukuku) ve sonuncusu 1950 Avrupa Insan Haklar1 ve Temel

Ozgiirliikleri Koruma Sozlesmesi (ATHS) ve protokolleridir.

AB geri kabul anlagmalar1 nispeten yeni enstriimanlar olmasina
ragmen, Avrupa llkeleri uzun siiredir geri gbndermeler yapiyor. Hatta geri
gondermenin kokenleri 17. yiizyila kadar uzanmaktadir. O zamanlarda
bireyler, diger devletlerle herhangi bir isbirligi yapmadan iilkeden sinir dis1
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edilirdi. Modern anlamda ise geri kabul anlagmalarinin izleri 20. yilizyildan

itibaren bulunabilir.

Literatiirde iic nesil geri kabul anlagsmasi tanimlanmistir. Savas
sirasinda yerinden olmus kisilerin geri kabuliinii saglamak icin, 20. yiizyilin
basindan Ikinci Diinya Savasi'ndan dnce birgok ikili anlasma imzalandi.
Ancak goc¢ akimlarini diizenleme miicadelesi 1950’lerin ortalarinda 6nem
kazandi. Bu baglamda geri kabul anlagmalari, gé¢ akislarini durdurmak igin
degil bunlari diizenlemek igin sik sik yapilmaktaydi. Ikinci Diinya
Savasi'ndan sonra yapilan geri kabul anlagmalar1 modern anlamda ilk geri
kabul anlasmalar1 olarak kabul edildi. Avrupa i¢ sinirlar1 kaldirilmadigindan,
modern geri kabul anlagmalarinin ilk dalgasi Avrupa devletleri arasinda
sonuglandirildi. Daha once belirtildigi gibi gog, 1980°1li yillardan 6nceki
donemde bir giivenlik meselesi olarak algilanmadi. Bu nedenle geri kabul
anlagsmalar1  devletlerin  gilivenligi icin temel bir ara¢c olarak

degerlendirilmemistir.

Berlin Duvart’nin 1989°da yikilmasi ve sinirlarin agilmasi ile Dogu ve
Orta Avrupa iilkeleri, Bat1 Avrupa iilkelerine hizli bir diizensiz gé¢ akimina
kaynaklik etti. Bu tarihlerde de, Dogu ve Orta Avrupa iilkeleriyle, ikinci nesil
geri kabul anlasmalari olarak nitelendirilebilecek anlasmalar yapildi. Ikinci
kusak geri kabul anlagmalarinin ana amaci, AB’nin dogu sinirlar1 boyunca
giivenli hatlar yaratmakt. Ikinci nesil geri kabul anlasmalar1, Avrupa Konseyi
tarafindan gelistirilen ve yiiriirliige konulan ortak bir Avrupa go¢ politikasinin
yansimasiydi. Berlin Duvari’nin yikilmas1 ve SSCB ve Yugoslavya’nin
dagilmasindan sonra gogmenlerin ve siginmacilarin potansiyel olarak istikrari
bozucu etkisini kontrol etmeyi amaclayan bu ortak politikanin bir tezahiirii
olarak ikinci nesil geri kabul anlasmalarinin ilk 6rnegi 1991°de Schengen

devletleri ve Polonya arasinda imzalandh.
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Son olarak, ii¢lincli kusak geri kabul anlagmalari, iiglincii tilkelerle
anlagmalarin miizakere edilmesi ve sonuglandirilmas: yetkisini AB
Komisyonuna devreden Amsterdam Antlagsmasi ile sekillendi. 1999 yilina
kadar, AB’nin geri kabul anlagsmalarini AB diizeyinde tamamlama yetkisi
yoktu. Amsterdam Antlagsmast 1 Mayis 1999°da yiirirlige girdiginde, AB,
geri kabul anlasmalarim1 AB diizeyinde tamamlama yetkisine sahip oldu.
AB’nin Isleyisi Hakkinda Anlasma’nin 4. ve 5. Maddelerinde sirasiyla
miinhasir ve paylasilan yeterlilik alanlar1 tanimlanmaktadir. Yeni yetkinligi
g0z Oniine alarak, Ekim 1999'da Tampere Zirvesi'nde liye iilkeler, Avrupa
Komisyonu’nu, geri kabul hiikiimlerini biitliinlestirmeye ve li¢iincii iilkelerle
geri kabul anlagsmalarin1 tamamlamaya ¢agirdi. Bu tarihten sonra, geri kabul
anlagmalar1 go¢ akimlarinin yonetimi i¢in AB diizeyinde birincil arag haline
gelmistir, ¢iinkii AB’yi bir ulusiistii varlik olarak i¢eren ¢ok tarafli anlagsmalar
ikili olanlardan daha etkilidir. Ayrica tiglincii nesil geri kabul anlagmalarinda
anlasmaya taraf olmayan devletlerin vatandaslarinin da geri kabul
edilmesinin dahil edilmesi, AB iilkelerinin kontrol yiikiinii azaltmay1 ve go¢
akislarinin kontrolii i¢in {iciincii lilkelerle etkilesimde bulunmay1 amaglayan

onemli bir gelismeydi.

Bahsedildigi gibi, geri kabul anlasmalari, diizensiz gd¢menlerin
ilkelerine veya giivenli bir tiglincii lilkeye geri gonderilmesini kolaylastirmak
icin kullanilan araglardir. Ancak bu tezde geri kabul anlagmalarinin bir
giivenliklestirme siirecinin bir pargast oldugu ve bu anlagmalarin, uluslararasi
hukuka aykir1 olan kotii iade kararlarinin alinmasimi tesvik edebilecegi
savunuluyor. Yani geri kabul anlagmalari, insan haklar1 ihlallerinde bir
katalizor gorevi gorebilir. Burada kendilerini savunmasiz bulma ve siginma
sistemine erisememe riski altinda olan tigiincii lilke vatandaslarinin haklarina
odaklanmak 6zellikle énemlidir. Insan haklarina saygi ve insan haklarmnm

korunmas1 Olgiitleri, geri kabul anlagmasmin imzalanmasiyla ilgili
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miizakerelerin baglatilacag iilkelerin se¢iminde 6nceden belirlenmelidir. Bu
Olctitler, ilgili insan haklar1 hukukuna, sigimma arama ve siginmadan

yararlanma hakkina ve geri gondermeme ilkesine saygi gostermelidir.

Uluslararasi hukuka ve AB hukukuna gore tliye devletler siginmacilara
iliskin bir gonderme karar1 alirken, si§inmacinin gectigi transit iilke, tiye lilke
i¢cin degil s6z konusu kisi i¢in tiglincii bir giivenli iilke olmalidir. AB hukuku,
bir iilkenin gilivenli bir ii¢lincii iilke olarak diigiiniilebilmesi i¢in bes kriter
listeler. Bir iilkede a) kisinin yasami ve 6zgiirligi, irk, din, uyrukluk, belirli
bir toplumsal gruba {iyelik veya siyasi goriis nedeniyle tehdit altinda degilse;
b) kisiye yonelik 2011/95/AB sayili Direktifte tanimlanan ciddi zarar riski
yoksa; ¢) lilke 1951 Cenevre Sozlesmesi uyarinca geri gondermeme ilkesine
uyuyorsa; d) uluslararasi hukukta belirtilen iskence ve zalimane, insanlik dis1
veya onur kirict muamelenin yasaklanmasina saygi gosteriyorsa; e) iilkede
miilteci statiisiinii talep etme imkani ve miilteci oldugu tespit edildiginde 1951
Cenevre SoOzlesmesi uyarinca koruma altina alinma imkani varsa, o iilke

giivenli bir ti¢iincii tilke kabul edilebilir.

Bir iiye iilke, bir kisinin transit iilkeye geri kabul edilmesini talep
ettiginde, oncelikle, istenen lilkenin geri gonderilen kisiye siirdiiriilebilir bir
durum saglayabilecegi veya en azindan temel sosyal yardimlara
erisebileceginin garantisini vermesi gerekir. Bu kosullar karsilanmazsa,
gonderen iilke geri kabul talebinden feragat etmeli ve kisiye kendi
topraklarinda kalmasi kosuluyla asgari sosyal haklara erisim izni vermelidir.
Tiirkiye ve Pakistan ile imzalanan geri kabul anlagsmalarinda goriilecegi
tizere, bu iilkeler aslinda geri kabul i¢in uygun tilkeler degildir ve tezde bahsi
gecen uluslararasi miilteci haklarinin ihlal edildigi tilkelerdir. AB, hem kendi
mevzuatlarina hem de uluslararasi hukuktan kaynaklanan haklara saygi
duymaksizin, bu anlasmalar1 giivenlik odakli bir yaklagimla uygulamaya

devam etmektedir.

202



Tezde ilk oOrnek olarak AB-Tiirkiye geri kabul anlagmasi
incelenmistir. AB’nin bu anlagsmay1 yapma arzusu giivenlik kaygilarindan
gelmisken, Tiirkiye i¢in anlagsmanin imzalanmasinin baslica nedeni vize
ozgurliigiidiir. Bir baska deyisle ne AB ne de Tiirkiye, bu anlagmaya insan
haklar1 baglaminda yaklasmistir. AB tarafindan Tiirkiye’ye yapilan veya
yapilacak olan geri gondermelerin bugiinkii sartlar altinda uluslararasi
hukuka aykir1 oldugu savunulmustur. Bu uluslararasi hukuka aykir1 durumun
sorun edilmeden anlagmanin yapilmis olmasi, AB-Tirkiye geri kabul
anlagmasinin bir tehditle miicadele ettigi izlenimini verdigi i¢in anlagmanin

bir giivenlik enstriimani olarak degerlendirilebilecegini gosterir.

Anlasmanin uluslararasi hukuka aykirt yonlerinden birisi, Tiirkiye’nin
1951 Cenevre Sozlesmesi iizerindeki cografi kisitlamasidir. Avrupa digindan
gelen siginmacilar (Avrupa Konseyi iiyesi olmayan iilkelerin vatandaslari),
miilteci statiisiinii kazandiktan sonra Tiirkiye’de yerlesememektedir. Tiirkiye,
1951 Cenevre Sozlesmesine getirilen cografi kisitlamaya uygun olarak,
Avrupa disindan gelenlere miilteci statiisii vermese de, Suriye I¢ Savasi
sirasinda Tiirkiye, ozellikle Suriyeliler i¢in tutumunu kismen degistirmis ve

Suriye’deki savastan kaganlara kapilarini agmustir.

Bunun yani sira Yabancilar ve Uluslararasi Koruma Kanunu (YUKK)
ile yeni bir mevzuat ¢ikardi ve 22 Ekim 2014’te yaymlanan yonetmelik
uyarinca 28 Nisan 2011°den itibaren Suriye’den gelip siginma talep edenlere
gecici  koruma saglandi. YUKK ile Tirkiye miilteci statiisliniin
kazanilmasinda cografi kisitlamasini siirdiirdii ve Avrupa iilkelerinden kagan
kisilere uluslararasi koruma saglama amacini siirdiirdii. Miilteci statiisii
kazanma sartlarin1 yerine getirecek Avrupa disindan gelen kisilere, ticlincii
bir iilkeye yerlestirilene kadar yasal olarak Tiirkiye’de kalmak igin insani

kosullarin saglanacagi garantisi verildi.
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YUKK, vyabancilar i¢in dort uluslararasi koruma tiirii belirledi.
Miilteci statiisii, 1951 Cenevre Sozlesmesi uyarinca irk, din, vatandaglik,
iiyelik ve diislince sebebiyle zulme ugrama ihtimalinden korkan Avrupa

devletlerinin vatandaglarina verilecektir.

Tiirkiye’deki cografi sinirlamalar nedeniyle miilteci statiisiine sahip
olamayan ancak ayni korkular yiiziinden iilkelerinden ayrilanlar i¢in sarth
miilteci statlisii verilecektir. Hukuki islemlerin tamamlanmasi sirasinda
Tiirkiye’de kalmalarina ragmen, miilteci statiisiine kavustuktan sonra bu

kisiler tigiincii iilkelerde yeniden yerlestirileceklerdir.

Miilteci veya kosullu miilteci statiistinii karsilamayan ancak zulme,
Olim cezasina tabi tutulmaktan ve kendilerine yonelik siddet eylemlerine

maruz kalmaktan korkanlar i¢in, ikincil koruma statiisti verilecektir.

Son olarak, Tiirkiye Cumhuriyeti topraklarina giren ve kendi istekleri
disinda iilkelerinden ayrilmais, acil ve gecici koruma ihtiyaci olan yabancilara
gecici koruma statiisii verilecektir. Gegici koruma, go¢menlerden gelen
uluslararasi bir koruma talebi olup olmadigina bakilmaksizin verilen bir
giivencedir. Bu statiiyle, Suriyelilerin ii¢lincii bir iilkeye siginmak i¢in

Tiirkiye’de gegirdikleri zaman yasal giivence altina alinmistir.

YUKK’nin 91. Maddesi kapsamindaki gecici koruma statiislinii daha
genis bir ¢ercevede diizenlemek i¢in 22 Ekim 2014’te yayinlanan “Gegici
Koruma Yonetmeligi” ile gecici koruma altindaki kisilere verilen haklar
tanimlamistir. Bu haklar saglik hizmetlerine, egitim hizmetlerine, isgiicii
piyasast hizmetlerine, sosyal yardimlara, sosyal hizmetlere ve ¢evirmenlik
hizmetlerine erisimi kapsar. Gegici Koruma Ydnetmeligi Suriyelileri “gecici
olarak korunanlar” olarak kategorize etmis, kendilerine “Gegici Koruma
Kimlik Belgesi” saglamig ve yonetmelikle diizenlenen haklardan ve

hizmetlerden vyararlanmalarin1 saglamistir. Tiirk mevzuatinda Onemli
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ilerlemeler olmasina ragmen, gegici koruma altindaki Suriyeliler 1951
Cenevre Sozlesmesi’nde sozii edilen tiim haklara sahip degildir. Tiirkiye’deki
Suriyelilerin 1951 Cenevre S6zlesmesi uyarinca bir miilteci korumasina

erigimi yoktur.

Ikinci olarak, Tiirkiye’de miilteci haklarmn ihlali pek ¢ok kurulus
tarafindan belgelenmistir. Tirkiye'yi gegmeye calisan birgok sigimmaci
gozaltina alind1 ve siginma prosediirlerine erismeleri engellenmistir. Avrupa
disindan gelen siginmacilarin keyfi tutuklamalarla karsi karsiya kaldiklar
Uluslararas1 Af Orgiitii gibi kuruluslar tarafindan defalarca belgelendigi ve
insanlik dis1 ve onur kirict muameleye maruz kaldiklari belirtilmistir. Birgok
ulusal ve uluslararasi gozlemci gozaltt merkezlerini ve gozalt1 kosullarini
elestirmis; gocmenlerin  fiziksel olarak koti muamele gordiikleri,
doviildiikleri, hukuki yardim ve ¢eviri hizmetlerine ¢ok az ulasabildigi veya
hi¢ ulasamadig1, tutuklama kararina itiraz etme imkanlarinin bulunmadigi ve
gozlerden uzak yerlerde tutulduklarini rapor etmistir. AB yasasi, “gilivenli
ticiincii lilkenin” geri gondermeme ilkesine saygi duymasini gerektirirken,
Tiirkiye 6rneginde AB hukuku unutulmus gibi goriiniiyor. Tiirkiye’den geri
gonderme olaylar1 defalarca belgelenmistir. Bazi raporlar, Tiirkiye’nin zaman
zaman bazi Suriyelileri Suriye’ye geri gonderdigini ya da fiziki gii¢

kullanarak sinir1 gegmesine izin vermedigini belirtmistir.

Tezde ikinci 6rnek olarak incelenen Pakistan’da ise durum ¢ok daha
vahimdir. Pakistan ile geri kabul anlagsmasi imzalamanin gerekliligi, 1999
Yiiksek Diizeyli Afganistan Eylem Planinda onerilen dnlemlerden biriydi.
Pakistan’in tarihsel olarak go¢ veren bir {lilke oldugunu sdylemek
miimkiindiir. Ayrica iilke ekonomisi biiyiikk oranda yurtdisinda yasayan
vatandaslarinin {ilkeye gonderdigi paraya bagimlidir. Bu nedenle, 1950°den
beri Avrupa'da Pakistanlilarin varligi, Avrupa iilkeleri ve Pakistan arasindaki

iligkiyi etkilemistir. Bu iliski, karsilikli anlayisa ve diizensiz go¢ eden

205



vatandaslarin  geri kabul edilmesine iliskin dengeli sorumluluga
dayanmaktadir. Bununla birlikte, 6zellikle Afganistan’in SSCB tarafindan
isgal edilmesinden sonra, Pakistan sadece diizensiz go¢ kaynagi bir iilke
degil, ayn1 zamanda Afgan miiltecilerin transit olarak kullandig bir {ilke
haline geldi. Bu baglamda Pakistan kendini, AB’nin diizensiz gocle

miucadelesinde kritik bir konumda buldu.

Pakistan 40 yildir bir milyondan fazla miilteciye ev sahipligi yapiyor.
Ulkede resmi olarak kayith 1,5 milyon Afgan miiltecinin yan1 sira yaklasik 1
milyon kayith olmayan miiltecinin yasadigi tahmin ediliyor. Pakistan,
Tiirkiye’den sonra en ¢ok gé¢cmen barindiran ikinci iilke olmasina ragmen,
1951 Cenevre Sozlesmesi ve 1967 Protokolii'ne taraf degildir. Ayrica,
miiltecilerin korunmasi i¢in ulusal bir mevzuat da bulunmamaktadir ve
uluslararasi koruma arayan kisilerin miilteci statiisiinii belirleme prosediirleri
olusturulmamigtir. Bir ulusal miilteci yasal ¢er¢evesinin yoklugunda,
BMMYK, Pakistan Hiikiimeti ile BMMYK arasinda 1993 yilinda imzalanan
isbirligi anlagsmasi uyarinca, miilteci statlisiinii belirleme gorevini yerine
getirir ve Pakistan Hiikiimeti adma yiritiir. Pakistan genel olarak
BMMYK’nin miilteci statiisii vermek i¢in aldig1 kararlar1 kabul etmis ve
Afganistan konusunda kalict bir sonu¢ saglanincaya kadar miiltecilerin

Pakistan’da kalmalarina izin vermistir.

Pakistan’daki Afgan go¢menlerin durumu BMMYK, Pakistan ve
Afganistan arasindaki T{¢lii anlasma c¢ercevesinde periyodik olarak
diizenlenmektedir. Son anlagma 31 Aralik 2015°te sona ermis ve Pakistan
Hiikiimeti s6zlesmeyi 2016°nin basinda alt1 ay boyunca uzatmis ve daha sonra
Aralik 2016’ya kadar ikinci kez uzatmistir. Afganistan Hiikiimeti 2017 yilinin
sonuna kadar bir uzatma istemektedir. Uluslararasi orgiitlerin baskilarindan
dolay1, Pakistan bu tarihi 31 Mart 2017 tarithine kadar uzatmistir. Pakistan

federal kabinesinin Afgan miiltecilerin statiisiinii 2017 yili sonuna kadar
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uzatti@i duyumlar1 olsa da heniiz bir kamuoyu agiklamast olamamistir. Bu
iclii anlagsmalar geri gondermeme prensibini i¢erse de her Afgan miiltecinin
bir miilteci kay1t kart1 tutmas1 gerekmekte ve bu belgelerin yoklugu sinir dist

edilmeye neden olmaktadir.

Pakistan insan haklariyla 1ilgili pek az wuluslararas1 sozlesme
imzaladigindan, birgok STK Pakistan’in geri kabul i¢in uygun bir iilke
olmaktan ¢ok uzak oldugunu belirtiyor ve bu konuda haksiz degiller. Bombali
saldirilar, asiret ¢atismalari, Hiristiyan ve Ahmadi azinliklara yapilan zuliim,
kadinlara yonelik siddet, yedi yasindan kii¢iik cocuklarin tutuklanmasi,
homoseksiiellige karsi iki y1l hapis cezas1 ve kirbaglama cezalarinin verilmesi
Pakistan’daki giindelik hayatin bir pargasi. Buna ek olarak, 6liim cezas1 halen
yiiriirlilkte ve Uluslararas1 Af Orgiitii’niin gostermis oldugu gibi, Pakistan’a
geri kabul edilen Afganlara yonelik ayrimecilik ve insan hakki ihlalleri hemen

hemen her giin ger¢eklesmektedir.

Pakistan’daki kadinlar ise erkeklere gore ¢ok daha biiyiik tehlike
altindadir. Thomson Reuters Vakfi’nin yapmis oldugu bir kiiresel alg1 anketi
Pakistan’in diinyadaki kadinlar i¢in {igiincii en tehlikeli yeri oldugunu
gosterdi. Uzmanlara gore, bu degerlendirmenin baslica sebepleri kadinlara
yonelik asit saldirilart; ¢ocuk yasta yaptirilan zoraki evlilikler; kiiltiirel,
kabilesel ve dini uygulamalar; fiziksel tacizler ve taslama cezalariydi. Ankette
ortaya ¢ikan bir baska gercek, her yil 1.000’den fazla kadinmn “namus
cinayetine” kurban gittigi ve kadinlarin %90’ 1inin aile i¢i siddete maruz
kaldigiydi.

Dahasi, yakin tarihli bir rapora gore, geri gobndermeme ilkesine aykiri
bir sekilde binlerce Afgan miiltecinin Afganistan’a zorla geri gonderildigi
belgelenmistir. Bu sekilde geri gonderilenlerin kayith Afgan miilteci sayisi
2016 yilinin ikinci yarisinda 365.000 kisiyi bulmustur. Ayrica, tilkedeki 1
milyon kayith kayit dist Afgan niifusun 200.000’inin iilkeden ayrilmak
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zorunda kaldig belirtiliyor. Bu geri gonderme operasyonu, yakin tarihteki en
bliylik yasadisi zorla geri doniis eylemi olarak kaydedildi. Pakistanl yetkililer
2017’de de benzer sayilarin Afganistan'a donmesini istediklerini sdyliiyorlar.
Pakistan’in yiizbinlerce kayitli ve kayit dis1 Afgan miilteciyi Afganistan'a geri
gondermesinin, geri gondermeme ilkesine aykiri oldugu acik. Avrupa
Komisyonu da, geri kabul edilen kisilerin haklarna saygi gosterilmesini

saglamak ve bunlarin glivenligini saglamak i¢in etkili bir nlem almada.

Geri kabul anlagmalarinin giivenlik araglari oldugu gergegi bu iki
ornekle ortaya konulmaktadir. Tez, Tiirkiye ve Pakistan ile yapilan
anlagmalarla gosterdigi gibi, AB diizensiz gocii bu anlasmalarda belirli bir
tehdit imgesi olarak tanimliyor. Bu tehditle miicadele etmek igin, geri kabul
anlagmalar1 olaganiistii ve hatta yasadisi tedbirler aliyor ve bu anlagmalarla
da bu tedbirleri mesrulastiriyor. Tez ayrica AB’nin, siginmacilarin
basvurularini dogru bir sekilde degerlendirmeksizin uluslararasi hukuktan ve
AB hukukundan dogan haklarina erisemeyecekleri, keyfi gozalti, iskence ve
geri gondermeye tabi tutulabilecekleri sozde gilivenli figiinci iilkelere
gonderdigini savunuyor. Bu ihlaller teoride, geri kabul anlagsmalarinin iiye
devletlerin miiltecilere karst sorumluluklarindan kagabilecegi bir arag
olabilecegini de gostermektedir. Bir yandan AB, bir Avrupa kimligini insa
etmeye calisiyor ve kiiresel bir giic olmak istiyor; diger yandan, kiiresel

zorluklarin ¢ézlimiindeki roliinii g6z ard1 ediyor.

Bazilari, geri kabul anlasmalarinin sadece yasal bir ¢erceve oldugunu
iddia etse de, s6z konusu anlagsmalar agik¢a insan haklari ihlallerine yol
acmakta ve sadece AB’nin giivenligini gz oniine almaktadir. Dolayisiyla
AB, insan haklar ihlalleri baglaminda, Tiirkiye ve Pakistan’dan daha kotii
durumdadir. Sigmmacilarin, miiltecilerin veya ekonomik gd¢cmenlerin bir
kisminin veya tamaminin geri kabul anlagsmalariyla geri gonderdiklerinde,

uluslararas1 hukuktan ve AB hukukundan dogan haklarmi kaybetmeleri,
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iskence gormeleri, hayatlarin1 kaybetmeleri durumunda, AB’nin gilivenlik

odakl1 go¢ politikalar yiiziinden AB’nin sorumlulugu daha fazladir.
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