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ABSTRACT

EVALUATION OF DEVELOPMENT READJUSTMENT SHARE
DEDUCTION FROM THE PUBLIC SERVICE AREAS WITH REGARD TO
PUBLIC INTEREST CONCEPT:

THE CASE OF TURKISH STATE RAILWAYS

AKAR, Berrak
Ms., Department of City Planning
Supervisor: Prof. Dr. Serap KAYASU

June 2017, 156 pages

It is one of the most important tasks of the state to prevent unplanned
urbanization and to provide healthy urbanization and infrastructure. Planning is also
one of the most effective instruments used to accomplish this task. On that sense,
planning appears as a significant tool which is used by central and local governments

to provide public interest.

The implementation of development plans which are guiding to the practices
on physical space, enable the reflection of public interest to the space. The purpose
of development plan implementation is to create public service areas that provide
solutions to the transportation, health, social and cultural needs of the citizens as well
as the organized urbanization. However, it is needed an allocation of space for those
services in the field, and a source for this allocation. In return for the value increase
occurring after regulation, a deduction is made under the name of development
readjustment share (DOP) from all the lands included in the regulation area. This
deduction should be used for the creation of social facilities to meet the needs of

public, in other words it must be used for providing of public interest.



However, there are some contradictory situations between the development
readjustment share deduction and public interest. In the development plan
implementation applied in our country, the deduction of development readjustment
share is taken from the areas which are reserved for public service in development
and master plans and the properties belong to those public institutions. This situation
is persistently maintained despite being contrary to the Reconstruction Law No. 3194
and the related regulations and it causes the disruption of public service. Since it is
not possible to mention of any value increase after the implementation of
development plan, it is not be considered legal to defend the deduction of
development readjustment share in the fields subjected to carrying out public

services.

The aim of this study is to examine the deduction of development
readjustment share taken from the lands which belong to Turkish State Railways, and
evaluate the case in detail. The results of the study are expected to be a guide while

re-addressing the practice of development readjustment share on public lands

Key Words: Public interest, Turkish State Railways, development readjustment

share, value increase

Vi



OZET

KAMU HIiZMET ALANLARINDAN DUZENLEME ORTAKLIK PAYI
KESINTISI YAPILMASININ KAMU YARARI KAVRAMI ACISINDAN
DEGERLENDIRILMESI:

TURKIYE CUMHURIYETi DEVLET DEMIRYOLLARI ORNEGI

AKAR, Berrak
Yiiksek Lisans, Sehir Planlama Boliimii
Tez Yoneticisi: Prof. Dr. Serap KAYASU

Haziran 2017, 156 sayfa

Carpik ve diizensiz yapilagmayi onlemek, diizenli ve saglikli bir sehirlesmeyi
gerceklestirmek devletin en dnemli gorevlerinden biridir. Planlama da bu gorevi
gerceklestirmek i¢in kullanilan etkin araglardan biridir. Bu yoniiyle, planlama kamu
yarari saglamak i¢in merkezi ve yerel yonetimler tarafindan kullanilan belirleyici bir

arac olarak karsimiza ¢ikmaktadir.

Planlamanin fiziki sahada uygulamasina yol goésteren imar uygulamalart,
kamu yarar1 kavraminin mekana yansitilmasini saglar. Imar uygulamalarmin amaci,
diizgiin yapilasmanin yan sira, aynit zamanda vatandaglarin ulagim, saglik, sosyal ve
kiiltiirel ihtiyacglarina ¢oziim olacak sosyal donati alanlar1 olusturmaktir. Ancak,
biitiin bu tesisler i¢in uygulama sahasi igerisinde yer ayrilmasina, bunun i¢in de
kaynaga ihtiyag¢ bulunmaktadir. Bu kaynak diizenleme sahasina giren tiim
taginmazlardan, diizenleme sonrasinda olusacak deger artis1 karsiliginda; diizenleme
ortaklik payr (DOP) adi altinda bir kesinti yapilmaktadir. Yapilan bu kesinti de
kamunun ihtiyaglarini karsilayacak sosyal donati alanlarinin olusturulmasi igin, bir

diger ifadeyle kamu yarari igin kullanilmalidir.

Vii



Ancak, DOP kesintisi ile kamu yarar1 arasinda ¢eliski olusturan bazi durumlar
bulunmaktadir. Ulkemizde yapilan imar uygulamalarinda, imar planlarinda kamu
hizmeti i¢in ayrilan ve miilkiyeti o kamu kurulusuna ait olan alanlardan diizenleme
ortaklik pay1 kesintisi yapilmaktadir. Bu durum 3194 Sayili Imar Kanunu ve ona
bagli yonetmeliklere aykirilik teskil etmesine ve s6z konusu kamu hizmetini sekteye
ugratmasma ragmen israrla slirdiirilmektedir. Halihazirda kamu hizmetinin
yiriitiildiigi alanlarda, imar uygulamasi1 sonrast herhangi bir deger artisindan s6z
edilmesi mimkiin olmadigindan, diizenleme ortaklik pay1 kesintisinin de hukuki

oldugu diisiiniilemez.

Bu ¢alismanin amaci, kamu arazilerinde yapilan diizenleme ortaklik payi
kesintilerini Tiirkiye Cumbhuriyeti Devlet Demiryollar1 (TCDD) miilkiyetindeki
araziler Orneginde incelemek ve degerlendirmelerde bulunmaktir. Caligmanin
sonuglarinin, DOP kesintisi uygulamasinin kamuya ait araziler 6zelinde yeniden ele

alinmasi1 konusunda yol gosterici olmas1 beklenmektedir.

Anahtar Kelimeler: Kamu yarari, T.C. Devilet Demiryollari, diizenleme ortaklik pay,

deger artisi
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CHAPTER 1

INTRODUCTION

1.1 DEFINITION OF PROBLEM AND CONTENTS OF THE STUDY

This thesis evaluates the development plan implementation applied in public
service area with regard to public interest concept. Examining of development plan
implementations which is a way of promoting public interest is the main purpose of
this research. In other words, development plan implementation which is a kind of
land readjustment method using in Turkey is an instrument to provide public service,

so aim of this study is to analyze development plan implementations.

Public interest concept has been a controversial issue since the time of Plato.
The lexical meaning of public interest is that it is anything affecting the rights,
health, or finances of the public at large. Besides the definition in dictionary, several
definitions have been discussed by different theorists in literature. In this thesis,
different views about public interest will be explained. The literature survey about
public interest is going to be classified based on theories. Public interest concept in

Turkish experience will be discussed in legal context.

Public interest is mentioned in Turkish Constitution of 1982 for many times.
According to Turkish Constitution, individual rights can be restricted in order to
provide public interest. Depending on the Turkish Constitution, governmental
institutions and local authorities are responsible for promoting public interest

particularly.

In this framework, first of all, it is accepted that the main purpose of planning
is to serve and provide public interest; therefore the most important question is “how
planners use the concept of public interest?” is going to be examined briefly. Land
readjustment concept which is used in planning to serve public interest is explained
in detail, and the land readjustment providing public interest methods is examined

and examples from the world are expressed.

1



Land readjustment is an important tool for urban development, creating new
land and reorganizing urban areas. The urban land readjustment procedures can be

divided into three categories (Sentiirk, 2003):

1. Readjustment for Plan Implementation
2. Joint Land Readjustment
3. Land Pooling

In Turkey, the readjustment for plan implementation is used for as a land
readjustment method. It is explained in 18" Article of Reconstruction Law and its
accompanying regulations. The land readjustment method can also be called as
“Development Plan Implementation” or “Implementation of 1 8" Article” in
Turkey. In general, the municipalities are responsible for the process of development
plan implementations. The main subject of the development plan implementation is
“development readjustment share” (diizenleme ortaklik payi-DOP) which can
shorten as DOP. Development readjustment share is also called contribution

percentage; however, the concept of DOP is going to be used in this study.

The main subject of this thesis is development readjustment share which is an
instrument for providing of public interest. There is a dilemma of using DOP method
to make deduction from public service areas in Turkey. This matter is brought to trial
for several times from different public institutions. This situation will try to be

explained through the case of Turkish State Railways.

DOP is defined in the 18™ Article of the Reconstruction Law. According to
Reconstruction Law No: 3194 and 18™ Article, it is stated that the DOP application
can be made for public services (primary and secondary institutions affiliated to the
Ministry of National Education, public services such as roads, squares, parks,
parking lots, children's horticulture, green areas, places of worship and police
stations and facilities related to these services). These public areas are provided via
the contribution percentage of within project area. According to this article,
landowners who have parcels in development plan implementation project area (land
readjustment project) have to give up at most 40% of their land for mentioned

purposes.



According to 18™ Article of the Reconstruction Law, DOP deduction is
applied in exchange of the value increase of the estates due to land adjustment.
So it is definitely said that, if there is no increasing in land value there cannot be

DOP deduction.

However, sometimes DOP is used contrary to its purpose because of illegal
applications of municipalities and the lack of knowledge of the landowners. The least
known examples of this situation is making DOP deduction from the areas that
providing public service such as school areas, railways, highways, etc. This is one of
the most significant dilemmas in land readjustment process. This dilemma is the

problem of this thesis which is defined below;

“It is contrary to laws and regulations to make development readjustment
share deduction from the areas which provide public service and are allocated for

public service in master and development plans.”

Therefore, this dilemma is going to be explained through the case Turkish

State Railways in the light of the sample cases and juridical decisions on railways.

1.2 ASSUMPTIONS

In this study, some assumptions are going to be focused. First of all, there is
no single definition for public interest. Several definitions about public interest have
been discussed by different theorists. Secondly, according to the Turkish Supreme
Court’s decisions, public service is public interest. With this context, there are some
applications to promote public interest in our country. One of them is planning; the
main purpose of planning is to serve and provide public interest. Another assumption
is that there is an instrument in planning used for providing public interest with
creating public spaces which is called land readjustment in other words development
plan implementation in Turkey. It is government and also citizens task to prevent
un-planned and irregular structuring, implement well-ordered and healthy
urbanization. In order to fulfill this task, administration uses different methods in
planning and one of these methods is development readjustment share (contribution

percentage). To sum up briefly:



There is no single definition for public interest because there are

different public interest concepts discussed by theorists.

According to the Turkish Supreme Court’s decisions, public service is

public interest.

The main purpose of planning is to serve and provide public interest.

Land readjustment technique is used for providing public interest via

creating spaces for public needs in planning process.

1.3 HYPOTHESES

The main subject of the development plan implementation is

“development readjustment share”(DOP)

DOP application can be made for which public services (primary and
secondary institutions affiliated to the Ministry of National Education,
public services such as roads, squares, parks, parking lots, children's
horticulture, and green areas, places of worship and police stations
and facilities related to these services). Although, it is not determined

clearly in law, railways facilities are public services also.

When one of the public interests is preferred to the other, the concept
of "superior public interest" emerges. Otherwise, public interest is

damaged further.



1.4 THE METHOD OF ANALYSIS

Evaluation of development plan implementation applied in public service area
(Development Readjustment Share from the Point of Public Interest Concept) is the
subject of this study. The methodology of this thesis mostly depends on the literature

surveys and case studies.

In order to evaluate this subject, the concept of public interest in the literature
will be reviewed and theories related to public interest will be investigated.

Connection between public interest concept and sample cases will be established.

In this study, the official documents containing the bill of claims, expert
reports and decision texts of the five cases about DOP applications in Turkish State

Railways constitute my source of evidence data.

The subject of this thesis will be proven under the light of those data. It will
be given brief explanation about what it has been done in this study, and the opinions

about the subject of thesis will be explained.

1.5 CASE STUDY SELECTION CRITERIA

The reason to choose Turkish State Railways as a case study while examining
development plan implementations is that; Turkish State Railways is a public
institution that has a large number of properties. In this sense, Turkish State Railways
is faced with lots of problems related to development plan implementation and

development readjustment share applications.

Moreover, Turkish State Railways has many cases which were brought to the
courts and there are several decisions in favor of the Turkish State Railways.
Therefore, it is decided that this public institution can be a good sample for

explanation of illegal development plan implementations.






CHAPTER 2

THE CONCEPT OF PUBLIC INTEREST

In 1950s, public interest growth and progressed, however, the public interest
concept is highly disputed issue in all over the world especially with the beginning of
2000’s due to the effects of globalization. The concept of public interest has been
discussed by politicians, sociologists, jurists and planners in the literature. Because
of uncertainty in the definition of public interest, there has been an ongoing
disagreement about what exactly it contains. Public interest destroys individual rights
or not is the most controversial question due to the fact that it is the central to politics
and policies. Therefore, the first aim of this thesis is discussing the public interest

concept with respect for different theories and making it more clear for society.

2.1 DEFINITIONS OF PUBLIC INTEREST

There are different views on what is public interest. The reason of this variety
is so problematic is that interest can be defined subjectively, objectively or anywhere
in between (Howe, 1983, p.21). Formal definitions describe the public interest as the
objectives of duly authorized governments carrying out activities necessary to the

welfare of the community (Gant, 2005, p.48).

For instance, according to Schubert (1960, p.11), public interest is defined
from either a universalist or a particularist perspective and he claims that there is no

public interest.

Kapani (cited in Bozeman, 2007, p.84) claims that “public interest refers to
the efforts to behave justly” and is not a “concrete concept”. In that point it is
important to describe “behave justly” to define public interest. No definitive criteria

are available for the “behave justly”, so public interest is ill-defined in this definition.

On the contrary, according to Fesler (cited in Bozeman, 2007, p.87), public

interest is an ideal. If it cannot be said that public interest exists, then it likewise
7



could not be said that justice, liberty and integrity exist. Similarly, Flathman (cited in
Bozeman, 2007, p.84) states that “the ambiguity of the public interest is not adequate
justification of its abandonment.” Both Fesler and Flathman agree the existence of

ambiguity in the definition of public interest concept.

According to Leys and Perry (quoted in Bozeman, 2007, p.218), public
interest can have different meanings such as formal meaning and a substantive
meaning. Public interest can be defined as a device to explaining the reason of

political movements and decisions. It is also claimed that

“Public benefit is a multi-functional concept that cannot be considered
independent  from the interest of the individuals and groups that form a nation and
should be deemed as a natural or necessary balance among the benefits of the

groups within the society” (Akillioglu, 1989, p.11)

According to Tunaya public interest is related to the social and political

principles as Leys and Perry stated. Similarly,

“Public interest acts as a decision maker between different individual
interests and there are two measures used in this arbitration process. Sometimes
public interest refers to interest of the most crowded group... and sometimes it is

defined by a not quantitative but a qualitative way” (Keles, 1989, p.42)

Keles (1989, p.46) also stated that collective interest is the extensive meaning
of public interest. Therefore political movement of the state is related to public

interest.

According to Bozeman (1979, p.74), public interest is a large-variety concept.
Moreover, sometimes its different definitions conflict with each other. We can sum

up public interest definitions as following items;

1) The concept of public interest is complex, ambiguous and ill-defined.
However, “the ambiguity of the public interest is not adequate justification of
its abandonment.” (Flathman, cited in Bozeman, 2007, p.84)

2) Public interest can be defined as a device to explaining the reason of political

movements and decisions.



3) Public interest is also described as an aggregative and collection of private
interests

4) However it’s description is not clear, public interest should refer to the efforts
to behave justly

5) Public interest seen as the common well-being or interest of the majority

6) Because of the wide variety of definition, meaning of public interest conflict

sometimes

2.2 AN OVERVIEW OF THE HISTORY OF PUBLIC INTEREST

It has been an ongoing debate about dilemma of private and public interest
concept. To understand public interest concept, it can be useful to take a brief look

at the history of it.

Public Interest is a reaction to Common Goodness (Le Bien Commun) after
1789 French Revolution. The political thought of revolution revealed that public

interest is a rational and realist concept. According to Akillioglu;

“Le Bien Commun is the common concept of the political history of pre-
industrial European societies. This concept has lived from the Greek Sites to
the Roman Empire and Middle Ages with the same attribute then fed the
monarchies till 1789 (1989, p.15).”

In fact, the concept of public interest extends to periods of Plato and
Aristotales. They claim that society, just like individual, tries to reach goodness
which is the last aim, while perfection constitutes the totally (unitary) (Ulkenli,

1991).

In the Enlightment Period, public interest was considered as an outcome of
the rights and interest those represented by social contract by Roussseau. This view
is called as common interest (Ulkenli, 1991). Regarding this view, public interest is
not sum of individual interests. Sometimes, individual interest may conflict with

public interest while public interest is superior.



As we all know, a man tries to maximize his profit and gains. However,
promoting public interest can be resulted in the loss of individual right and this
situation may cause conflict between the interest of public and interest of individuals.
The content of the public interest and relationship of public and self-interest cannot
be clarified sometimes. What is good for society may not be good for individuals. At
this point, authorities particularly planners should define the border of public interest
very carefully and fairly. It provides the ultimate ethical justification for the demands
of the state on the individual (Gant, 2005). The role of planners while defining the
content and the border of public interest will be discussed oncoming chapters in

detailed.

2.3 THEORIES OF PUBLIC INTEREST

The concept of public interest has been discussed since the time of Plato and
Aristotle. Although discussions about public interest began to arise by the mid-
1950s, there is no single and agreed explanation of this concept (Howe, 1983, p.20).
It have gained more significance during 2000s, the question of where public interest

lies has not yet been answered.

“While planners, other professional public administrators, decision makers,
interest groups and the press all discuss the idea of public interest and its practical

experience, there is no single idea and concept of the public interest” (Howe, 1983,

p.20).

“Every theory of public interest is actually a theory about how, in some
political system, the interest of individual relate to the interest of everyone taken

together” (Howe, 1983, p.21).

Although there is no consensus on explanation of public interest, there are
several theories trying to describe the public interest concept. In this chapter, the

theories are addressed under the 3 main headings:

10



1) Individual Theories
2) Common Interest View

3) Normative Theories

2.3.1 Individual Theories

According to individual theories, public interest is defined as the
maximization of individual interest. Although there are some differences among the
theorists, general acceptance is that individual and its utilities have dominance in

society.

The aggregative conceptions of public interest are based on Bentham’s
utilitarian theory. Bentham claims that a community is the collection of individuals,
therefore, public interest is simply the sum of individual interests (quoted in

Bozeman, 2007, p.94).

In this theory, public interest is equal to sum of individuals’ interest;
therefore, it is originally based on a subjective view (Campbell and Marshall, 2002).
Because of its subjective view, the difficulty with the aggregative conception is being
highly manipulable. Moreover, since public interest is determined by number of
individuals that are able to satisfy their own ambitions, this concept risks the
“tyranny of the majority.” The various interests can conflict with each other.
However, taking into consideration some principles such as common interest,
transparency, justice, it can be balanced these conflict of interests (Campbell and

Marshall, 2002).

As a result, defenders of individual theories deal with the community as a
collection of individuals. However in this concept there may be no aim based on
society itself. The significant and meaningful aims are fed by individual aims and its

utilities.

2.3.2 Common Interest Theories

The theorists, who participate in this group, claim that public interest is a sum

of common benefits which concern whole society. According to this approach,
11



protection of money value and minimum standards of health and welfare provided by
local governments are the main elements of public interest concept. Advocates of this

view have no arithmetic concerns, such as the collection of individual benefits.

Most traditional common interest ideas were produced by Rousseau.
According to Rousseau, collection of individual interests has no meaning for public,

because there are other interests which are not conflicting with each other.

These theories assume that there is a common good which is different from
the aggregation of private benefits, and sometimes it can be against to some of the
individuals in society to serve the public interest (Bozeman, 2007, p.89). It
emphasizes the common interests broader than individual or special interests but not

requiring an invariant or universal public interest (Bozeman, 2007, p.91).

In other words, in common interest view, the conception of public interest
defining the public interest as an interest of the entire community. What is meant to
be that describes; the thing that is good for society may not be good for individual
interests, even they can get harmed. The aim of normative public interest concept is

not to serve interests of all members, its aim is seeking out the ideal (should be)

In the same way, Barry and Braybrooke (quoted in Bozeman, 2007, p.90)
suggests that if an individual, group or organization set interests of society, almost
everyone will be part of a group or coalition that strives for a private interest counter
to the interest of the whole. Therefore, interest of the majority refers to the public

interest.

According to Cassinelli (quoted in Campbell and Marshall, 2002). the public
interest “it is taken to comprise the ultimate ethical goal of political relationship,
and institutions and practices are to be judged desirable or undesirable to the extent
that they contribute to or detract from the realization of the public interest”. In other
words, public interest is defined as the interest of all citizens and the role of
government is to adjust individual interest by using public interest as a guidepost.
When a policy or decision is made or put into effect by the state it must apply to all

members of the society in question (Campbell and Marshall, 2002).

The common interests view can be summarized briefly as;

12



e The meaning of public interest is the interest which all men have in common.

e There is always a common good which is different from aggregating of
private interests for society.

o Public interest refers to the benefit of the all citizens.

e What is good for society may not be good for individuals.

e However, it is sometimes difficult to determine what is good for public in an

objective way.

2.3.3 Normative Theories

According to Cochran (quoted in Bozeman, 2007, p.94) “Normative theories
advance the public interest as an ethical standard for evaluating public policies and

as goal public officials should pursue”

To briefly describe the above definition above, normative models deal with
what should be, it does not deal with what happens in the current situation. This
theory assumes that there is a common good which is different from the aggregation
of private benefits, and sometimes it can be against to some of the individuals in

society to serve the public interest (Bozeman, 2007, p.89)

Advocates of this theory acknowledge the public interest as a political choice
that is based on normative and value judgments, in other words public interest is a

moral concept in normative theory.

The normative approach of public interest deals with the question of “which
one will be right.” In the view of normative theory public interest rejects the concept

of public will because public will may not be right all the time.

According to normative approach, the public interest does not rest on positive
laws; instead, it rests on natural law. Since idealists define the public interest as “a
thing of substance, independent of decisional process and absolute in its term”
(Schubert, 1961, p.244), they reject the majority rule. They support the “right”
interest of public and therefore, the role of public official is to promote and serve
right interest of the public. In this respect, converting from public will and interest of

majority to public policies and actions is duty of authority of public interest.
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Hegel and Marx are the most famous advocates of these approaches.
According to Hegel, if public interest is taken in contractual sense, it is to be replaced
by public interest in the sense of the interest of the state, which is universal interest
and at the same time the true interest of the public and of all individuals (Ulkenli,

1991).

According to Cassinelli (quoted in Campbell and Marshall, 2002) the public
interest “it is taken to comprise the ultimate ethical goal of political relationship,
and institutions and practices are to be judged desirable or undesirable to the extent
that they contribute to or detract from the realization of the public interest”. In other
words, public interest is defined as the interest of all citizens and the role of

government is to adjust individual interest by using public interest as a guidepost.
To summarize the normative public interests briefly;

e The normative public approach deals with entirely what should be, not what
happens in the current situation.

e [ts aim is seeking out the “ideal”

e Public interest refers to the benefit of the all citizens

e What is good for society may not be good for individuals

e The public interest from a normative approach indicates the ideal and highest
ethical standards

e There exists a public interest concept is used to define while all the individual

interests are “true” for the public or not.

2.3.4 Summary of the Theories of Public Interest

In general sense, those theories above, which evaluate the concept of public

interest in terms of individual and community interest can be summarized as bellow

(Keles, 1993:95-97):

1- ) INDIVIDUALISTIC THEORIES: Advocates of these approaches are named as

utilitarian and aggregationist. According to this approach, the public interest is a
concept that is dominating of individual interests or collecting of individual

interests.
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According to this view defended by Hobbes, Hume, Bentham, and welfare
economists, it is possible to transform individual preferences into a collective
preference, but it has many logical difficulties. For instance, it is not always easy

to tell that (X) has more public interest from (Y).

Hobbes uses public interest as opposed to an individual interest. According to
him, logic requires that individual interests come first. According to David Hume,
whether an action, regulation or policy is in accordance with public interest or not,
it is necessary to examine that the public interest has effect on most of people or
not. According to Jeremy Bentham, the community is nothing more than a sum of
individuals. Therefore, the interest of the community is the sum of the benefits of

its members.

) COMMON INTEREST THEORIES: The theorists who represent in this group

claim that public interest is a sum of common benefits that concern whole society.
According to this approach, defense, protection of money value and minimum
standards of health and welfare are items of public interest and they are provided
by governments. Advocates of this view have no arithmetic concerns, such as the
collection of individual benefits.

Because, according to their approach, public interest is a notion based on
benefits that are not contradictory or shared unanimously. It depends on common
values which are accepted by all members of society. J.J. Rousseau and Pareto are

the most famous advocates of this group.

) NORMATIVE THEORIES: Advocates of this theory acknowledge the public

interest as a political choice that is based on normative and value judgments.
Hegel and Marx are the most famous advocates of these approaches. Casinelli
(quoted in Campbell and Marshall, 2002) stated that public interest is the highest
ethics which applicable to political events. As a result, it can be said that public

interest is a system of value judgments.
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When we examine the theories about public interest, it is seen that different

theories provide different definitions for public interest. In addition, the similarities

among these theories attract the attention as well.

2.4 PUBLIC INTERESTS CONCEPT IN TURKEY

24.1

Public Interest in Turkish Constitutions

Current Turkish Constitution was adopted after the period of 1980 military

coup. Like previous Turkish Constitutions, the 1982 Constitution defines social,

economic and political rights of citizens and regulates them.

As the 1982 Constitution regulates the rights of citizens, thus public interest

is mentioned in the constitutions articles in turn. These articles can be summarized as

follows:

Under the title of “Freedom of Residence and Movement” Article 23:
“Everyone has the right to freedom of residence and movement. Freedom of
residence may be restricted by law for the purpose of preventing crimes,
promoting social and economic development, achieving sound and orderly
urbanization, and protecting public property. Freedom of movement may be
restricted by law for the purpose of investigation and prosecution of an

offence, and prevention of crimes.

Under the title of “Property Rights” Article 35: Everyone has the right to
own and inherit property. These rights may be limited by law only in view of
public interest. The exercise of the right to property shall not contravene

public interest.

Under the title of “Utilization of the Coasts” Article 43: The coasts are under
the authority and disposal of the State. In the utilization of sea coasts, lake
shores or river banks, and of the coastal strip along the sea and lakes, public

interest shall be taken into consideration with priority. The width of coasts
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and coastal strips according to the purpose of utilization and the conditions of

utilization by individuals shall be determined by law.

Under the title of “Expropriation” Article 46: The State and public
corporations shall be entitled, where the public interest requires, to
expropriate privately owned real estate wholly or in part and impose
administrative servitude on it, in accordance with the principles and
procedures prescribed by law, provided that the actual compensation is paid

in advance.

Under the title of “Nationalization and Privatization” Article 47: Private
enterprises performing services of public nature may be nationalized in

exigencies of public interest.

Under the title of “ Local Administration” Article 127: The central
administration has the power of administrative tutelage over the local
administrations in the framework of principles and procedures set forth by
law with the objective of ensuring the functioning of local services in
conformity with the principle of the integrity of the administration, securing
uniform public service, safeguarding the public interest and meeting local

needs properly

Under the title of “Planning, Economic and Social Council” Article 166:
Planning the economic, social and cultural development, in particular the
rapid, balanced and harmonious development of industry and agriculture
throughout the country and the efficient use of national resources by taking
inventory of and evaluating them, and the establishment of the necessary
organization for this purpose are the duties of the State. Measures to increase
national savings and production, to ensure stability in prices and balance in
external payments, to promote investment and employment shall be included
in the plan; in investments, public interests and necessities shall be taken into
account and the efficient use of resources shall be proposed. Development

activities shall be realized according to this plan.
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e Under the title of “Forests and the Inhabitants of Forest Villages” Article
169: The State shall enact the necessary legislation and take the measures
required for the protection and extension of forests. Burnt forest areas shall be
reforested; other agricultural and stockbreeding activities shall not be allowed
in such areas. All forests shall be under the care and supervision of the State.
The ownership of state forests shall not be transferred. State forests shall be
managed and exploited by the State in accordance with the law. Ownership of
these forests shall not be acquired by prescription, nor shall servitude other
than that in the public interest be imposed in respect of such forests

(Retrieved from: http://global.tbmm.gov.tr, 10.10.2016).

To sum up, it can be said that the 1982 Turkish Constitution has mentioned
the concept of public interest and it highlights the importance of public interest with
stating that restriction may be occurred on individual rights and liberties on behalf of

public interest.

There are 6 main categories identified in the meaning of public interest
concept, according to the Turkish Supreme Court’s decisions (Akillioglu, 1989, p.18-
20):

It is a general and extensive concept

Public interest is in harmony with social interest
Public service is public interest

Public interest is the cause of limitation

Public interest is social interest, superior, changeable

AR S o e

Public law is a functional concept in every field of administrative law

2.4.2 Public Interest Concept in Central and Local Government

As it is said before, public interest has many definitions and view of aspects.
However, it is possible to say that in general terms, public interest is seen as a
common well-being and benefit of society. Therefore, public interest is central to
public policies. In this regard, public actions and services are shaped in accordance
with public interest. At that point, it can be better to mention about the institutions

which promote public services to citizens. The broadest definition;
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“Institutions are structures or mechanisms of social order, they govern
the behavior of a set of individuals within a given community. Institutions are
identified with a social purpose, transcending individuals and intentions by
mediating the rules that govern living behavior. As structures and
mechanisms of social order, institutions are a principal object of study in
social sciences such as political science, anthropology, economics, and
sociology (the latter described by Emile Durkheim as the "science of
institutions, their genesis and their functioning") Institutions are also a
central concern for law, the formal mechanism for political rule-making and

enforcement. (Retrieved from: https://en.wikipedia.org, 10.12.2016).,

The role of institutions for promoting public interest has changed greatly from
1930s to 2000s in all over the world. During the welfare state period, institutions’
roles for promotion public interest were highly significant. However, following
1980s, their significance has decreased because of the beginning of globalization that
effects of deregulation of the nation state and privatization of public activities and

services.

However, it cannot be said that, Turkey has been immediately and deeply
affected by globalization when comparing to developed countries. As it is mentioned
above, globalization requires the deregulation of the nation state and privatization of
some state-owned activities. Until the last few years, deregulation is quite slow and
deregulation of central authority and supporting of local governments are highly
problematic. There are many tasks which are still state-controlled and responsibilities
of governmental institutions in Turkey. Providing public interest is one of the
primary aims of Turkish state still, consequently, public interest is the “raison
d’etre” of government operations, political movements and organizations. In this
respect, only authorities have the power to prevent people from doing what they want
to do, when it harms the public, and provide benefits for the public. Therefore,

institutions are clearly significant agents for public interest promotion in Turkey.

Although many tasks in Turkey are still state-controlled, this structure has
started to change especially in the last few years. Due to the neo-liberal politics and
activities, particularly privatization of governmental institutions has increased
significantly. Unfortunately, it can be stated that, public interest has become the

19



interest of some specific groups, not whole society and therefore it is determined

regarding those classes’. This argument is addressed in the following chapters.
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CHAPTER 3

LAND READJUSTMENT METHODS IN TERMS OF PUBLIC
INTEREST AND PLANNING CONCEPTS

In this Chapter, planners’ role of serving public interest and its context in
planning will be discussed. In addition, it is going to be searched for the answer of
“how the planners promote public interest via land readjustment method in respect of
planning in Turkey?” It is also will be examined the legal basis of the land

readjustment methods in our country.

3.1 THE PUBLIC INTEREST CONCEPT IN PLANNING

Modern planning appeared in the late 19" century although cities have been
dated long time ago. Land-use mechanism have been shaped after the Second World
War and it brought the comprehensive planning system coming from the protection

of public interest (Alfasi, 2009).

The planners’ role of the idea for public interest has been believed for years.
Generally, it is accepted that the main purpose of planning is to serve and promote
public interest (Howe, 1983). One of the most important questions is “how planners

use the concept of public interest?”

The high rate of urban growth brings many problems. One of the biggest of
them is providing land for general purposes by public authorities such as
municipalities. In other words, meeting public needs have the meaning for public
interest. With the period of rapid urbanization, it has taken into account not only

individual rights but also the needs of the society (Ulkenli, 1991).

Public interest is the forgotten dimension of land use planning in a modern
world (Lloyd, 2006). Planners serve not just one interest group or a few, but they try
to give recommendations for community development which serve the best interest

of everybody, including future population (Howe, 1983). Public policy and public
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interest are the main relevant topics with each other. There are some opinions about

serving public interest by planners (Howe, 1983):

- Protecting health and safety of the public is duty of planners, public interest
as a balance between protecting the environment and allowing for
development

- Planners have to concern with equity and social justice, and redistribution of
public services for citizens

- Good transportation planning and especially personal mobility is one of the
major shaping forces of land-use and public space with economic activity

- Providing of good urban design and healthy environment for people to live in.

Planners concern with long-run impacts of any policy proposal (Howe, 1983).
In the view of ideas above, the question of “How planners manage and take all
different points of views, and what is the right thing for the city in the future?” is the

main assignment of planners to reach.

For most planners, determining of public interest is a balancing act between
their own views of what is best for the public, and the views of the public itself and
its representatives (Howe, 1983). The role is clearly about reconciling competing
economic, social and environment priorities (Lloyd, 2006). Planners see the public
interest as served by designs that include mixed use, compact form, reduced
concentrations of poverty, transit orientation, and pedestrian-friendly and connected
streets (Grant, 2005). Within this context, planners use the following items to serve

public interest;

o Dbalance between public and private,

o collective idea of the public interest,

o mostly see the public interest as a normative concept which deals with “what
ought to be done”,

o need for low income housing downtown revitalization, accessible
transportation nodes, and adequate site planning,

o regulating land-use from a city-wide perspective,
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o environmental design,

As a result, planning is an instrument for serving and providing of public
interest in welfare states and it is the requirement of being a welfare state. Creating
the places where citizens can live in welfare and producing policies, contributing to
the development of the country are the most significant aims of planning. For this
reason, the next heading is about the land readjustment which is an important tool of

planning to service above-mentioned aims.

3.2 DEFINITIONS OF LAND READJUSTMENT AND FOREIGN
EXAMPLES

The common belief that urban development plan has public interest
intrinsically. Planning studies have to ensure that the common interests as well as
individual interests of its members are taken into consideration in planning process

(Ulkenli, 1991).

The ownership mechanism gives certain rights to the owner on property, but
how to use these rights affects not only the owners but also whole society. Here the
ownership of property and its use limit the other citizen’s freedom to use their own
property or ownership (Ulkenli, 1991). After the limitation of the right to usage of
property has gained importance, the concepts of public use and public interest began

to develop.

There have been problems involved in converting unsuitable settlement
structure into urban land because of demographic changes. In other words, creating
urban lands which are suitable for construction and infrastructure systems are
provided via land readjustment methods. Land readjustment is an important tool for

urban development while creating new land and reorganizing urban areas.

Land readjustment is a technique that is used for both development of new
areas (non-urban areas) and the rearranged areas in urban region (Larssson, 1997).
However, it is used more often for new development areas especially in periphery of
city. This technique is used for providing public interest by way of creating

spaces in accordance with public needs.
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It 1s known that the first applications of land regulation in the international
sense were implemented in agricultural lands to unite the small agricultural lands for

making them suitable for agricultural productivity (Sentiirk, 2003).

There are several methods for land readjustment used by different countries.

It is going to be given brief information about these methods below:

3.2.1 Germany

In Germany, land readjustment process is called Umlegung. It is a kind of
rural land consolidation method to convert them into an urban land. An example of

this method is shown in Figure 1.

The whole process is carried on by local authorities, beginning from the
initiative ending to planning and its implementation. All landowners in this area have
to be included in the process and they have no option to leave. The process can be

summarized as below: (Larsson, 1997)

e The extent of area is determined,

e Records and maps covering owners, parcels and buildings are stated,

e Total readjustment areas is calculated,

e Common share for streets, roads, green areas and other public service areas
is reduced from total area,

e In the reduced area every owner gets a share in the proportion to his included
land,

e According to every owners’ share, new parceling is worked out and it is
adapted to the approved building plan,

e The new parcel plan is approved and displayed for a specific time,

e After deadline of public display period, legal process is finished,
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Figure 1 Property boundaries before and after a completed Umlegung, Germany (Source:
Larsson, 1997, p.144)

This method is the most commonly used method for plan implementation in
Germany. In many aspects, this method is similar to development plan
implementation applied in our country. Likewise in Germany, in Turkey
development plan implementation is made in accordance with the Article 18 of
Recontruction Law No 3194. In this law, it is stated that it can be reduced from the

lands in regulation area for only promoting public service such as school areas,
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roads, streets, squares, parks. This reduction is named as “development readjustment

share” (DOP - Diizenleme Ortaklik Pay1) and this ratio is laid down by the laws.

3.2.2 France

In France, unlike Germany, landowners have responsibility of land
readjustment process. Implementation and sharing of economic gains are in their
control. The initiative may be started by municipality or private interest holders. The
process of land readjustment method in France takes longer time than in Germany.

The process can be summarized as below: (Larsson, 1997)

e Firstly, pre-project plan is prepared by authorities and landowners according
to basic necessities. In general, private surveyor works out the plans.

e [t contains boundary of area, effected parcels and their owners’ record.

e According to boundary of area, total cost is estimated and benefits are
explained

e The prefectural (it can be defined as a governorship for small regions)
authorities arrange and display the plan. They receive the objections against
the project.

e These objections are discussed in a general meeting with landowners.

o If 2/3 of the owners agree about the project, the prefectural authority can
approve the project and it is adapted to land use plans by municipality.

e The project is implemented and is recovered its costs from owners.

e Reluctant owners have right to give up their property, and the price is
determined by agreement according to rules of expropriation.

e The readjustment plan shows proposed blocks, sites, streets and other public
areas.

e The land needed for public areas has been subtracted, and then remaining
area is distributed to the owners.

e To some degree, land can be exchanged for cash. Some owners prefer to
diminute their lands to cover at least parts of their costs.

e Then, The municipality approves the plan and displays it 20 days for

objection again.
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e After deadline of public display period, the prefectural authority approves the

plan and legal process is finished.

This method is less used than German Umlegung method. Because, it takes
more time. Moreover, it is more risk taking for land owners to recover the cost. On
the other hand, in this method, landowners can follow the process easily and their
own policies can have change to part in plan. An example of this method is shown in

Figure 2.

Figure 2 Example of a France land readjustment Project (Source: Larsson, 1997)
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3.2.3 Japan

In Japan urban development history, there are 2 main breaking points. The
first one is the big earthquake of 1923 which had a magnitude of 7.9; the second one
is the massive destruction of the cities during the Second World War. After both of
these disasters, Japan cities have undergone extensive reconstruction period.
Establishing new city structures and integrated programs have been applied. Land
readjustment is a part of these reconstruction periods. In Japan, they called land
readjustment method as Kukaku Seiri (Larsson, 1997). It is the main model of

urbanization for around 50% of all new development areas.

In this model, there is a cooperation among landowners, tenants, private
sectors and local authorities. Therefore, it can be categorized as a comprehensive
planning. It is used for both developing new towns areas and renewing old cities. The

process can be summarized as below: (Larsson, 1997)

e Local authorities, public institutions, private sectors, landowners and tenants
are the participant of land readjustment period and one of them can take the
initiative for readjustment project.

e If'the project is prepared by private sector, it must be supported by at least 2/3
of owners and leaseholders.

e In pre-plan, the benefits, goals, estimated costs, results should be clarified
clearly.

e After the pre-planning is prepared, the plan is displayed for 2 weeks to get
opinions and objections.

e After possible correction, the authorities can approve the pre-plan.

e Then, according to approved pre-plan, owners are defined; maps and records
are prepared in planning zone.

e For the roads, public uses and green areas, the deduction is calculated and
reduced from total land.

e After the deduction, the lands are given back to the owners, if possible a
similar location and similar conditions.

e The cost is shared between public and private sector according to agreement.

e The final plan is displayed for 2 weeks again, and then it is approved.
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e If the readjustment is prepared by private initiative, the final plan must be
supported by a 2/3 majority. On the other hand, if it is prepared by public

authority, it does not necessary to vote

This method has similarities with readjustment methods applied in our
country. There is a kind of deduction from the lands in regulation area for promoting
public service such as school areas, roads, streets, squares, parks, etc. However, the
main difference in Japan compared to the method applied in our country is that the
readjustment period is more participatory. Local authorities, public institutions,
private sectors, landowners and tenants are participants of the process and each of
them has significant impacts on planning. Moreover, this method can be called as a
public-private partnership. By the way, in our country, municipalities prepare the
readjustment plans in general and there is no consultation to landowners in the

planning process.

An example of this method is shown in Figure 3.

Line shows the boundary of sach landowner.
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Figure 3 Example of Japanese readjustment Project (Source: Larsson, 1997, p.147)
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3.2.4 Western Australia

In Western Australia, an urbanization method is called Pooling and it has
been used since 1950s. The pooling process can be summarized as below (Larsson,

1997):

e In the process of preparing of the pooling scheme, there are consultations
between landowners and the various government institutions.

e After dialoguing period, the draft pooling scheme is prepared.

e In the scheme, there must be land holding maps, owners’ record, project
budget, valuations, before-and-after land use information.

e When it is prepared, it is displayed for landowners and formal objection, if
any.

e After possible correction, the scheme is approved.

e The scheme text is published and it becomes a legal document to authorize

e The regulation is applied according to approved scheme and each landowner

receives share of costs and returns of the project.

This method can be seen as a form of partnership agreement between
landowners and local government. In general, there is no private participation in the
process of land readjustment. At this point, it is similar to the land readjustment
method applied in our country. It can be said that likewise in Western Australia,
municipalities and local government dominate the land readjustment plans and
projects in our country. The process of our country will be explained in detailed in

following chapters.

An example of this method which is in the capital Perth in the state of

Western Australia is shown in Figure 4.
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Figure 4 An example of Pooling method in the Perth region (Source: Larsson, 1997, p.148)

When the land readjustment methods in those four countries are examined, it
can be seen that all of them have land reduction for providing public service such as
school areas, roads, streets, squares, parks, etc. likewise in our country. However, the
main difference from the land readjustment methods in our country is realizing of a
more participatory process. In those countries above, municipalities are not only
actor in land readjustment process. Non-governmental organizations, tenants,
owners, other public institutions and private sectors are other actors of the process,
and they have active roles on it. However, in our country, especially the owners learn
the land readjustment projects luckily, or they learn after projects are finished. This
situation causes citizens to be suffered and it reduces confidence in land readjustment

processes.
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3.3 LAND READJUSTMENT IN TURKEY

The land readjustment history and its examples from the world were given in
previous heading. Therefore, in this section, land readjustment methods in our

country are going to be explained.

Land readjustment is a technique that is used for both development of new
areas (non-urban areas) and the rearranged areas in urban region (Larssson, 1997).

However, it is more used for new development areas especially in periphery of city.

It 1s known that the first applications of land regulation in the international
sense were implemented in agricultural land to unite the small agricultural lands for

making them suitable for agricultural productivity (Sentiirk, 2003).

In national sense, land readjustment was progressed during the 19™ century
with the development of sense of institutionalization in city planning concept.
However, it is seen obviously that land readjustment has a long history in Turkey, it
has not been used effectively. Basically, there are three methods for land acquition in
Turkey: “Expropriation method”, “voluntary method” and “land readjustment

method” (Ttiirk, 2003).

1-) Expropriation Method. If the government urgently needs the land for public use

such as operating of highway projects, railway projects, etc. this method is applied.
However, this method must be depending on public interest legally. The other
situation used for expropriation is that if the development readjustment share ratio
(contribution percentage) in the development plan implementation project is greater
than 40%, the difference should be expropriated by municipality. According to

Reconstruction Law, development readjustment share ratio can be 40% at most.

2-) Voluntary Method: This model is applied to cadastral parcel turn into building

plot. The existing cadastral parcel’s border is redetermined according to local
physical plan. If an existing cadastral parcel is large enough, it can be divided into
building plots. The land which will be used for public spaces such as parks, roads,
streets, etc. is reduced from cadastral parcels in division process (Tiirk, 2003).
Nevertheless, this method can be applied according to landowner’s demand and it

only works when landowner needs a building permit.
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3-) Land Readjustment Method: This method is generally applied in new developing
areas. The urban land readjustment procedures can be divided into three categories

(Tiirk, 2003):

1. Readjustment for Plan Implementation
2. Joint Land Readjustment
3. Land Pooling

The readjustment for plan implementation is based on a detailed local plan. In
the joint land readjustment procedure, the local plan is prepared in relation to the
land readjustment process. In the land pooling procedure, landowners organize and

implement the land readjustment project (Ttirk, 2003).

According to Viitanen (cited in Tiirk, 2003), Land readjustment methods can
be claasified the German procedure as readjustment for plan implementation, the

Sweedish procedure as joint land readjustment, the French procedure as land pooling.

In Turkey, the readjustment for plan implementation is used for as a land
readjustment method. It is explained in 18™ Article of Reconstruction Law and its
accompanying regulations. Land readjustment is applied according to stated
principles. In general, municipalities are responsible of this method and they do not

receive landowners’ approval. In other words, it is a compulsory process.

In next section, this method is going to be explained in detailed in the context

of “development readjustment share” (DOP).

The land readjustment method can also be called as “Development Plan

Implementation” or “Implementation of 18" Article” in Turkey.
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3.4 USING OF DEVELOPMENT PLAN IMPLEMANTATION
(IMPLEMENTATION OF 18™ ARTICLES) AS A LAND
READJUSTMENT METHOD IN TURKEY

3.4.1 History and Process of Development Plan Implementation in Turkey

According to Larsson (1997, p.142), the main aim of land readjustment is creating
and providing more efficient land-use. Irregular and small lands turn into urban plots
for construction. Roads and main infrastructure systems are built by land
readjustment. Moreover, public needs such as streets, parks, other green areas are
provided. The attractiveness of this method for landowners is based on the fact that

there is increasing value of land which is concluded in regulation (Ttirk, 2002).

Turkish urban land readjustment procedure has similarities with German
procedure. This situation is not coincidence because the main laws in Turkish

planning system were inspired by Germany planning laws (Ttrk, 2002).

Tirk (2002, p.6) has explained the history of land adjustment procedure in
Turkey. She is stated that:

“The land readjustment procedure began to be applied in 1864 with Building
and Roads Ordinance. However, the land readjustment procedure was only
applied for areas that being on fire. The same approach also continued in
1882 with Building Law. The context of the land readjustment procedure was
widened in Act no: 1351 that it was prepared for determining of the duty of
Ankara Planning Authority. This law gave power to Ankara Planning
Authority to apply the land readjustment. In this law the contribution
percentages of each land parcel to the land readjustment was determined as
15%. The Building and Roads Law was passed in 1933. In this law, rules
related to land readjustment was the same with in Act no: 1351. Then Act no:
6785 came into force in 1956. According to this law, each landowner must
contribute %25 of their land to provide roads, parks, car parks, squares etc.
Land readjustment was explained in the title no: 18 in Act no: 3194 that is
still in force. According to this title, landowners who have any parcel in land

readjustment area have to give up 35% the total area of their land for
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purpose (This ratio was increased to 40% at most with some regulations in
law). This percentage can change according to the size of area required

including roads, parks, car parks and playground for children within project
area (2002).”

In Turkey, like it is noted above, the land readjustment method can also be
called as “Development Plan Implementation” or “Implementation of 18™ Article”.
Therefore, in this study it is going to be used Development Plan Implementation
instead of land readjustment. An example of development plan implementation is
shown in Figure 5. In this fig., it is definitely seen that before the land readjustment
the cadastral parcels are irregular. According to local physical plan, cadastral parcels
are re-organized and the area has composed of well-ordered area after land

readjustment application.
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Figure 5 Physical Improvements after Development Plan Implementation (Source: Tiirk, 2005,
p.31)

The development plan implementation process begins with the decision of
Council of Municipality. In other words, the municipality is responsible for
implementation of development plan implementation project. The procedure of

development plan implementation is executed as following items:
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The Council of Municipality determines the area for development plan
implementation.

Then, the municipality can carry out a project with its technical personals or
it can give the power to private surveying office to execute of the
development plan implementation

After that, the cadastral maps, local plans and topographical maps are
supplied. If it is necessary these cadastral and topographical maps are
updated.

The records of landowners who are included in the land readjustment area
and public needs for that area are determined.

According to implementary development plan and other local physical plans,
land readjustment project is prepared.

In the project, the reallocation of parcels is constituted, and the ratio of public
space and other items are calculated.

According to needs for public space, there are reductions from lands which
are contained within the development plan implementation project

After reductions, parcels are reallocated and project is finished.

Development plan implementation project is displayed for a month to get
objections.

After the possible corrections, the project is approved by municipality.

In Turkish system, the cost of project is fully covered by municipality.

This model of development plan implementation is shown in Figure 6 below.
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Figure 6 Model of Development Plan Implemantation (Source: gentiirk, 2005, p.33)

The main subject of the development plan implementation is “development
readjustment share” which can shorten as DOP (Diizenleme Ortakiik Payi) and it is

going to be used as a DOP in this study from now onward.

DOP is defined in the 18™ Article of the Reconstruction Law. According to
Reconstruction Law No: 3194 and 18™ Article, it is stated that the DOP application
can be made for which public services (primary and secondary institutions affiliated
to the Ministry of National Education, public services such as roads, squares, parks,
parking lots, children's horticulture, green areas, places of worship and police
stations and facilities related to these services). These public areas are provided with
the contribution percentage of within project area. According to this article,

landowners who have parcels in development plan implementation project area (land
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readjustment project) have to give up at most 40% of their land for mentioned

1
purposes.

DOP applications which are the main subject of this thesis are going to be

explained in the next chapter so it was given briefly information about it here.

3.4.2 Problems in Procedure of Development Plan Implementation in Turkey

Although there are several advantages of development plan implementation.
In Turkey it is one of the most controversial issue for development of new areas and
the reorganized areas. There are some problems so the procedure system is affected

badly. These problems can be summarized as (Ttirk, 2002):

e The boundaries of development plan implementation project are not
determined according to existing implementary development plans and other
local physical plans. This situation brings inconsistency with upper scale

development plans.

' 3194 Sayili Gnar Kanunu

Resmi Gazete YayimlanmaTarih : 9/5/1985 Say1 : 18749
Arazi ve arsa diizenlemesi.:
Madde 18 — imar hududu iginde bulunan binal1 veya binasiz arsa ve arazileri malikleri veya diger hak
sahiplerinin muvafakati aranmaksizin, birbirleri ile yol fazlalari ile, kamu kurumlarina veya
belediyelere ait bulunan yerlerle birlestirmeye, bunlari yeniden imar planina uygun ada veya
parsellere ayirmaya, miistakil, hisseli veya kat miilkiyeti esaslarina gore hak sahiplerine dagitmaya ve
re ‘sen tescil islemlerini yaptirmaya belediyeler yetkilidir. S6zii edilen yerler belediye ve miicavir alan
disinda ise yukarida belirtilen yetkiler valilik¢e kullanilir.

Belediyeler veya valiliklerce diizenlemeye tabi tutulan arazi ve arsalarin dagitimi sirasinda bunlarin
yiizolgiimlerinden yeteri kadar saha, diizenleme dolayisiyla meydana gelen deger artiGari
karGhginda "diizenleme ortakhk payi'" olarak diiGilebilir. Ancak, bu maddeye goére alinacak
diizenleme ortaklik paylari, diizenlemeye tabi tutulan arazi ve arsalarin diizenlemeden O6nceki
yiizélgtimlerinin yilizde kirkini gegemez.

(DegiGk iiciincii fikra: 3/12/2003-5006/1 md.) Diizenleme ortaklik paylari, diizenlemeye tabi tutulan
yerlerin ihtiyaci olan Milli Egitim Bakanligina bagl ilk ve ortadgretim kurumlari, yol, meydan, park,
otopark, ¢ocuk bahgesi, yesil saha, ibadet yeri ve karakol gibi umumi hizmetlerden ve bu hizmetlerle
ilgili tesislerden baska maksatlarla kullanilamaz. Diizenleme ortaklik paylarinin toplami, yukaridaki
fikrada sozii gegen umumi hizmetler i¢in, yeniden ayrilmasi gereken yerlerin alanlari toplamindan az
oldugu takdirde, eksik kalan miktar belediye veya valilik¢e kamulastirma yolu ile tamamlanir.
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There is instability among development plan implementations. For instance,
some of them have 15% DOP ratio; on the other hand, some of them have
40% DOP ratio.

In Turkey, most of regions have no implementary development plan
(uygulama imar plani) still. This failing causes that the development plan
implementations could not be applied.

Because of this reason, landowners prefer to use voluntary method to
construct in their parcels. However, voluntary method results more losing of
revenue than Implementation of 18" Article to landowners.

In generally, feasibility studies are not made accurately unfortunately. This
causes the failure in projects.

There is not public participation to development plan implementation.
Especially, landowners are not informed until project is finished.

Budged of municipalities are not sufficient to cover development plan
implementation projects. Under some circumstances, in case of converting of
contribution percentage (if it is over 40%) to money, because of insufficient
budget it cannot be realized.

Sometimes, public interest cannot be provided after project. Because public
facilities are not taken into consideration in the projects.

Sometimes, municipalities use the development plan implementation
unlawfully to gain land instead of providing public needs. It can be seen as a
kind of confiscating without expropriation.

Politics can affect negatively to the development plan implementations in
Turkey. Some projects can be delayed or cancelled because of political
reasons. For instance, municipalities do not want to get reaction from citizens
who live in project region, because of voting concern, especially during local
election period.

Inadequacy of technical staff in municipalities is important problems in
development plan implementations.

Sometimes qualification problems occur in technical staff to execute the

development plan implementation projects.
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As a result, in Turkey, implementation of 18" Article procedure is
complicated and lack of participation. Because there are several problems related to
development plan implementation process. These problems can be solved via
changes in laws and regulations. Most particularly municipalities’ duties should be

improved and misconduct should be prevented.

3.4.3 Development Readjustment Share as an Instrument for Providing of
Public Interest

3.4.3.1 History of Land Reduction in the World and in Turkey

Internationally land and area adjustments are very often encountered but DOP
application is less encountered. In 16™ century England, due to consolidation of
small lands that are not suitable for agricultural production, land and area

adjustments were made, in 18" century it was generalized.

In Baden State, Germany in 06.07.1896 an adjustment was made. This
adjustment contained land reduction to provide for the need of avenue and street. It
was accepted that one third of the lands were given municipality. In 1902 Frankfurt,
DOP adjustment was made across the state, after inadequacy of initial 30% free
abandonment, the increase on the percentages was accepted as if adjustment were
made obligatory from administration to 35% or adjustment were made with the
request from land owner to 40%. In 1918 with the Prussia Establishment Law, this
land adjustment for the Frankfurt was extended all municipalities and free

abandonment percentage was increased as much as 50% (Yilmaz, 2014, p.45)

In Europe, in the first half of 20" century, DOP laws were prepared and
applied through different methods, with the second half of century and especially

after II. World war, DOP was became the very often used tool.

In our country, the first written document about DOP adjustment is found at
Ottoman Empire period, in 1848 “Ebniye Nizamnamesi” in different type. In this
regulation it was decided that the needed lands for the future extension of the roads
will provided evenly from the lands near the both sides of the road with free of

charge. “... the small difference between existing road wideness and the projected
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road wideness in regulation and sharing this difference evenly to the both side of the
road is quite decreasing the amount of lands that are expropriated.” After increasing
the road wideness, the amount of freely expropriated land is limited as maximum one

fourth.

In 1864 Turuk and Ebniye Nizamnamesi” (regulation) there were regulations
about the abandonment of the needed land for the extension of the streets (Yilmaz,

2014, p.46).

With the 1882 Ebniye Law (Constructions Law) which is specified as first
Recontruction Law, for the lands sized as quarter it was stipulated that reserving an
area for the police station and school construction and paying to local government for
per unit length of facade for the canal and sidewalk construction in the boundary of
this area thus development planners of the subjected area make sewage and sharing
the cost of new roads sidewalks. Moreover municipalities are assigned to making
map of the newly open streets, roads and their connections, fireplaces and
announcements of them to public and also for the future extensions of the roads,
evenly and freely expropriation of the needed lands from both sides of non-
constructed area of the road. If one facade of the building should have been cut for
the extension of the road, municipality must make the remaining building’s facade as

initial condition (Y1lmaz, 2014, p.47).

With the additions in 1930 via Law no: 1663 to Law no: 1351 which was
legalized in 1928 and about Ankara City Development Directory Organizations and
Mission, it is decided that in the parceling out and integration operations of the lands
in the boundary of development, adjusted lands are distributed with the 15%
discount. With law no: 2290 Municipal Structure and Roads Law which was entered
into force in 1933, authorization of distributing with reconditioning of the lands was

given all municipalities (Y1lmaz, 2014).

With the Reconstruction Law no: 6785 which was entered into force in 1957,
authorization of the parceling and distributing real estates with the 25% discount is

given to municipalities in their development and transportation plans (Yilmaz, 2014).
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In 1963 Constitutional Court interpreted DOP provision in Recontruction
Law no: 6785 and Article: 42 as uncompensated expropriation and cancelled out

because the adjustment is touching the heart of right of property (Yilmaz, 2014).

In 1972, the Reconstruction Law’s Article: 42 which had been cancelled by
the Constitutional Court, rearranged with the law no: 1605 and mentioned discount
was described as DOP and authorization of the maximum 25% deduction of the land
as a DOP in exchange for land’s value increase due to land adjustment. At
23.03.1973, a regulation was made and promulgated in Official Gazette no: 14485
about applications and principles of this provision. In this regulation, it was
forbidden to use lands, which came from DOP application, except from public
services as needed road, square, park, public parking lot, children’s park, green area

and related institutions in adjusted lands (Y1lmaz, 2014).

At 22.05.1986 with the Law no: 3290 which changed item 18/c in 1984
“Structures That are Against The Regulations of Development and Shanty
Legislation and Provisions will Applied to That Structures” Law no: 2981, a
provision about DOP deduction can be made up to 35% while application of
reclamation development plan in lands composed with structures against the

regulations of development and squatter’s house legislation, was inserted (Yilmaz,

2014).

Lastly, DOP was rearranged with the Reconstruction Law No. 3194 (Date:
03.05.1985) and regulations in 1972 was transferred with small differences, DOP is
determined as 35%. This percentage was increased to 40% with the Law no 5006
(Date: 03.12.2003). This percentage is still in use. To examine the Reconstruction

Law;

e Article 18 of Reconstruction Law No. 3194 clearly stipulates the
application of DOP. All land arrangements are mentioned in the 18th
article under the heading of “Land and Area Arrangement". General
decisions and provisions related to application of the DOP (such as
which authorities are in charge of application and the ratio of DOP)

are included in the 2™ sub-article.
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In the 3" sub-article, it is stated that the DOP application can be made
for which public services (primary and secondary institutions
affiliated to the Ministry of National Education, public services such
as roads, squares, parks, parking lots, children's horticulture, green
areas, places of worship and police stations and facilities related to
these services) In other sub-articles, the methods and principles of

DOP application are emphasized.

General regulatory procedures related to DOP have also been enacted.
A Regulation has been made stating how Article 18 of the
Construction and Zoning Law will be implemented and some
principles related to DOP are indicated in this Regulation. “Regulation
on the Principles Related to Land Regulation to be Made in
Accordance with Article 18 of the Reconstruction Law” is a very
important general regulatory process related to DOP and it is an

arrangement frequently applied in DOP applications.

Confiscated of estates because of the application of Article 18 can not
be used for any purpose other than construction of roads, squares,
parking lots, parking lots and similar public services mentioned in 3t
sub-article of this Article. Except from these public services, others
facilities and servises can not be met from DOP account. Otherwise,

confiscating without expropriating will be occurred.

In Turkish Constitution, there is no direct related provision about DOP.

However, indirect provisions are exists. Items number 35, 23 and 13 in constitution

can be discussed within this framework:

There is no regulation about DOP in the constitution item: 35, each
person has right of property and this right can only be limited with the
laws for the public interest. DOP can be defined as a limitation for the

public interest.
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e In constitution item: 23, the freedom of settlement and travel is
regulated. According to this item, to provide healthy and well-ordered

urbanization, the freedom of the settlement can be limited.

e In constitution item: 13, there are general limitation regulations for the

fundamental rights and liberties.

3.4.3.2 The Concept of Development Readjustment Share

Land readjustment in Turkey has been adopted urban plans depends on 18"

Article of Reconstruction Law No.3194. According to Tiirk (2003);

“The aim of this method is to achieve a development or reorganization of
built and unbuilt areas, produce urban plots of suitable location, shape and
size for building or for other utilizations within the framework of the detailed
local plans and to supply land for primary and secondary public areas. This
title authorizes implementation to be carried out by the municipality without
the consent of owners with the delimitation of project area determined by

municipalities depending on the detailed local plan.

Thus, ratio of the land to be contributed to public use is determined in

accordance with this law and its related regulations.

This contribution ratio is described as the ratio for the entire land in the
project as the total land to be contributed for primary (roads, parks, car
parks and playgrounds) public use. 35% of them deducted from each parcel
included in the land readjustment project. If the total contribution exceeds
35% of the total land area, the difference is gained through municipal

expropriation.

Development Readjustment Share is defined in the 18" Article of

Reconstruction Law as:

In exchange for land’s value increase due to land adjustment, deduction in the
area meter of the land to be subjected to adjustment is arranged as 35% of the area

before adjustment in regulation. This percentage was arranged as 35% in the first
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configuration of Land and Area Adjustment titled 18" jtem of the Reconstruction
Law no 3194. However, this percentage in the Reconstruction Law no 3194 is

increased to 40% with the Law no 5006 in 03.12.2003.

Creating well-ordered and healthy urbanization to their citizens are the basic
reasons of being government. In order to realize this task, administration uses

different methods in planning and one of these methods is DOP.

DOP deduction aims to create public service areas and infrastructures systems
which are the need of well-ordered cities and applied Western countries over the

years and has 150 years of past in our country.

DOP is a way to acquire land and use it for the public welfare without
expropriation for administration. In doctrine, DOP definition is made as legal
confiscation without expropriation, which is a legal tool used for implementation of
development plan and formation of urbanization which is appropriate with

development plans.

The most typical and most frequent example of confiscation is undoubtedly

DOP , which is defined as a deduction from land without expropriation.

In exchange for land’s value increase due to land adjustment, at most %40
area deduction as reserved public service space to use for the needs of land be
subjected to adjustment such as road, square, park, green area, public parking lot and
legally unregistered areas, mosque and police station and related facilities and/or in

unavoidable circumstances stated price with the contentment of the proprietor.

In 1990, the year which Reconstruction Law no: 3194 was in force, it is
definitely said that, if there is no increasing in land value there cannot be DOP
deduction. In other words, DOP deduction is applied in exchange of the value
increase of the estates due to land adjustment. If total DOP deduction is less than
the need of public service, the deficient amount is completed with the expropriation

from municipality or related authority.

When it is examined from the viewpoint of aim, it can be said that the aim of
DOP application create well-ordered and healthy urbanization and housing
appropriate with the Reconstruction Law, so aim of this application is directly
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realizing public interest. DOP is participation of the estate proprietors to need of
public establishments in the ratio of their power in other words with the ratio of their
parcel sizes in the adjusted lands. DOP should be made appropriate with the
principle of public interest. The other aim of the DOP is prevent administration that
1S responsible for providing required public service area from excessive
expropriation which is common way to provide public service area. Thus it is said
that one of the aim of DOP is to prevent from expropriation expense to raise a level

that administration cannot afford.

In the Regulation on the Principles Related to Land Regulation to be made in
accordance with Article 18 of the Reconstruction Law, item: 11, public
transportation stations and terminals are defined as public service area’. In addition,
according to 12" Article of in the Regulation on the Principles Related to Land
Regulation to be made in accordance with Article 18 of the Reconstruction Law,
school, hospital, kindergarten and municipal service areas are also defined as public
service area. Moreover, public service areas were increased with the judicial
decisions e.g. bazaar place, play ground, field for sports, public transportation roads.

(Yilmaz, 2014, p.60)

Nowadays, with the rapid urbanization and housing, it should be kept in mind
that DOP application provides administrations especially municipalities to make
development plan implementation and decreases cost of creation of public service
areas. Otherwise it is caused municipalities face with the high expropriation costs. In

this case, public services may have high costs or even may not be provided.

? fmar Kanunun 11. Maddesinde ve imar Kanunun 18. Maddesi Uyarinca Yapilacak Arazi ve Arsa
Diizenlemesi ile lgili Esaslar Hakkindaki Yénetmeligin 11. Maddesinde toplu tasima istasyonlar1 ve
terminaller de umumi hizmet alanlar1 sayilmistir.

3 imar Kanununun 18. Maddesi Uyarinca Yapilacak Arazi ve Arsa Diizenlemesi ile ilgili Esaslar
Hakkindaki Yonetmeligin 12. maddesinde diizenleme sahasinda bulunan okul, hastane, kres, belediye
hizmet veya diger resmi tesis alani gibi umumi tesislere ayrilan alanlarin parselleri diizenlemeye giren
parsellerin alanlar1 oraninda pay verilmek suretiyle hisselendirilecegi hiikmiine yer verilmistir. Bu
baglamda Damistay kararlar1 ile Pazar yeri, tiirbe, spor alami gibi yerler, imar Kanunu’nunda ve adi
gecen Yonetmelikte belirtilmemis olmasina ragmen “umumi hizmetler” ve “bu hizmetlerle ilgili tesis”
kapsaminda degerlendirilmekte ve bu hizmetler i¢cin DOP uygulamasi yapilmasina karar
verilmektedir.
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DOP deduction application should be made parallel with the principles in
Reconstruction Law and regulation of land adjustment and with judicial decisions
and by taking consideration that social justice, fairness, equality, trust in
administration and also balance between benefaction and inconveniency and

adjustment amount of self-sacrifice should be arranged well.

In general, when the DOP deduction is made with parallel with laws and its
aim, it provides real benefits to municipalities, land owners and citizens. Areas that
are irregular, unplanned, deprived of social facilities and public services before
adjustment, become areas that are suitable for housing and have public service areas
which modern cities required and also parcels that are adjusted have value increase.
If there will be no value increase, DOP deduction should not be made, if there will be
value increase then DOP deduction should be applied. Otherwise, it can cause unjust

treatment to individuals.

DOP deduction should be applied all parcels in the adjusted lands. In this
regard, it does not matter whoever is owner of the area, whether real person, public
purse, municipal or special provincial administration. However, DOP deduction
cannot be applied if areas that are reserved for public service in the development plan
are already in use as public service because in this case there won’t be any value
increase. (Damistay 6.D, date:19.02.2003 and E.2001/2999, K.2003/1045, KiB;
Danistay 6.D, 10.10.2003...... )

3.4.3.3 Ciritics about Development Readjustment Share (DOP) Applications in
the European Court of Human Rights

It has appealed Constitutional Court with the claim of development
readjustment share application, which aims providing well-ordered, regular and
healthy urbanization and implementation of development plans appropriate with its

aim, is constitutional; Supreme Court determined that DOP is not unconstitutional.

However, when we examine the "right of property" held in Protocol No. 1 of
the European Convention on Human Rights (ECHR), which was also signed by
Turkey; ,t can be said that the gate of the European Court of Human Rights (ECHR)

is open for our citizens who are victims of DOP implementation (Orug, 2015).
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Until now, Turkey has lost numerous lawsuits against the ECHR due to
violations of its right to property. According to the ECHR Court's case-law, the
interference with the right to property must be a "legitimate aim" appropriate for
"public interest". There must be a reasonable proportionality relation between the
methods used and the purpose of depriving someone of any property in any case.
This is also the case with the concept of "fair balance" between the needs of the
general interest of the society and the necessity of protection of the fundamental
rights of the individual. The concern of establishing such a balance is indicted in the

framework of Article 1 of the Additional Protocol (Orug, 2015).

In other words, the Court expressly considers itself to be "in determining
whether there is a fair balance between the requirements of the protection of the
fundamental rights of the individual and the necessity of the general interest of the
community". According to the ECHR, "the need to investigate the fair balance
between fundamental rights of the individual and the common interest of the

community is nature of their establishment (Orug, 2015).

As a result, it is considered that revision on development plans which are
prepared by municipalities have no public interest or some property right issues
occured due to DOP application mistake can be subjected to number of cases (and
potential violation decisions) on ECHR according to the Article 1 of Additional
Protocol No:1
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CHAPTER 4

CONTRARY TO LAW DEDUCTION OF DEVELOPMENT
READJUSTMENT SHARE FROM PUBLIC SERVICE AREAS

As explained in detailed above chapters, development readjustment share is
an instrument that must be used for public interest. Likewise in the whole world, the
aim of using DOP method is ensuring healthy urbanization and satisfying the needs
of the community and creating public service areas in Turkey. These aims are
explained in detail by laws and regulations. With the correct usage of the DOP, the
municipalities take the pressure off expropriation and they provide the necessary
public service areas such as parks, green areas, streets, etc. easily. In addition,
landowners make profit because of significant increase in their lands value, even if
their cadastral parcels are reduced due to DOP application. Moreover, since the
parcels are converted to building plot, they have reached the right to all kinds of
settlement in accordance with the laws and regulations on the parcels. Therefore, it

can be said that there is a bilateral gain.

However, sometimes DOP is used against to its purpose because of illegal
applications of municipalities and the lack of knowledge of the landowners.
Although it is the least known examples of this situation, making DOP deduction
from the areas that providing public service such as school areas, railways, highways,

etc. is one of the most significant cases.

Despite the fact that it is explained obviously in the Reconstruction Law that
DOP deduction can be only made for the exchange of the value increase,
municipalities insist to use DOP applications for the areas which are separated for
public service unfortunately. This matter is subjected to the case for several times.
Yet, is it possible to increase in value of the areas which provide public services on
it. The answer is of course no in logical sense. It is not possible to say that there is
increase in value of land which are separated for public service in development plans
and used for that purpose in current even if these lands are located in the most
valuable places of the city.
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In fact, it has become definite with judicial decisions about that it should not
be DOP deduction in public service areas. The first precedent decision in this regard
was taken because of the DOP deduction made from the area allocated for
educational service in the development plan and is already being used as a school.
The Special Provincial Administration (il Ozel idaresi) which owns the land brings
this situation to trial. On the other hand, it has already been stated that making DOP
deduction from public service area to create another public service area is clearly
contrary to the reconstruction law. This case, which was brought to trial, was resulted
in the provincial special administration and it has become the first decision that was

taken from the court in Turkey.

In this part of the study, example cases opened by railways will be examined
in the light of precedent decision. For this reason, let's start with a brief history of
Turkish State Railways, and then examine the judicial decisions of the aftermath in

detailed.

4.1 A BRIEF HISTORY OF TURKISH STATE RAILWAYS

The first railway in Turkey was constructed between Izmir and Aydin under
the privilege granted to an English company in 1856. The construction of the 130 km

line was completed in 1866.

The Izmir (Kasaba)- Turgutlu- Afyon line and 98 km of the Manisa-
Bandirma line were constructed by another English company granted privilege and
put in service in 1865. The remaining section of the Manisa-Bandirma line was
constructed in the subsequent years. Construction privileges of the 2000 kms. Orient
Railways was granted to Baron Hirsch in 1869. Istanbul- Edirne and Kirklareli-
Alpullu lines completed in 1888, the section within national borders, linked Istanbul

to Europe (T.C. Devlet Demiryollar Istatistik Yilligi, 2015/3, p.3).

Following an imperial rescript in 1871, construction of 91 km. Haydarpasa-
Izmit line was completed in 1873 with the states own means. However, due to
financial difficulties, construction of Anatolian Railways as well as Baghdat and
Southern Railways were realized through German financing (T.C. Devlet

Demiryollar Istatistik Y1llig1, 2015/3, p.3).
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When Turkish Republic was declared in 29.10.1923 approximately 4136 km
of the lines built and operated by various foreign companies remained within the
national borders of the new State. These lines were nationalized by Law No: 506,
passed on 24.05.1924 and establishing the “General Directorate of Anatolian-
Baghdat Railways”. Following Law No: 1042 passed on 31.05.1927 the name was
changed to “General Administration of State Railways and Ports™ in order to unite
the railway construction and operational activities under one authority and to broaden

the scope of functioning (T.C. Devlet Demiryollar: Istatistik Y1llig1, 2015/3, p.3).

The administration functioning as a supplementary budgeted public enterprise
until 29.07.1953 was converted to a Public Economical Enterprise under the name
“Republic of Turkey General Directorate of State Railways Administration (Turkish
State Railways)” with Government Decree No: 233 in Power of Law (T.C. Devlet
Demiryollar statistik Y1illig1, 2015/3, p.3).

4.2 COURT DECISIONS ABOUT DOP APPLICATION IN RAILWAYS’
AREAS

When examined briefly at the history of Turkish State Railways, it is clear
how deeply rooted it is. The studies that started in the time of the Ottoman State are
still continuing today. It is also understandable that the Turkish State Railways,
which has such a long history, is one of the institutions with the highest ranks about

having properties among the public institutions in Turkey.

The lands that are owned by the railways are mostly located in the most
valuable places of the city. When it is examined of the planning history, it is seen
that the planning of the cities is based on the train stations primarily, and
urbanization is shaped starting with the train stations as like in Turkey. Although the
development network occurs towards the periphery of the city due to rapid
urbanization particularly after 2000s, train stations have always been the center of

attraction in cities.

Considering the working principles of Turkish State Railways, its
complementary structures such as maintenance and repair workshops must be located

near stations to reach them in case of emergency easily. This means that large areas
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within the city should be separated for the use of railways. This situation results in
the separation of railway stations, and valuable lands around them which are
attraction centers in the master and development plans and it also results in having
ownership of these lands for municipalities via implementation of 18" Article

(Development Plan Implementation).

As mentioned above, the Turkish State Railways is a public institution that
has a large number of properties. Some of the lands of Turkish State Railways used
for maintenance and operation of railway activities are separated as railways area in
development plans; on the other hand, some of the Some of the lands of Turkish
State Railways which are unused for railways activities (these areas are not necessary
for maintenance of railways), are separated for other usage such as commercial area,
residential area, etc. However, some municipalities make DOP deduction from the
lands which are separated as railways area in development plan and belonging to
Turkish State Railways unlawfully. This situation causes the decreasing of Turkish
State Railways’ land day by day and public service which is handled by Turkish
State Railways interrupts. Although, according to 18" Article of Reconstruction
Law, it is stated obviously that DOP deduction is only made in exchange for
increasing in land value, DOP deduction is made up to 40%, even though there is no

increase in the value of the land in which the railway activities are executed.

This situation is one of the most common problems encountered in
development plan implementations in terms of Turkish State Railways, and it has

been the subject of litigation between municipalities and Turkish State Railways.

In this framework, first of all, the first precedent decision about that DOP
cannot be taken from public service areas which are the main topic of this thesis is
going to be explained. Then some courts opened by the Turkish State Railways will

be detailed. If the starts with the precedent decision:

The first precedent decision about the argument, which is “there cannot be
any deduction of development readjustment share from the public service areas
which are separated in development plans” at the same time the subject of the this
thesis and research, is taken from Presidency of The Sixth Chamber of The State

Council (Danistay Altinc1 Daire Baskanlig1) and the details about the aforementioned

54



decision will be given below. However, it will be highly helpful to summarize the

case before:

The first case about the idea that development readjustment share deduction
taken from public service area is contrary to Reconstruction Law which is main
subject of this study also, was opened in 2000 in Malatya. In implementation of
development plan, development readjustment share (DOP) deduction from school
area was the reason of the case. However, it has to be explained that the bill in equity
(dava dilekgesi), bill of answers (cevap dilekgesi) and decision of Malatya
Administrative Tribunal (Malatya Idare Mahkemesi Karar1) cannot be reached in this
case. Unfortunately, it has not been possible to reach the archives of the court about
this case also. Therefore, the only precedent decision of Presidency of The Sixth
Chamber of The State Council exists. Nevertheless, to sum up the regulation that was
the subject of case was prepared and applied by a district municipality in Malatya. In
that development plan implementation in other words regulation, development
readjustment share (DOP) deduction was made from the real estate, which belongs to
the Ministry of National Education and it is also allocated as an educational area in
development plan. Complainant Institution claims that there will be no increase in
value of real estate which was separated as school area and used for that purpose, so
that development readjustment share (DOP) deduction is against the laws and
provisions of regulations and the implementation is unfair. Therefore, the case was

opened to cancel of this development plan implementation.

However, Malatya Administrative Tribunal did not find any item contrary to
the law and so he did not cancel the mentioned regulation. Thereon, Complainant
Institution appealed with the Council of State to reverse a judgment of Malatya

Administrative Tribunal propounding contrary to laws and procedures.

With the examination of case, Presidency of The Sixth Chamber of The State
Council has found the demand of complainant institution and decided to reverse a
judgment of Malatya Administrative Tribunal. According to Council of State
decision, Malatya Administrative Tribunal has changed his decision and cancelled
the aforementioned development plan implementation due to deduction of

development readjustment share (DOP) which was taken from school area.
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It will be explained precedent decision in Malatya firstly. In following
section, the cases which were opened by Turkish State Railways will be examined
with regard to development readjustment share deduction taken from railways areas.
Adana, Afyon, Tokat and Zonguldak Cities were selected for sample cases due to
easy accessibility to bill in equity, bill of answers, experts reports and Court
decisions. Therefore, it will be more healthy to understand problems with these

cascs.

Now, it is going to be examined of the first precedent decision taken from

Presidency of The Sixth Chamber of The State Council:

4.2.1 Precedent Decision of the Presidency of the 6™ Chamber of State Council
The Case of Malatya

Date of Notification: 19.02.2003
Docket No: 2001/2999
Decree No: 2003/1045

Summary: Because there will be no increase in value of real estate which was
separated as school area and used for that purpose, development readjustment share
(DOP) deduction is against the laws and provisions of regulations and the

implementation is unfair.
Appellant: Special Provincial Directorate of Administration
Defender: Turkish Republic .... Municipality.

Summary Of Appellant’s Demand: Malatya Administrative Tribunal’s decision

whose day is 20.12.2000, Docket Number is 2000/359 and Decree Number is

2000/1371, is contrary to the procedures and laws. Therefore reversing a judgment is

demanded.

Summary Of Defender: Defense is not given
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Decision:
On behalf of the Turkish Nation

After the listening to investigation judge and examining of the file and

documents, it is considered by the court;

The case is opened because of the cancellation of development plan
implementation which was made according to Act of City Council (Meclis Karar1) of
... Municipality whose date 20.08.1992 and no 65-92. Administrative Tribunal (Idare
Mahkemesi) decided to reject the demand of cancellation of the regulation, because
according to the application of Article 18 of the Law No. 3194, it is reasonable to
give the parcel with same condition and value as much as possible, and after the
deduction of development readjustment share, depends on the criteria of housing and
development situation, it is also possible to create joint-owned parcel. Both of them

are not contrary to the laws and regulations.

In Article 18 of Law no. 3194, it is stipulated that in development plan
implementations development readjustment share (DOP) deduction is applied in
exchange of the value increase of the estates due to land adjustments which are

prepared and applied by municipalities and governorships.

After the file and documents are examined, it is understood that the purpose
of use of the school area is continued and the value of the real estate which is subject
to the dispute does not increased as a result of the development plan implementation.
Therefore, it is not legal to make development readjustment share (DOP) deduction
from real estate which is separated as a school area.* Within this context, Malatya

Administrative Tribunal’s decision is not right.

Conclusion: In the light of the above reasons, Malatya Administrative Tribunal’s
judgment whose day is 20.12.2000, Docket Number is 2000/359 and Decree Number
1s 2000/1371, is should be reversed.

* Dosyada yer alan belge ve bilgilerin incelenmesinden, okul alami olarak kullanim amaci devam ettigi
anlagilan ve imar planinda da bu amacimn stirekliligi saglanan uyusmazlifa konu taginmazin
parselasyon iglemi sonucunda degerinin artmasi s6z konusu olmadigindan, okul alaninda diizenleme
ortaklik payr kesintisi yapilmak suretiyle tesis edilen parselasyon igleminde hukuka uyarlik
bulunmadig1 sonucuna varilmistir.
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Evaluation of the case: It is clearly indicated in the Court decision that subject area is

still used as a school area and it is allocated as an educational area in development
plan; so that it is not possible to say any value increase. To provide public interest,
development readjustment share is used for creating public spaces according to
public needs. Therefore, development readjustment share deduction from this public
service area is unfair and contrary to the principle of equity. This application does

not tally with the concept of public interest.

4.2.2 Turkish State Railways — The Case of Adana

Complainant: Turkish State Railways
Defender: Turkish Republic Seyhan Municipality
Date of Notification: 22.05.2003
Docket No: 2002/1226
Decree No: 2004/486

Based on the Act of City Council of Seyhan Municipality whose date
16.07.2001 and no 3157, development plan implementation was made by Seyhan
Municipality including the Adana Train Station area other real estates which are
belong to Turkish State Railways (TCDD) and, block number is 4436 and parcels no
are 21, 29 and 31, in the Province of Adana, Seyhan District, Adana Train Station
Neighborhood. In this implementation, approximately 14% development
readjustment share was deducted from the Turkish State Railways’ real estates.
Turkish State Railways was object to that implementation however the objection was
rejected by Municipality. Therefore, Turkish State Railways opened a case to cancel

of this development plan implementation

To sum up, in the bill in equity of Turkish State Railways, it is stated that
Turkish State Railways is one of the most significant public institution which
provides service for transportation of citizens and goods. To maintain, operate and
develop this public service, they need mentioned parcels totally. Moreover, Turkish

State Railways claimed that DOP deduction can only be applied in exchange of the
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value increase of the estates due to land adjustment and it is proven by precedents of
Higher Judicial Bodies (Yiksek Yargi Organlari). In this situation it is impossible to
mention about increasing in value of Turkish State Railways’ parcels. Because, being
talk about real estates are separated as a “Railway zone” in development plans and its
purpose of usage did not change. Moreover, the public areas such as parks, roads,
etc... cannot be met from other public service areas such as railways, station, etc.
Therefore, Turkish State Railways demands to cancel of aforementioned

development plan implementation:

- “According to Development Law Article:18, in development plan
implementation DOP deduction is applied in exchange of the value increase
of the estates due to land adjustment. Moreover DOP deduction aims to
create public service areas such as primary and secondary institutions
affiliated to the Ministry of National Education, public services such as
roads, squares, parks, parking lots, children's horticulture, and green areas,
places of worship and police stations and facilities related to these services...

So it cannot be used for any other purposes except from above.

- The mentioned development plan implementation was mostly applied on the
area of our Institution (Turkish State Railways) which provides public

service.

- In this regard, 81% (56.666,08 m’) of the 70.202 m’ land which has total
DOP deduction belongs to Turkish State Railways and over 41% of the total
18% DOP deduction was made from railway lines and its complementary
facilities such as railway engine house, repair shops, railway platforms,

5
elc...

> “Diizenlemeye girip iizerinden DOP kesintisi yapilan toplam 386.911 m” arazinin %81°i (313.313
m?) Kurulusumuza ait olup, alinan yaklasik %18 oranindaki DOP’un yani, yol, meydan, yesil alan vs.
kamu hizmet alanlarma tahsis edilen toplam 70.202 m® arazinin yine %81’i (56.666,08 m?)
Kurulusumuz arazilerinden karsilanmus, bunun %41°1 (28.680 m?) ise tek basina iizerinde bilfiil kamu
hizmetini yiiriittigtimiiz demiryolu hatlarimiz ve miitemmimi tesislerimizin (Tren sevk ve idare
edildigi, lokomotiflerin barinak ve tamir atdlyesinin, peronlarin vs. miicbir birimlerimizin) bulundugu
Adana gar sahamizdan saglanmistir.”
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By this means, the public service areas such as road, green area, square...
which are requirements of society, cannot be met from the train station areas
providing other required public service which is railway transportation in
this case.’

Our train station area and other public service areas were reduced and
deprived of the sufficiency to meet service requirements in future and the
public service which is provided from Turkish State Railways was

interrupted.’

o This situation causes the reducing of strategic important of Turkish
State Railways.

e So that, in case of construction of new cargo handling areas, new
warehouses, new railway lines and other complementary facilities
whose needs increase day by day, because of not having sufficient
area to build those facilities, Turkish State Railways will have to

expropriate the areas which were deducted via DOP before.

Due to the above mentioned reasons, issued development plan

implementation has no public interest.®

6 “Bu suretle yol, meydan, yesil alan vs. gibi toplumun ihtiya¢ duydugu kamu hizmet alanlar1, yine
toplumun ihtiyaci olan bir diger kamu (demiryolu tagimaciligt) hizmetinin gériildiigii Gar sahamizdan
ve civarindaki Kurulusumuza ait diger kamu hizmet alanlarindan temin edilmistir.”

7 “Gar sahamiz ve miicavirindeki diger kamu hizmet alanlarimiz, daha da daraltilarak, ilerideki hizmet
gereksinimlerini karsilayacak yeterlilikten yoksun birakilmis, yiiriitmekte oldugumuz kamu hizmeti
sakatlanmistir.

Bu durum TCDD’nin stratejik 6nemini zafiyete ugratmaktadir.

Oyle ki; zamanla artan ihtiyaci karsilayacak yeni yiikleme, bosaltma, depo alanlarinin
olusturulmasi, ilave demiryolu hatlarinin, peronlarin ve diger miitemmim tesislerin yapilmasi
gerektiginde, elimizde bunlarin meydana getirecegi alan kalmadigindan, Kurulusumuz
DOP’la kendisinden alinan bu alanlari yeniden istimlak etmek durumunda kalacaktir.”

¥ “Yapilan imar uygulamasimn belirtilen sakincalardan otiirii kamu yararma uygun olmadig:
ortadadir.”
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- In foreign countries (UK, Germany, France...), the areas separated for
public service like railways, etc.. are determined and preserved strictly taking
into consideration of possibility of necessity for those areas in the future. It is
never allowed to pass of property of those public services are to other
persons or institutions and they are excluded in development plans and their
implementations. On the other hand, in our country, due to the regulations
that are unlogical and just aimed to save the day, applied by the local
administrations having the authority, Turkish State Railways’ lands come to

the end day by day.’

- As we claimed before, there is no any value increase in train station area.
Therefore, as it is definitely and clearly determined in the Development Law
No:3194 Article: 18, in development plan implementation DOP deduction is
applied in exchange of the value increase of the estates due to land

adjustment."

- The intention of value increase is transforming of cadastral parcel to the
building plot and because of this transformation, there will be value increase

) 1
in real-estates.

- According to principles to be briefly summarized above, is only for the
private property issue or for the areas that are publicly owned and

unallocated for using for public services. Because the purpose of use has not

® “Yabanc iilkelerde (Ornegin Ingiltere, Almanya, Fransa) demiryolu vb. kamu hizmetine tahsisli
araziler, ¢ok ilerideki miistakbel inkisaf sahalarin1 da igine alacak sekilde sinirlar1 belli edilerek siki
sikiya korunur, hi¢bir zaman bagka kisi ve kuruluslarin miilkiyetine ge¢mesine izin verilmez ve
bilhassa imar uygulamalart diginda tutulurken, tilkemizdeki imar planlamasi ve uygulamalarinda
benzer higbir tedbir alinmamakta, yetkiyi elinde bulunduran yerel idarelerin rasyonellikten uzak,
projeksiyonu olmayan, giinii kurtarmaya doniik bu gibi diizenlemeleriyle TCDD arazileri giinden giine
tiiketilmektedir.”

' “By konuda, 3194 sayili imar Kanunu’nun 18. Maddesinde; acik bir sekilde Diizenlemeye tabi
tutulan arazi ve arsalarin dagitimi sirasinda bunlarin ylzélgtimlerinden yeteri kadar saha, diizenleme
dolayisiyla meydana gelecek deger artiglari karsiliginda diizenleme ortaklik payr (DOP) olarak
dusiilebilir.

' “Buradaki deger artisindan kasit, tasinmazin kadastro parseli (lizerinde ingaat yapilamaz) iken, imar
diizenlemesi ile imar parseli (lizerinde insaat yapilabilir) haline getirilmekten hasil olan deger
artigidir.”
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changed, there will be no value increase in areas which are separated for

using of public service after the development plan implementation.

In the bill of answer of Seyhan Municipality, they defend that;

- It cannot be possible to separate the Turkish State Railways’ parcel so it
is legal obligation to include the parcel totally in land arrangement area.

- Aforementioned development plan implementation complies with the laws
and regulations. When this arrangement was prepared, the providing of
public interest was first aim and it was trying to create roads, green

spaces and other public uses.

According to above demands and items; Adana 2. Administrative Tribunal
decided to cancel of development plan implementation whose Act of City Council of
Seyhan Municipality whose date 16.07.2001 and no 3157. In the court decision, it is
stated that;

- According to laws and related regulation, it can be interpreted that in
development plan implementation DOP deduction is applied in exchange

of the value increase of the estates due to land adjustment.

- However, in development plan implementation it is definitely seen that
there is approximately 14% DOP deduction taken from the real-estate
belonging to the complainant institution in defiance of laws and
regulations. Because the public transportation providing by Turkish State
Railways still continues at issued parcels so it is not possible to mention

about any value increasing.

Evaluation of the case: To provide public interest, development readjustment share is

used by municipalities for creating public spaces according to public needs It is
clearly indicated in the court decision that subject area is still used for public
transportation, and it is separated as a railways area in development plan; so that it is
not possible to say any value increase. By this means, the public service areas such as

road, green area, square... which are requirements of society, cannot be met from the
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train station areas providing other required public service which is railway
transportation in this case. As it is claimed before, there is no any value increase in
train station area after development plan implementation. By this means according to
Reconstruction Law, development readjustment share deduction from railway area is
illegal. This application contradicts with the concept of public interest because train
station areas were reduced and deprived of the sufficiency to meet service
requirements in future and the public service which is provided from Turkish State
Railways is interrupted. To sustain railways transportation, some operational
facilities are needed so railways’ areas are used for other operational affairs.
Therefore, reducing the lands because of DOP deduction causes to fail transportation

processes.

In this case, mentioned municipality has created municipal service area by
using DOP deduction taken from railways’ land. As it is explained above, this
application is already contrary to Reconstruction Law in terms of principle of value
increase. However, the other big mistake done by municipality in this
implementation of development plan is that municipality has sold this municipal
service area to the third persons for using commercial area. This situation is not only
contrary the law, but also completely against the principles of planning and
urbanization. Using of an area, which is allocated for public service, for commercial
purposes by third persons is disregarded of public interest. Therefore, it is definitely
against to purpose of DOP.
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4.2.3 Turkish State Railways — The Case of Afyon

Complainant: Turkish State Railways
Defender: Turkish Republic Afyon Municipality
Date of Notification: 07.03.2006
Docket No: 2005/58
Decree No: 2006/58

Based on the Act of City Council of Afyon Municipality whose date
28.06.2002 and no 148, development plan change was made by Afyon Municipality
including the real estate which is belong to Turkish State Railways (TCDD) and,
whose block number is 34 and parcel no is 1,in the Province of Afyon, Central
District, Ali Cetinkaya Neighborhood. In this plan change, “sports area, green and
road” were separated on the Turkish State Railways’ real estate (34/1 parcel).
Therefore, Turkish State Railways opened a case to cancel of this development plan

change.

In the bill on equity of Turkish State Railways, it is stated that Turkish State
Railways is the public institution which provides service for transportation of citizens
and goods. To sustain this public service, they need to construct some structures in
that parcel so it must be separated as “Railways Area” in development plan.
Moreover, the public areas such as parks, roads, etc. cannot be met from other public
service areas such as railways, station, etc. Otherwise, the one of the most significant
public service is going to be interrupted unfortunately. Due to the fact that Afyon
was chosen as “Priority Region in Development”, it is essential to meet rising
transportation demand and why we need to separate that parcel for using railways is

obvious.

- Based on the Act of City Council of Afyon Municipality whose date
28.06.2002 and no 148, development plan change was made by Afyon
Municipality including the real estate which is belong to Turkish State
Railways (TCDD) and, whose block number is 34 and parcel no is 1,in
the Province of Afyon, Central District, Ali Cetinkaya Neighborhood and
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in this development plan change, “sports area, green and road” were

separated on the Turkish State Railways’ real estate (34/1 parcel).

In this development plan changing process, there is no opinion which was
received from Turkish State Railways and relevant Municipality did not

consult to Turkish State Railways.

1t is legal obligation to take into account of needs of public institutions in
the process of preparing development plans which have public

institutions’ real estates.

Turkish State Railways has projects to construct mechanic workplace
building in the real estate whose block number is 34 and parcel no is 1.
Therefore, they have demanded to separate that parcel as “Railway

Zone” in development plan."

However, Afyon Municipality did not cater to this demand and they did

not make the necessary changes in the mentioned development plan.

So that, aforementioned development plan changes are contrary to public
interest and it causes the interruption of providing superior public
service. Within this context, it is necessary to be cancelled of this

development plan

By taking into account the prescribed legal grounds, the Act of City Council

of Afyon Municipality whose date 28.06.2002 and no 148, development plan change

was made by Afyon Municipality is demanded to be cancelled by Turkish State

In the bill of answer of Afyon Municipality, they defend that;

12 “Rurulusumuza ait 34 ada 1 parsel no.lu tasmmazin bulundugu alanda, yol makineleri mekanik
atolyesi binasi ve is makineleri parki yapilmast planlanmis olup, is makineleri mekanik at6lyesi ve
bunlara bagli yeni yapilacak demiryolu hatlar1 olmasmin yaninda, Afyon’un Kalkinmada Oncelikli
Yore olarak tespit edilmesinden sonra artan tasima taleplerini de karsilayacak tahmil ve tahliye
alanlarina ihtiya¢ oldugundan, s6z konusu parselimizin TCDD Alan1 olarak planlanmasi,
Kurulusumuz i¢in olmazsa olmaz bir anlam igermektedir.”
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The area which is matter in dispute has not separated as a “Railways
Zones” since 2004 and there was no such a demand from the Turkish

State Railways

Moreover, when the location and characteristics of issued parcel is
considered and environmental texture is taking into account, the action
planning to be constructed by Turkish State Railways is contrary to

principles of urbanization.

According to Article 27/2 of the Regulation on the Principles of Plan
Prepration, it is stated that "the removal of a social and technical
infrastructure in the development plan can only be made by leaving an
equivalent new area within the zone served by this facility"."®

Planning change cannot be made unless it is compulsory. Because the
subject parcel is planned as a social facility area that will serve the

population in the development plan.

In this development plan change public service areas such as ‘“sports
area, green and road” is planned in 34/1 parcel and this situation totally

complies with laws and regulations due to providing of public interest."*

In addition to all above, it is not true the statement that provided public
service of railways is going to be interrupted because of aforementioned

development plan

Due to the reasons explaining above, mentioned development plan comply

with laws and regulations. So that, it is demanded to dismissal of request for

' “Plan Yapimma Ait Esaslara Dair Yonetmeligin 27/2 maddesinde ise imar planindaki bir sosyal ve
teknik altyap1 alaninin kaldirilabilmesi ancak bu tesisin hizmet gétiirdigii bolge iginde esdeger yeni
bir alanin ayrilmasi sureti ile yapilabilir denilmektedir. Dava konusu parsel imar planinda cevre
niifusa hizmet edecek sosyal donati alan1 olarak planlandigindan zorunlu olmadik¢a plan degisikligi
yapilamamaktadir.”

“Miivekkil Afyonkarahisar Belediye Baskanlii’nca yapilan islem tamamen kanun ve
yonetmeliklere uygundur.”
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cancellation about Act of City Council of Afyon Municipality whose date 28.06.2002
and no 148.

According to above demands and experts’ reports, Afyon Administrative
Tribunal decided to cancel of aforementioned development plan change based on the
idea that “Development plans are prepared to ensure a healthy structure of the
physical environment, to direct investment choices and development trends, and to
determine the balance of land use and conservation which are closely related to
society and community life, in the most rational way. Development plans can be
revised and changed because of some required conditions in accordance with the

9515

methods prescribed in the legislation.”’” and state council approved this court

decision. In state council decision, it is stated that:

- It is necessary to decide whether the development plan is accordance with
principles of urbanization, principles of planning and public interest or

not after examination of complainant institution’s needs.

- Within this context, the expert’s report is insufficient and it is compulsory
to re-evaluate the subject by authorities who are especially expert on a
field of railways and its operations.

- In expert’s report, the most significant concept which is the superior

public interest which is provided by Turkish States Railways is missed.

- Complainant Institution has been established to produce and market
goods and services, which have monopolistic character, in the field of
railway transportation, taking into consideration of public interest.
Therefore, these produced services are seen as privilege because of

providing public service.'®

' Afyonkarahisar idare Mahkemesi E: 2005/58, K: 2006/58 “imar planlari, insan, toplum ve cevre
iliskilerinde kisi ve aile mutlulugu ile toplum hayatin1 yakindan ilgilendiren fiziksel ¢evreyi saglikli
bir yapila kavusturmak, yatirimlari yer segimlerini ve gelisme egilimlerini yonlendirmek ve topragi
koruma, kullanma dengesini en rasyonel bi¢cimde belirlemek tizere hazirlanirlar ve ancak kosullarin
zorunlu kildig1 bicimde ve zamanda mevzuatta 6ngériilen yontemlere uygun olarak degistirilebilirler”

' Damstay Altinci Daire E: 2006/2378, K: 2008/3405 “Davaci Kurulus, demiryolu ulastirmasi
alaninda tekel niteligindeki mal ve hizmeti kamu yarar1 gozeterek liretmek ve pazarlamak tizere
kurulmus olup, gérdiigii bu kamu hizmeti dolayisiyla tirettigi hizmet imtiyaz sayilmaktadir.”
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- In the making process of development plans, it is necessary to take into
consideration the needs of the complainant institution that provides
monopoly service and produces this service in consideration of the public

interest and the characteristics and features of public service."’

- However, according to reports which have experts prepared by the court,
in development plan, it is seen that the real-estate belonging to the
complainant institution was allocated to the use of green area, sports
area and road as an out of purpose. It is understood that the
transportation of railway service produced by the complainant institution
and the needing areas to maintain of this public interest are not subject to

review and evaluation in the preparing of development plan. *®

- In case of dispute, the complainant institution who is obliged to carry out
public transportation whose monopolistic character must take into
account of public interest. For this reason, they have demanded of
separation of the real estate which belongs to their institution, as a usage

of their purposes and operations from defender municipality."’

- Althought it can be seen that there is a balance in public interest because

of using aforementioned parcel to create public spaces, the municipality

" Danistay Altinci Daire E: 2006/2378, K: 2008/3405 “imar planlarimin yapilmas: siirecinde, tekel
niteliginde hizmet sunan ve bu hizmeti kamu yarar1 gézeterek iretmek durumunda olan davaci
Kurulusun, gordigii kamu hizmetinin 6nemi ve 6zelliklerine doniik ihtiyaglarmin dikkate alinmasi
gerekmektedir.”

'8 Damistay Altinci Daire E: 2006/2378. K- 2008/3405 “Kurulusa ait tasinmazin imar planiyla amag
ve faaliyeti disindaki, park alani, spor alani ve imar yolu kullanimlarma ayrildigi, bir kamu kurumu
olan TCDD’nin arazilerinin yine kamu yararina olmak tizere biiyiik oranda donati alanlarina ayrildigi,
Mahkemece yerinde yaptirilan kesif ve bilirkisi incelemesi tizerine diizenlenen raporda, davaci
Kurulusun {irettigi demiryolu tasimaciligi hizmeti, bu kamu hizmetinin gereksinim duydugu ve
duyacagi alanlarin kullanimindaki kamu yarar1 boyutunun ayni zamanda planin da amaci olarak bu
yonde bir incelemeye ve degerlendirmeye konu edilmedigi anlasilmaktadir.”

v 20 Damstay Altinci Daire E: 2006/2378, K: 2008/3405 “Uyusmazhga konu olayda, tekel
niteliginde bir kamu hizmeti olan demiryolu ulastirmasini, kamu yarar1 dikkate alinarak yiirtitmekle
yukimli kiliman davaci Kurulus tarafindan, bu kamu hizmeti i¢in mevcutta miilkiyetinde bulunan
uyusmazlik konusu taginmaza ait kullanin kararinin imar plan karariyla Kurulusun amag ve faaliyet
konusuna ayrilmasimnin talep edildigi, ancak davali idarece taginmazin agirlikli olarak donat1 alanlarina
ayrilmasi suretiyle kamu yarari yoniinden denklik kurulmaya calisildig1 goriilmektedir.”
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disregared complainant institution’s demand and so they missed the

bigger public interest.*

- As a result, it is clear that this service, which is presented as a monopoly
by complainant institution due to its massive and high carrying capacity
for passenger and cargo transportation via railways between local and

. . . . . . .. 21
international destinations, carries a superior public interest.

In the light of the above reasoned decision, Presidency of The Sixth Chamber
of The State Council approved the Afyon Administrative Tribunal decision and

aforesaid development plan was canceled.

Evaluation of the case: Turkish State Railways is the public institution which

provides service for transportation of citizens and goods. To sustain this public
service, they need to construct some structures so there must be an area separated as
“Railways Area” in development plan. It is clearly indicated in the court decision
that subject area is still used for public transportation, and it is separated as a
railways area in development plan; so that it is not possible to say any value increase.
By this means, the public service areas such as road, green area, square... which are
requirements of society, cannot be met from the train station areas providing other
required public service which is railway transportation in this case. There is no any
value increase in train station area after development plan implementation.
Therefore, development readjustment share deduction from this public service area is

unfair and contrary to the principle of equity.

As indicated in court decision, it is clear that railways service, which is
presented as a monopoly by complainant institution due to its massive and high
carrying capacity for passenger and cargo transportation via railways between local

and international destinations, carries a superior public interest.

2! Damistay Altinci_Daire E: 2006/2378, K: 2008/3405 “Demiryolu ulasiminin yolcu ve yiik
tasimaciliginda kent igi, kentler arasi ve {iilkeler arasi boyutuyla kitle halinde ve yiiksek tasima
kapasitesi ile 6ne ¢ikan 6zelligi karsisinda, davaci Kurulus tarafindan tekel niteliginde sunulan bu
hizmetin iistiin kamu yarar1 niteligi tasimasi karsisinda, uyusmazliga konu edilen davaci Kurulusun
amag ve hedefleri disinda kullanilmasi1 sonucunu doguran imar planiyla gergeklestirilen dava konusu
degisiklikte hukuka uyarlik goértilmediginden iptali yolundaki, mahkeme kararinda sonucu itibariyle
isabetsizlik gortilmemistir.”
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4.2.4 Turkish State Railways — The Case of Tokat

Complainant: Turkish State Railways
Defender: Turkish Republic Turhal Municipality
Date of Notification: 06.02.2007
Docket No: 2005/1291

Decree No: 2006/4117

Based on the Act of City Council of Turhal Municipality whose date
07.07.2005 and no 163, development plan implementation was made by Turhal
Municipality including the real estate which is belong to Turkish State Railways
(TCDD) and, whose block number is 72 and parcels numbers are 3, 4 and 5, in the
Province of Tokat, Turhal District, Seyfi Demirsoy Neighborhood (Tokat Ili, Turhal
Ilgesi, Seyfi Demirsoy Mahallesi). In this implementation, approximately 24%
development readjustment share was deducted from the Turkish State Railways’ real
estate (3, 4 and 5 parcel). Therefore, Turkish State Railways opened a case to cancel
of this development plan implementation. (Turkish State Railways has regional
system. Tokat is taken part in Sivas Region of Turkish State Railways. Therefore, the

pending place of action in Sivas Administrative Tribunal)

In the bill in equity of Turkish State Railways, it is stated that Turkish State
Railways is the public institution which provides service for transportation of citizens
and goods. To sustain and develop this public service, they need those parcels.
Moreover, Turkish State Railways claimed that DOP deduction can only be applied
in exchange of the value increase of the estates due to land adjustment and it is
proven by precedents of Higher Judicial Bodies. In this situation it is impossible to
mention about increasing in value of Turkish State Railways’ parcel. Because, being
talk about real estates (3, 4 and 5 parcel) are allocated as a “Railway zone” in
development plans and its purpose of usage does not change. Moreover, the public

areas such as parks, roads, etc. cannot be met from other public service areas such as
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railways, station, etc. Therefore, Turkish State Railways demands to cancel of

aforementioned development plan implementation

In the bill of answer of Turhal Municipality, they defend that; it cannot be
possible to separate the Turkish State Railways’ parcel so it is legal obligation to
include the parcel totally in land arrangement area. Aforementioned development
plan implementation complies with the laws and regulations. In regulation zone,
there are not only Turkish State Railways’ parcels, but also there are many properties
belonging to citizen. In addition to all above, it is not true the statement that provided
public service of railways is going to be interrupted because of aforementioned

development plan implementation

Expert’s Report

According to expert’s report which was demanded to be prepared by Court, it

has been determined those following items;

- Public areas can be obtained by government without paying a price, by
making a DOP deduction, which we can characterize as the tax on the
increased value, that occurs due to the implementation of development plans.
Development readjustment share could be 35% at most in the Development
Law at first. This ratio increased to 40% with some additional regulations*

- 1.494.378,71 m’ area has been arranged and 1.147.676,68m’ has been

appropriated for implementation.

- It was stated that the ratio of development readjustment share (DOP) was

calculated as 24% for said region and DOP deduction was met from the

22 BILIRKiSi RAPORU: Imar planlari uygulamalarinda artan deger karsiliginda diizenlemeye giren
tasinmazlardan degerlenme resmi veyahut ayni vergi niteligindeki DOP kesintisi yapilarak yasada
s6zii edilen kamusal alanlar bir bedel 6denmeksizin kamunun eline geger. Olusturulan imar
parsellerinin ihtiyaci olan kamu hizmet alanlarina diizenlemeye giren tasinmazlarin katilimi en ¢ok
%35 oraninda olabilir. %35°lik ortaklik pay1 oran1 mutlak olmayip alinabilecek azami miktar: ifade
etmektedir.

Bu oran, 3194 Sayili imar Kanununun ilk metninde yiizde otuz bes iken 17.12.2003 tarih ve
25319 sayili Resmi Gazetede yayimlanan 03.12.2003 tarih ve 5006 Sayili Imar Kanunu ile imar ve
Gecekondu Mevzuatina Aykir1 Yapilara Uygulanacak Bazi Islemler ve 6785 Sayili imar Kanununun
Bir Maddesinin Degistirilmesi Hakkinda Kanunda Degisiklik Yapilmasina Iliskin Kanunun 1.
Maddesi ile %40’a yiikseltilmistir.
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parcels which were subject to the case (3, 4 and 5) in spite of provision of

public service of Turkish State Railways.

- Although, the parcels subject to the case, which maintain to provide public
service can be included to land arrangement area, it is not possible to make
DOP deduction from these parcels. Nevertheless, with the making of DOP
deduction from the lands belonging to Turkish State Railways, Turhal
Municipality has obtained the lands unfairly.

- The parcels subject to case, which are included in arrangement area, are
separated for the common use of the public or providing public service, in
other words they are allocated for public service. DOP deduction and
application of Article 18 of the Law No. 3194 on these parcels is against the
spirit of regulation. Although, it was a technical obligation to take the
complainant’s parcel to the implementation, but it had to be removed in the
same way without any deduction.”

- DOP deduction cannot be made from the areas which are allocated for public
purposes (Turkish State Railways, Police Station, water depot, substation
etc.) and are currently used for public needs in the implementary
development plan. It is not possible to mention about increase in value of real
estates, which continue to be used for public purposes and separated as public

service in development plans. Therefore, making DOP deduction from those

. .24
parcels is not fair.

According to above demands and experts’ reports, Sivas Administrative

Tribunal decided to cancel of development plan implementation whose Act of City

3 Diizenlemeye almana davaya konu parseller, kamunun ortak kullanilmasina veya bir kamu
hizmetinin goriilmesine ayrilan yerlere isabet etmektedir. Parseller kamu hizmetine 6zgiilenmistir.
Parsellerin 3194 Sayili Kanunun 18. Madde uygulamasina alinarak Diizenleme Ortaklik Payi
kesilmesi diizenlemenin ruhuna aykiridir. Davaci kurumun tahsis alaninin imar uygulanmasina
alinmasi teknik bir zorunluluk ise, imar planindaki kamu tesis alanina kesinti yapilmadan, dogrudan
tahsis edilerek uygulamaya alinmasit miimkiindir.

** Herhangi bir nedenle kamusal amaglar (TCDD, karakol, su deposu, trafo yeri vb.) i¢in tahsis edilen
ve halen uygulama imar planinda bu tahsis amaglari devam eden parsellerden diizenlemeye alinmis
olmalarma ragmen DOP alinmaz. Kamusal amagli kullanimi1 devam eden ve imar planinda da bu
amacin stirekliligi saglanan tasinmazlarin deger artisina ugramalari miimkiin olmadigi, kamulagtirma
ile elde edilen imar planinda da ayni amaca ayrilan dava konusu diizenleme ortaklik pay1 kesilmesinin
hakkaniyetli olmadigi, dolayisiyla diizenleme asamasinda DOP alinmayacak parseller olarak
degerlendirilmesi gerekirken, diizenlemeye alinarak DOP kesintisi yapildig: tespit edilmistir.
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Council’s number 2005/163 and Presidency of The Sixth Chamber of The State

Council approved this court decision. In state council decision, it is stated that:

- In the light of expert’s report, it is determined that regulation zone was

contrary to the legislation.

- According to laws and related regulation, it can be interpreted that in
development plan implementation DOP deduction is applied in exchange

of the value increase of the estates due to landadjustment.

- However, in development plan implementation it is definitely seen that
there is DOP deduction taken from the real-estate belonging to the
complainant institution in defiance of laws and regulations. Because the
public transportation providing by Turkish State Railways still continues
at issued parcels so it is not possible to mention about any value

increasing.

- Therefore, the decision of Sivas Administrative Tribunal was decided to

be approved.

Evaluation of the case: It is clearly specified in expert’s report DOP deduction cannot

be made from the areas which are allocated for public purposes (Turkish State
Railways, Police Station, water depot, substation etc.) and are currently used for
public needs in the implementary development plan. It is not possible to mention
about increase in value of real estates, which continue to be used for public purposes

and allocated as public service in development plans.

Turkish State Railways is the public institution which provides service for
transportation of citizens and goods and so that it carries a superior public interest. .
By this means, the public service areas such as road, green area, square... which are
requirements of society, cannot be met from the train station areas providing other
required public service which is railway transportation in this case. Therefore,
development readjustment share deduction from railways area is not fair. To sustain

public transportation, in other words providing public interest is interrupted as a
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result of subject application. Based on the 18" Article of Reconstruction Law, the
court decided to cancel of mentioned development plan implementation because of

unfair DOP deduction.

As a result, it appears that the DOP deduction is used for road and green
space in accordance with the law in this case. However, in terms of planning
principles and urbanization, providing railways transportation carries more
significant public interest as it is stated in the expert report. Therefore, the use of
DOP deduction public services, such as road or green space, does not always mean
that it is compatible with urbanism principles. It should be examined the public

interest concept taking into consideration of other public services also in planning.

4.2.5 Turkish State Railways — The Case of Zonguldak

Complainant: Turkish State Railways
Defender: Turkish Republic Saltukova Municipality
Date of Notification: 10.03.2009
Docket No: 2008/846

Decree No: 2009/148

Based on the Act of City Council of Saltukova Municipality whose date
18.04.2008 and no 2008/15, development plan implementation was made by
Saltukova Municipality including the real estate which is belong to Turkish State
Railways (TCDD) and, whose parcel no is 1832, in the Province of Zonguldak,
Caycuma District, Saltukova Train Station Neighborhood. In this implementation,
approximately 17% development readjustment share was deducted from the Turkish
State Railways’ real estate (1832 parcel). Turkish State Railways was object to that
implementation however the objection was rejected by Municipality. Therefore,
Turkish State Railways opened a case to cancel of this development plan

implementation.
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In the bill in equity of Turkish State Railways, it is stated that Turkish State
Railways is the public institution which provides service for transportation of citizens
and goods. To sustain and develop this public service, they need that parcel totally.
Moreover, Turkish State Railways claimed that DOP deduction can only be applied
in exchange of the value increase of the estates due to landadjustment and it is
proven by precedents of Higher Judicial Bodies. In this situation it is impossible to
mention about increasing in value of Turkish State Railways’ parcel. Because, being
talk about real estate (1832 parcel) is separated as a “Railway zone” in development
plans and its purpose of usage did not change. Moreover, the public areas such as
parks, roads, etc... cannot be met from other public service areas such as railways,
station, etc...Therefore, Turkish State Railways demands to cancel of

aforementioned development plan implementation

- “According to Development Law Article:18, in development plan
implementation DOP deduction is applied in exchange of the value
increase of the estates due to landadjustment. Moreover DOP deduction
aims to create public service areas such as primary and secondary
institutions dffiliated to the Ministry of National Education, public
services such as roads, squares, parks, parking lots, children's
horticulture, green areas, places of worship and police stations and
facilities related to these services... So it cannot be used for any other

25
purposes except from above.

% «3194 Sayih imar Kanunun 18. Maddesi uyarinca yapilan diizenlemeye tabi tutulan arazi ve
arsalarin dagitimi sirasinda bunlarin yiizélglimlerinden yeteri kadar saha, diizenleme dolayisiyla
meydana gelen deger artiGar1 kar@hginda diizenleme ortakhik pay1 olarak diisiilebilmektedir.
Ancak bu maddeye gore alinacak diizenleme ortaklik paylari, diizenlemeye tabi tutulan yerlerin
ihtiyaci olan Milli Egitim Bakanligi’na bagli ilk ve ortaggretim kurumlari, yol, meydan, park, otopark,
cocuk bahgesi, yesil saha, ibadet yeri ve karakol gibi umumi hizmetlerden ve bu hizmetlerle ilgili
tesislerden bagka maksatlarla kullanilamayacagi da amir hiikimdiir.”
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In this frame, the essence of the land and area regulation which is stated
in Article 18 of the Law no. 3194 is that even if the decreasing occurs in
square of land which is contained in development plan implementation
(zoning) boundary, due to the value increasing in that land depends on
construction of roads, parks, squares, etc... the property right will be
protected in substance. In other words, social equilibrium is ensured by

force of the value increase in implemented land.*

However the principle to be briefly summarized above is only for the
private property issue or for the areas that are publicly owned and
unallocated for using for public services. Because the purpose of use has
not changed, there will be no value increase in areas which are separated

for using of public service after the development plan implementation.”’

With this, 51.604 m’ part of the 1832 parcel belonging to Turkish State
Railways is contained in development plan implementation which was
made by defendant municipality.
o 4.919 m’ of parcel is separated for commercial usage
o 37.746 m’ of parcel is separated for railway area
o 8939 m’ of parcel is DOP deduction using for roads, parks, etc..
(approximately 17%)

% «“By gergevede 3194 Sayili imar Kanununun 18. Maddesinde Ongoriilen arazi ve arsa
diizenlemesinin 6zii diizenleme nedeniyle imar sinir1 iginde bulunan arazi ve arsalarin yiizélgiimiinde
eksilme s6z konusu olsa bile yapilan yol, meydan, park, otopark gibi alanlarinin o bélgenin sosyo-
kiiltirel ve sosyo-ekonomik hareketliligine sagladigi katki nedeniyle ortaya ¢ikan deger artisi
nedeniyle miilkiyet hakkinin 6zii itibariyle ihlal edilmemesi, boylece sosyal dengenin saglanmasidir.

7«Ancak, yukarida kisaca dzetlenmeye ¢alisilan ilke sadece 6zel miilkiyete konu tagmmazlar igin ya
da kamuya ait olup kamusal hizmete 6zgiilenmemis alanlar i¢in s6z konusu olup, kamusal hizmete
Ozgililenmis arsa veya arazilerin imar uygulamasi sonrasinda degerinde ifa ettigi kamu hizmeti
itibariyle herhangi bir artis s6z konusu olmayacaktir.”
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- According to the principles of the development plan implementation
which is tried to be explained above, it is a legal obligation not to make
the DOP deduction from the land separated as “Railways Service Area”
in development plan due to not value increasing in land before and after

the regulation.”®

- It can be possible to include the real estates which maintain to provide
public service belonging to the client administration to the development
plan implementation,; however, it should not be any deduction from those
estates in accordance with the provisions of the share. Otherwise, public
service is going to be interrupted and it cannot satisfy to aims expected of
it.

By taking into account the prescribed legal grounds, Act of City Council of

Saltukova Municipality whose date 18.04.2008 and no 2008/15, development plan

implementation is demanded to be cancelled by Turkish State Railways.
In the bill of answer of Saltukova Municipality, they defend that;

- There is no exact division about DOP deduction and it can only be
applied in exchange of the value increase of the estates due to land

adjustment according to Article 18 of Development Law No 3194. %

- Moreover, it cannot be possible to separate the Turkish State Railways’

parcel so it is legal obligation to include the parcel totally in land

30
arrangement areda.

% “Imar uygulamasmnin yukarida izah edilmeye calisilan esaslara gore diizenleme Sncesi ve sonrasina
gore higbir deger artisi olmayan, tamamen kamusal hizmet niteligi devam eden ve imar planinda
TCDD Hizmet Alami olarak belirtilen 37.746 m”lik alandan diizenleme ortaklik payr (DOP)
kesintisi yapilmamasi yasal bir zorunluluktur.”

¥ «3194 Sayili Kanunun 18. Maddesinde diizenleme sebebiyle deger artis1 olacak alan seklinde bir
ayrim yapilmamigtir.”

30 “Uygulama yapilan alan tek parsel oldugu i¢in bu parseli bir biitiin olarak uygulamaya sokulmasi
yasal zorunluluktur.”
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The arrangement that matter in dispute was prepared according to
Turkish State Railways’ opinion, before development plan implementation
was arranged, our Municipality and Turkish State Railways had

negotiated many times and they had collaborative work.

Aforementioned development plan implementation complies with the laws
and regulations. When this arrangement was prepared, the providing of
public interest was first aim and it was trying to create roads, green

spaces and other public uses.

The area which is separated for “Railways Zone” in development plan

has no any deduction.”

In addition to all above, it is not true the statement that provided public
service of railways is going to be interrupted because of aforementioned

development plan implementation **

Due to the reasons explaining above, mentioned development plan

implementation comply with laws and regulations. So that, it is demanded to

dismissal of request for cancellation about Act of City Council of Saltukova

Municipality whose date 18.04.2008 and no 2008/15

According to above demands and items; Zonguldak Administrative Tribunal

decided to cancel of development plan implementation whose Act of City Council’s

number 2008/15. In the court decision, it is stated that;

According to laws and related regulation, it can be interpreted that in
development plan implementation DOP deduction is applied in exchange

of the value increase of the estates due to landadjustment.

However, in development plan implementation it is definitely seen that

there is approximately 17% DOP deduction taken from the real-estate

31ve 32 «imar plaminda TCDD Hizmet Alam olarak goriilen hicbir alan kesintiye ugramamustir. Bu
sebeple uygulamanin kamusal hizmeti aksatacagi iddias1 dogru degildir.”
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belonging to the complainant institution in defiance of laws and
regulations. Because the public transportation providing by Turkish State
Railways still continues at issue 1832 parcel so it is not possible to

mention about any value increasing.

- Although it can be seen that there is a balance in public interest because
of using aforementioned parcel to create public spaces, the municipality
disregarded complainant institution’s demand and so they missed the

superior public interest and more significant public service.

In the light of the above opinions, Zonguldak Administrative Tribunal
canceled the being talked about development plan implementation whose Act of City

Council’s number 2008/15°3. It is written in the decision:

Development plans are prepared to ensure a healthy structure of the physical
environment, to direct investment choices and development trends, and to
determine the balance of land use and conservation which are closely related
to society and community life, in the most rational way. Development plans can
be revised and changed because of some required conditions in accordance

with the methods prescribed in the legislation.

NOTE: After the decision of Zonguldak Administrative Tribunal, Saltukova
Municipality appealed for reversal to Council of State. In the reasoned decision of

State Council;

Although, the reasons about DOP deduction propounded from Turkish State
Railways, which are also matter in dispute, were regarded as fair, due to the fact that

the aforementioned development plan implementation was suggested from

37onguldak idare Mahkemesi E: 2008/846, K: 2009/148 “Daval idare tarafindan diizenlemeye tabi
tutulan arsa ve arazilerin dagitimi sirasinda, ancak diizenleme dolayisiyla meydana gelen deger atislari
karsiliginda diizenleme ortaklik pay: olarak yeteri kadar sahanin dusiilebilecegi, bakilan uyusmazlikta
ise davaci1 kuruma ait olan ve uygulamaya giren 51.604 m”’lik alann ii¢ parsele ayrildigi, 123 ada 1 ve
2 parsel sayih tasinmazlarn (1.722+3.197=4.919 m?) ticaret alani olarak, 123 ada 3 parsel sayil
tasinmazin ise (37.746 m”) Devlet Demiryollar1 Hizmet Alani olarak belirlendigi, imar uygulamasi
sonucunda uygulamaya giren alamin tamamindan 8.939 m?® diizenleme ortaklik pay1 kesildigi, Devlet
Demiryollar1 Hizmet Alani olarak belirlenen ve kamusal hizmet niteligi devam eden 123 ada 3 parsel
iizerinde bulunan 37.746 m”lik alandan kesinti yapilmamasi gerektigi halde kesinti yapildigi, bu
haliyle uygulamanin mevzuat hiikkiimlerine aykirt oldugu tartismasiz olup, imar uygulamasinin
kabuliine iligskin enctimen kararinda ve bu karara karsi yapilan itirazin reddine iligkin Belediye
Baskanlig1 isleminde hukuka uyarlik gériilmemistir. Ac¢iklanan nedeniyle davanin iptaline oybirligi ile
karar verildi.
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Complainant Institution (Turkish State Railways) to Saltukova Municipality, it is

decided that Zonguldak Administrative Tribunal should reverse a judgment.

According to decision of State Council explained above, Zonguldak
Administrative Tribunal changed its decision and reversed the first judgment. The

development plan implementation was not canceled and was decided to be enforced.

In this case, however the arrangement did not cancel, it is still clear that the
main idea of this thesis is regarded as fair. According to Development Law
Article:18, in development plan implementation DOP deduction is applied in
exchange of the value increase of the estates due to land adjustment. If there is no
value increasing in land, it is impossible to mention about DOP deduction. Therefore,
it can be interpreted that the public service areas which are separated for using as
public interest in the development plans should not be excluded in those plan and

their implementations.

Evaluation of the case: Based on the court decision, it can be said that according to

the principles of the development plan implementation which is tried to be explained
above, it is a legal obligation not to make the development readjustment share
deduction from the land separated as “Railways Service Area” in development plan
because it is not possible to mention about increase in value of real estates, which
continue to be used for public purposes and separated as public service in
development plans. Public interest is interrupted as a result of subject application.
Based on the 18" Article of Reconstruction Law, the court decided to cancel of

mentioned development plan implementation because of unfair DOP deduction.

Although it can be seen that there is a balance in public interest because of
using development readjustment share deduction to create public spaces, the
municipality disregarded complainant institution’s demand and so they missed the

superior public interest and more significant public service.
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4.2.6 An Overview of Sample Cases

The main theme of the Development Readjustment Share is the change in the
distribution of ownership in the regulated areas and the increase in the value of lands.
As a result of this increase, land deduction is made as DOP and so social balance is
achieved. When the objective of DOP is to be examined, the purpose of the DOP
application achieves the healthy urbanization and development and thus realizes the
public interest. In addition, it aims to provide public service areas which are needed
of neighborhood. Another purpose of the development readjustment share is to
prevent or to minimize of expropriation expenditures for creating public service areas
which should be provided by authorities and to meet the public requirements of the
area. Except from these aims, development readjustment share applications which

are carried out with a personal, political purpose is going to be against the law.

When the examination of cases above, it is definitely seen that Turkish State
Railways has been right about their demands for DOP applications. Almost all cases
have resulted in favor of Turkish State Railways. It is written in reasoned decision of
Courts that it is not possible to mention about value increasing in railways’ area after
implementation of development plans. Therefore, development readjustment share
deduction taken from those areas is not in accordance with Laws. Providing of public
needs from other public areas is not logical and it is contrary to spirit of public
interest concept also. If there are different public interests on an issue, it is needed to
choose one of those public interests. At this point, when one of the public interests is
preferred to the other, the concept of "superior public interest" emerges (Tezcan and
Poyraz, 2013, p.15). Therefore, it is stated in Court decision, public transport
systems like railways have superior public interest. Summary of the cases is shown

in Table 7.

As it can be seen from the cases, subject municipalities used the development
readjustment share as an instrument of providing public interest by creating green
areas, roads, etc. Although it is definitely stated in the Reconstruction Law that
development readjustment share can be taken only in exchange of value increase due
to implementation of development plan, all these municipalities ignored this state.

While they were trying to create spaces which are public needs, they damaged the
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public transportation which has superior public interest. The lands of railways has
been reduced day by day, therefore Turkish State Railways had to make extra
expropriation to operate their purposes. Some important railway projects have been
interrupted because of the development problems. Moreover, according to planning
and urbanization principles, providing railways transportation carries more
significant public interest as it is stated in the experts’ reports and court decisions.
Therefore, the use of DOP deduction public services, such as road or green space,
does not always mean that it is compatible with planning principles. In addition,
using of DOP deduction for roads or parks does not provide public interest also. It
should be examined the public interest concept taking into consideration of other

public services also in planning.

Most of the Turkish State Railways’ properties (lands) are located in urban
centers and they have large surface area. There are demands for utilization of these
properties in line with the increasing in technical and social infrastructure
requirements of the city in urban development process. Most of these requests are
executed without the knowledge of Turkish State Railways. Today, there are still
several cases related with development readjustment share deduction in railways’
lands. In spite of the many vested sample cases which indicate that the DOP
deduction from the public service areas is not compliance with Reconstruction Law.
Turkish State Railways have become aware of this illegal practice, even if it is late,
and they have been able to overcome these problems which will occur in the future to
sustain their public transportation projects. By this means, the spirit of the public
interest concept is not damaged and public interest is provided in the legal
boundaries. Because, as it is indicated in chapter 2, according to the Turkish

Supreme Court’s decisions; “Public service is public interest” (Akillioglu, 1989,

p.15).
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Cases Year | Municipality | Case Subject Decision
The Case of Malatya | 2003 |  ---- DOP deduction Implementation of
from school development plan was
area cancelled. Because
there is no value
increase in subject
area, so DOP
application is not
legal.
The Case of Adana | 2004 Seyhan DOP deduction Implementation of
Municipality | from railways’ | development plan was
area cancelled. Because
there is no value
increase in railways’
are after
implementation of
development plan and
public transportation
is interrupt due to
DOP application.
The Case of Afyon 2006 Afyon Green area and Development plan
Municipality road were change was canceled.
allocated in Because railways’
Railways’ zone | parcels are allocated
in development for other public
plan change services, however,
this situation causes
to damage of superior
public interest
providing by
railways.
The Case of Tokat 2006 Turhal DOP deduction Implementation of
Municipality | from railways’ | development plan was
area cancelled. Because
public transportation
is interrupt due to
DOP application and
there is no value
increase also.
The Case of 2009 Saltukova DOP deduction Implementation of
Zonguldak Municipality | from railways’ | development plan was
area not cancelled.

Because there is a
protocol between
Turkish State
Railways and
Municipality, and this
implementation has
been made according
to that protocol.

Figure 7 Summary of Cases (Source: Produced by the author)
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CHAPTER 5

CONCLUSION: EVALUATION OF DEVELOPMENT PLAN
IMPLEMENTATION APPLIED IN PUBLIC SERVICE AREA
(Development Readjustment Share from the Point Of Public Interest
Concept and Proposals)

Development readjustment share deduction from public service areas; the
case of Turkish State Railways constitutes the subject matter of this thesis. In this

respect, three main chapters have been examined during the study:

1. Concept of public interest and planning,

2. Development readjustment share, as an instrument for providing public
interest,

3. Development readjustment share applications in the areas of Turkish State

Railways,

First of all, the concept of public interest in literature was reviewed, and then
a survey of the methods of land readjustment in planning is explained and the
examples are given from the world. Then, development readjustment share, as an
instrument for providing public interest is explained in detailed. The third chapter,
development readjustment share application in the areas of Turkish State Railways

was examined and the cases about this application were clarified.

Public interest concept has growth and progressed after 1950s. Although, it
has a deep-rooted history, public interest concept is still a controversial issue.
Particularly, beginning with the year of 2000°s due to effects of globalization, public

interest has become central of politics and policies.

There are different theories to define what public interest is. When we
examine the theories about public interest, it seen that different theories provide

different definitions for public interest.
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In the general sense, the concept of public interest in terms of individual and

community interest can be summarized under the three headings:

1. Individual Theories
2. Common Interest Theories

3. Normative Theories

In this study, common interest theory is regarded as the most expressive
theory of public interest; therefore common interest theory is accepted as definition
of public interest. According to this theory, public interest is a sum of common

benefits concerning whole society.

In Turkey, public interest concept is taken a part in the Constitution. In the
1982 Constitutions regulates the rights of citizens, thus public interest is mentioned

in the constitutions articles. These articles can be arranged as follows:

e Under the title of “Freedom of Residence and Movement” Article 23

e Under the title of “Property Rights” Article 35

e Under the title of “Utilization of the Coasts” Article 43

e Under the title of “Expropriation” Article 46

e Under the title of “Nationalization and Privatization” Article 47

e Under the title of “ Local Administration” Article 127

e Under the title of “Planning, Economic and Social Council” Article 166

e Under the title of “Forests and the Inhabitants of Forest Villages” Article
169

To sum up, it can be said that the 1982 Turkish Constitution has mentioned
the concept of public interest and it highlights the importance of public interest with
stating that restriction may be occurred on individual rights and liberties on behalf of

public interest.

Based on the Constitutional Court’s decision which is “Public service is
public interest”, it is interpreted that the main purpose of planning is to serve and
promote public interest. Planners are responsible for creating public spaces and they
are also responsible for applying policies for citizens living in welfare. In that point,

land readjustment is an instruments using by planners to provide public interest.
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Land readjustment is an important tool for urban development, creating new land and

re-organizing urban area.

In Turkey, the readjustment for plan implementation is used for as a land
readjustment method. It is explained in 18™ Article of Reconstruction Law and its
accompanying regulations. The land readjustment method can also be called as
“Development Plan Implementation” or “Implementation of 18™ Article” in Turkey.
In general, the municipalities are responsible of the process of development plan
implementations. The main subject of the development plan implementation is

“development readjustment share” which can shorten as DOP.

DOP is defined in the 18™ Article of the Reconstruction Law. According to
Reconstruction Law No 3194 and 18" Article, it is stated that the DOP application
can be made for which public services (primary and secondary institutions affiliated
to the Ministry of National Education, public services such as roads, squares, parks,
parking lots, children's horticulture, green areas, places of worship and police
stations and facilities related to these services). These public areas are provided with
the contribution percentage of within project area. According to this article,
landowners who have parcels in development plan implementation project area (land
readjustment project) have to give up at most 40% of their land for mentioned

purposes.

However, there is a limitation which is stated Reconstruction Law for using
of DOP. Based on that limitation, DOP deduction is applied in exchange of the
value increase of the estates due to land adjustment. So it is definitely said that, if
there is no increasing in land value there cannot be DOP deduction. Yet, sometimes
DOP is applied the areas which has no value increase after the implementation of

development plan. In other words, it is not used in accordance with Law.

One of the most significant examples of DOP deduction from lands despite
the no value increase is that DOP deduction from the areas providing public service
such as school areas, railways, highways, etc. After the implementation of
development plans, it is not possible to claim that there is value increase in the public
service areas. Therefore, DOP application on those lands is against to principle of

value increase written in the Reconstruction Law.
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Despite the fact that it is explained obviously in the Reconstruction Law that
DOP deduction can be only made for the exchange of the value increase,
municipalities insist to use DOP applications for the areas which are allocated for
public service unfortunately. This matter is subjected to the case for several times.
The first precedent decision in this regard was taken because of the DOP deduction
made from the area separated for educational service in the development plan and is
already being used as a school. This precedent decision has created awareness for

some public institutions; one of them is Turkish State Railways.

Turkish State Railways is a public institution which provides monopolistic
public service: Public transport and cargo affairs in national and international scale.
Some of the lands of Turkish State Railways used for maintenance and operation of
railway activities are allocated as railways area in development plans; on the other
hand, some of the Some of the lands of Turkish State Railways which are unused for
railways activities (these areas are not necessary for maintenance of railways). They
are allocated for other usage such as commercial area, residential area, etc. However,
some municipalities make DOP deduction from the lands which are allocated as
railways area in development plan and belonging to Turkish State Railways. This
situation causes the decreasing of Turkish State Railways’ land day by day and
public service which is handled by Turkish State Railways interrupts. Although,
according to 18" Article of Reconstruction Law, it is stated obviously that DOP
deduction is only made in exchange for increasing in land value, even though there is

no increase in the value of the land in which the railway activities are executed.

Because of these applications, there have been several cases between
municipalities and Turkish State Railways. Four of them were explained in details,
and for that matter it is definitely seen that Turkish State Railways wins most of
those cases. Providing of public needs from railways areas causes to damage of
another public need, so it is not in accordance with laws. If there are different public
interests on an issue, it is needed to choose one of those public interests. At this
point, when one of the public interests is preferred to the other, the concept of
"superior public interest" emerges. Turkish State Railways is a public institution
which provides public transportation and cargo facilities. Therefore, It has great

significance on transportation in national and international scale. Therefore, it is
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proven by Courts’ results and reasoned decisions that public services provided by
Turkish State Railways has superior public interest and in case of interruption of

these public services, public interest will be damaged.

As the sample cases are examined, it is seen that the DOP application, which
is the subject of many cases, is used to create areas for public service such as roads,
parks, green areas, etc. When considered from this point of view, using of DOP
deduction for roads, parks and other public spaces seems as if there is no matter that
damage the public interest. On the contrary, it can be thought that the purpose is to
create spaces for public interest. However, DOP deduction taken from other public
service areas can cause to interrupt of those other public services. Therefore, in those
kinds of cases, public interest can be harmed more seriously. Land reduction taken
from the public service areas such as railways which has no alternative confronts us

as a bigger problem in urban lands.

As a result, in the introduction part of this study, it is mentioned about

hypothesizes which are proven like that;

e The main subject of the development plan implementation is
“development readjustment share” (DOP). 1t can be seen from the
cases, development readjustment share is the most important

instrument for providing public interest by creating public spaces.

e DOP application can be made for which public services (primary and
secondary institutions affiliated to the Ministry of National Education,
public services such as roads, squares, parks, parking lots, children's
horticulture, and green areas, places of worship and police stations
and facilities related to these services). DOP has to be used for which
purposes and conditions are written in the law, otherwise it is not in

accordance with Reconstruction Law

e Despite the fact that it is explained obviously in the Reconstruction
Law that DOP deduction can be only made for the exchange of the
value increase, which is the restriction of using this instrument,

municipalities insist to use DOP applications for the areas which are
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separated for public service. However, these applications which have
no value increase in lands is not in accordance with law and Court

decisions prove it.

e When one of the public interests is preferred to the other, the concept
of "superior public interest" emerges. Otherwise, public interest is
damaged further. However, this problem has not been perceived yet

clearly.

Hereby, it is proven that development readjustment share deduction from
public service areas is not in accordance with laws. However, municipalities still
insist for using this unlawful application in development plan implementation. It is
possible to take some precautions to avoid mistaken DOP applications. First of all,
18™ Article of the Reconstruction Law and other related regulations have to be
examined detailed and clarified. Some changes have to be made to improve of
development readjustment share definition and it is needed to determine the
limitation of using of DOP more clearly in related laws and regulations. Moreover,
new regulations should be made to clarify the definitions of public services proved
by judicial decisions. On the other hand, every landowner should know their rights
about development plans and their applications. However, municipalities should not
abuse of their rights to gain land illegally. Their most important duty is to ensure a
healthy structure of the physical environment, to direct investment choices and
development trends, and to determine the balance of land use and conservation which
are closely related to society and community life. To provide social balance, it can be
beneficial to participation of landowners and non-governmental organizations to the
process of development plan implementations (Implementations of 18" Article).
Landowners should be informed before projects are finished like in Japan and
France. In addition to all these proposals and measure, it should be known that there

is a method to use land transformation among public institutions.
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In the event that a public institution needs the land which belongs to another
public institution, it should be used 30™ Article of Expropriation Law No: 2942**. In
case of the insufficiency of lands to provide public services such as parks, roads,
school areas, etc. which are indicated in 18" Article of Reconstruction Law,
transformation of land between those institutions in accordance with the legal
frameworks indicated in 30" Article of Expropriation Law may prevent any damage

to the public interest.

342942 Sayih Kamula@irma Kanunu
Resmi Gazete YayimlanmaTarih : 8/11/1983 Say1 : 18215
Bir idareye ait taginmaz malin diger idareye devri

Madde 30— (DegiGk: 24/4/2001 - 4650/17 md.) Kamu tiizelkisilerinin ve kurumlarmin sahip
olduklar1 taginmaz mal, kaynak veya irtifak haklar1 diger bir kamu tiizelkisisi veya kurumu tarafindan
kamulagtirilamaz.

Bu suretle devir alinan taginmaz mal, kaynak veya irtifak hakki, sahibinden kamulastirma yolu ile
almmis sayilir ve devir amaci veya devreden idarenin izni diginda baskaca bir kamusal amagla
kullanilamaz. Aksi takdirde devreden idare, 23. madde uyarinca taginmaz mali geri alabilir. Bu husus
tapu kiitigiiniin beyanlar hanesine serh verilir.
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APPENDIX A

PRECEDENT DECISION OF THE PRESIDENCY OF THE 6" CHAMBER
OF STATE COUNCIL

-
e

DANISTAY

8. DAIRE

E. 2001/29%9

K. 2003/1944%

T.19.2.2003

» DUZENLEME OF TAKLIK FAYI ( Ainamamasi - Parselasyon isleminin
imar Planinda Olul Alarn Olarak Ayrilan ve Bu Amagla Kullanilan
Tasinmazda Deger Artig: Yaratmayacag )

* PARSELASYON ISLENI ( Imar Planinda Okul Alam Olarak Aynilan ve
Bu Arnacla Kullanilan Taginmazde Deger Artigi Yaratmayacadi -
Dizenems Ortakl k Pay: Ahnamayacag )

o IMAR PLAN! ( Okul &lam Olarak Aynilan ve Bu Amagla Kullariian
T:simmaz - Farselasyon Iglermninin Deger Artii
YararmayacaguDizenlene Ortalkik Pay Ainamayacad )

3194'm. 18

S32ET :Parselasyon islemi imar planinca oku! alam olarak ayrilan ve ou
aech kullanimi devam sden taginmazds dede artig: yaratmayacadindan,
duzenleme ortaklilc payi alirarnaz

stemin Ozeti: Mzlatya [dare Mahkemesinin 20.12.2000 gunit. E: 2000/359,
< 2000/1371 sayih kararrin usul ve yasaya aykirl oldugu ileri strilerek
dezumast istenilmelkiedis

Savunmanin Ozeti: Savanira veri mamistir.

Danistay Taliix Hakim Sule
‘eddiile mahkeme <ararinin o

atarogla'un Diglincesi: Ternyiz isteminin
anmasi gerekiigi clstntlmekteclir.

Danmistay Saveisi Saads: Unzlin Dustincesi: Ternyiz dilekgesinde éne
suUrbler  hususlar, 2577 savih idari Yargiama Usuldl Kanununun 49.
macdesinin 1. fikrasinca belirtilen necenlerder highirisine uymayip idzre
Vizhkemesince  verilen in dayancign hukuki ve vyasal nedenier
Kergisindz anddan lkaranm sozulmasi gaiaktine nite'ikta gorilmamektedir.
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Aciklanan nedenlerle, temyiz isteminin reddiyle ldare Mahkemesi kararinin
onanmasinin uygun olaczd distntlmektadir

TURK MILLETI ADINA

Karar veren Danistay Altincr Dairesince Tetkik Hakiminin agiklamalar
dinlendikten ve dosyadaki belgeler incelendikten sonra igin geregi gérustlda:

Dava, .., .., .. mahallesi, .. ada, ... parsel sayil ... Vilayeti il Ozel idare
Mudurlagu'ne ait izerinde ilk6gretim okulu bulunan taginmazi da kapsayan
alancla 3194 sayil Yasanin 18. maddesi uyarinca parselasyon yaplimasina
ligkin 20.08.1992 guniC, 65-82 sayil islemin iptali istemiyle acilmis, idare
Mahkemesince, 5194 sayili yasanin 18. maddes: uygulamalarinda bagimsiz
oarsel verilememesi durumunda ayni sart ve deferde hisseli parsel
verilmesinin. murnkn o cuju, duzenleme ortaklik payr alindiktan sonra
yapllagma ve imer durumuna gére yeni olusturulacak parselin hisseli
verilmesinin hukuka ayk o olmadigi gerekcesiyle davanin reddine karar
verilmis. bu karar davacilar vekilince temyiz edilmistir.

3194 sayil Yasanin 15. maddesinde, belediveler veyz valiliklerce
dizenlemeye fab tutulen arazi ve arsalann cagitimi sirasinda ounlarin
yuzélgimlerinden veteri kadar sahanin dizenleme dolayisiyla meydana
gelen  deger artslan  karsiidinda dizerleme ortakhik payl olarak
dustlebilecagi, huikme baglanmistir

Dosyada yer alan beige ve bigilerin ‘nealenresinden, okul alani olarak
Kullarim amact sevarn et anlagilan ve imar planinda ds bu amacn
sirekliligi saglaran uyusmazhga koru taginmazn parselasyon iglemi
scnusunda dederinin artmast sz korusu olrmadidindan, okul alanindan
duzenleme ortaklik payi kesintisi yapilmak suretiyle tesis edilen parselasyon
'slerince hukuka uyarlik sulunmadig sonucuna variimistir,

3u durumda, mahkame kararinda isabet bulunmamaktadir.

SONUG : Aciklanzn nedenlerle Malatya [dare Mahkemesinic 20.12.2000
gunlt, E: 2000/358, K: 2000/1371 sayili kararinin bozulmasina, 6.610.000-
lira karar harci ile fazlacdan vatinian 4.920.000- ira harcin temyiz isteminde
bulunana iadesine, dosyanin adi gecen mahkemeye goénderiimesine
19.02.2003 gununce oyoirligiyle karar verildi
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APPENDIX B

TURKISH STATE RAILWAYS — THE CASE OF ADANA

. LABN &

ADANA 2. IDARE MAHKEMESI BASKANLIGINA
ADANA

YURUTMEYI DURDURMA VE DURUSMA TALEPLIDIiR

DAVACIL.... ....: TCDD GENEL MUDURLUGU-ANKARA
VEKIiLI...... ..:Av. Faruk ACIKGOZ-Av. Coskun TURKMEN
6. Bolge Midiirliigis Gar/ADANA .
DAVALL...o : T.C. SEYHAN ILCESI BELEDIYE BASKANLIGI-ADANA
TEBLIG TARIHI :27.05.2002
| €l 0 ). § RORR— . Seyhan Ilce Belediyesi’nin, Kurulusumuzun miilkiyetinde bulunan Adana

Gar sahast ve micavirindeki diger kamu hizmet alanlarimizi kapsayan alanda
imar uygulamasi (parselasyon) yapan 16/07/2001 tarihli 3157 sayih Enciimen
Karar’nin iptali ile yiiritmenin durdurulmasmna karar verilmesi talebidir.
(Adana 2. Idare Mahkemesi’nin 27/03/2002 tarihli 2001/1568 E. 2002/451 K.
sayii karari geregince Kurulugumuza verilen sire icerisinde yeniden
diizenledigimiz dava dilekgesidir.)

ACIKLAMALAR

Miilkiyeti Kurulusumuza ait Adana Gar Sahasi ve civarindaki diger taginmazlanimzi kapsayan
32 no’lu dizenleme sahasinda Seyhan Belediyesi’nce 16.07.2001 tarih ve 3157 sayih Enciimen
Karan ile 3194 sayih Imar Kanununun 18.,19. Maddeleri ve 2981 /3290 sayil: Kanunun Ek:1 Maddesi
uyarinca 3. DEFA arazi ve arsa diizenlemesi yapilmistir.

Seyhan Belediyesi’nce so6z konusu alanda daha 6nce de 14.07.1998 tarih-3987 sayili ve
24.08.2000 tarih-4082 sayih Enciimen Kararlan ile iki kez imar uygulamas: yapilmus, bunlardan
14.07.1998 tarihli 1.imar uygulamasmna karyi Adana Biiyiiksehir Belediyesi’nin Adana 2. Idare
Mahkemesi’'nde agmig oldugu 3 adet davada Mahkeme’nizce 21.09.1999 Giinlii 1998/943 E.-
1999/798 K.; 1998/944 E.-1999/799 K.;1998/945 E.-1999/800 K. sayilarla uygulamanmn iptaline
karar verilmig, ancak bunun oncesinde 1.uygulama tapuda tescil edilmistir. Miiteakiben, verilen
mahkeme kararlan dikkate alinmadan ve iptal gerekgeleri ortadan kaldirilmaksizin Belediyesince tapuda
tescilli 1. uygulama iptal edilerek aym diizenleme sahasinda 2. defa imar uygulamasi yapilmis, bu
uygulamanin Kurulusumuz hak ve menfaatlerini zedeledigi nedeniyle iptali icin Adana 2. Idare
Mahkemesi’nde 2000/1632-1633-1634-1635-1636-1637-1638 Esasla actifimiz 7 adet dava devam
etmekte iken, Seyhan Belediyesi’nce bu defa isbu davaya konu edilen 16.07.2001 tarih ve 3157 sayil
Enciimen karan ile bir onceki 2. uygulama iptal edilerek, aymi diizenleme sahasinda yeniden yani, 3.kez
imar uygulamasi gergeklestirilmistir.

Buna gére s6z konusu son (3.) imar uygulamasinda;

1-S6z konusu bu (3.)imar diizenlemesi onceki 1. ve 2. diizenlemelerde oldugu gibi biiyiik
oranda kamu hizmetine dzgiilenen Kurulusumuz arazileri iizerinde gerceklestirilmistir.

Bu anlamda, diizenlemeye girip tizerinden DOP kesintisi yapilan toplam 386911 m2 arazinin %
81’i (313313 m2) Kurulusumuza ait olup, alinan % 18,144 oranindaki DOP’un yani, yol,meydan,yesil
alan vs. kamu hizmet alanlarina tahsis edilen toplam 70202 m2 arazinin yine % 81’i (56666,08 m2)
Kurulugumuz arazilerinden kargilanmg, bunun % 41’i (28680 m2) ise tek bagina iizerinde bilfiil kamu
hizmetini yirittigimiz demiryolu hatlarimiz ve miitemmimi tesislerimizin(Tren sevk ve idare edildigi,
lokomotiflerin barinak ve tamir atolyesinin, peronlarin vs. miicbir birimlerimizin) bulundugu diizenleme
oncesindeki 402 ada 6 parsel no’lu Adana Gar sahamizdan saglanmugtir.
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Bu suretle yol,meydan,yesil alan vs. gibi toplumun ihtiyag duydugu kamu hizmet alanlan, yine
toplumun ihtiyaci olan bir diger kamu (demiryolu tagimaciligt) hizmetinin goérildigi Gar sahamizdan ve
civarindaki diger Kurulusumuza ait kamu hizmet alanlarindan temin edilmistir.

Bunun sonucunda; bir tarafta kamuya yeni kullanim alanlari yaratmak ugruna 6te yanda zaman
icerisinde gehir i¢inde kalarak dort bir tarafi zaten meskun alanla mahdut hale gelmiy, iktidara gelen her
yeni Belediye Yonetiminin gergeklestirdigi imar uygulamalar ile bugiine kadar mevcudunun buyiik bir
kismim yitirmis olan Gar sahamiz ve miicavirindeki diger kamu hizmet alanlarimiz, daha da daraltilarak,
ilerideki hizmet gereksinimlerini karsilayacak yeterlilikten yoksun birakilmig, yiriitmekte oldugumuz
kamu hizmeti sakatlanmugtir.

-Bu durum TCDD’nin stratejik 6nemini zaafiyete ugratmaktadir.

-Oyle ki; zamanla artan ihtiyaci karsilayacak yeni yiikleme bosaltma, depo alanlarmn
olugturulmasi, ilave demiryolu hatlarimin, peronlarin ve diger miitemmim tesislerin yapilmasi
gerektiginde, elimizde bunlarin meydana getirilecegi alan kalmadigindan, Kurulusumuz DOP’la
kendisinden alinan bu alanlar1 yeniden istimlak etmek durumunda kalacaktir.

-Ayrica, yapilan imar uygulamasiyla Biiyiiksehir Belediyesi hi¢ lizumu yokken demiryolu hat ve
tesislerimizin bulundugu Adana Gar sahasinda hissedar kilinmig, kurulan bu ortaklikla Kurulusumuzun
kendi arazisi tizerindeki tasarruf hakk kisitlanmustir,

-O halde, bu sahada s6z sahibi olan Biiyiiksehir Belediyesi tarafindan ileride ecrimisil talep
edilirse Kurulusumuz kendi arazisinde kiraci durumuna digecek; hissesi bagkasina satilir, buralara ingaat
ruhsati verilirse Kurulugumuz kamu hizmetini nasil ve nerede yiiriitecek?, bu kadar yakinina binalar
yapilirken bagta Ordu’ya ait olmak iizere parlayici ve patlayici maddelerin tagindig: trenlerin seyriisefer
giivenligi nasil saglanacaktir?

Yapilan imar uygulamasmin belirtilen sakincalarindan 6tiirii kamu yararma olmadig:
ortadadir

Dogrusu, Ulkemizdeki bu uygulamayi anlamak da mimkiin degildir. Yabanci iilkelerde
(Ornegin Ingiltere,Fransa,Almanya’da) demiryolu vb. kamu hizmetine tahsisli araziler, gok ilerideki
miistakbel inkisaf sahalanim da igine alacak gekilde smrlan belli edilerek siki sikiya korunur, higbir
zaman baska kisi ve kuruluglarin miilkiyetine gegmesine izin verilmez ve bilhassa imar uygulamalan
kapsamu diginda tutulurken, bizdeki imar planlamasi ve uygulamalarinda benzer higbir tedbir
alinmamakta, yetkiyi elinde bulunduran yerel idarelerin rasyonellikten uzak, projeksiyonu olmayan, giinii
kurtarmaya doniik bu gibi dizenlemeleriyle TCDD arazileri giinden giine tiiketilmektedir.

Oysa ki, yukarida belirtildigi tizere kamu hizmet alanlarina tahsis edilen toplam DOP’un % 41’ini
saglamasina ragmen, diizenleme sonucu 4436 ada 21 no’lu (Aym diizenlemede Seyhan Belediye
Enciimeni’nin almis oldugu 26/11/2001 Giin ve 5860 sayih kararla 21 ve 31 no’da iki ayr imar
parseline ifraz edilmistir) parseline doniigen s6z konusu Gar sahamizda hicbir deger artist da
meydana gelmemistir.

Bu konuda, 3194 sayili imar Kanunu’nun 18. Maddesinde; agik bir sekilde, “Diizenlemeye
tabi tutulan arazi ve arsalarn dagitimi sirasinda bunlarmn yiizolgimlerinden YETERI KADAR SAHA,
diizenleme dolayisiyla meydana gelecek DEGER ARTISLARI KARSILIGINDA DUZENLEME
ORTAKLIK PAYI (DOP) OLARAK DUSULEBILIR” denilmektedir. Nitekim, Anayasa
Mahkemesi’nin inceleme ve degerlendirmesi sonucu verdigi ekli kararinda da DOP’un, ancak
taginmazin degerinde artiy meydana gelmesi kosuluyla alinabilecegi teyit edilerek, Yasa hitkmii kesin bir
gergeklik kazanmugtir.

Buradaki deger artisindan kasit, tasinmazin kadastro parseli (iizerinde ingaat yapilamaz)
iken, imar diizenlemesi ile imar parseli (iizerinde ingaat yapilabilir) haline getirilmekten hasil
olan deger artisidir.

Imar Kanunu’nun 18. ve 20. Maddeleri geregi; kadastro parsellerine(arazilere) ancak, imar
planina uygunlugu saglanarak imar parseli(arsa) haline getirildikten sonra ingaat ruhsat: verilebilir.
Bu uygunluk ise, Imar Kanunu’nun 18. Maddesine gore yapilacak imar uygulamas ile temin edilir ve
boylece ingaata elverigli hale gelmekten, arazi iken arsa vasfina terfi ederek daha nitelikli
kilinmaktan 6tiirii tasinmazin degeri artar.

Ve ancak o taktirde, arazinin degerinde meydana gelecek boylesi bir deger artisi karsihiginda
Kanun’un 18. Maddesi uygulamasinn esprisini tegkil eden DOP kesintisi yapilabilir.
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Halbuki, Kurulusumuza ait Adana Gar sahasi, imar planinin yapilmasi ve bu planin mezkur
imar diizenlemesi ile uygulanmas: 6ncesinde dahi 402 ada 6 no’lu parselde ifa olunan kamu(demiryolu
tasimacih@) hizmetine zgiilenen bir alan olup, 1.imar diizenlemesi sonucu 4436 ada 6 parsel no’da
ve soz konusu son diizenlemede 4436 ada 21 ve 31 no’da imar parseline doniigse de, yeni durumda,
imar planinda yine demiryolu sahasina tahsis edildiginden nitelik ve kullanim degismemistir.

Kaldi ki, imar Kanunuw’nun 21. Maddesine gore ve 26. Maddesinde belirtilen istisna ile
Tip imar Yonetmeligi’nin 59. Maddesi kapsaminda; tizerinde kamu hizmeti goriilmesi ve imar
planinda demiryolu alanina tahsisli olmasi nedenleriyle Gar sahamiz iizerinde hizmetin gerektirdigi tim
tesisler Kurulusumuzeca ruhsat ahnmadan da insa edilebilmekte olup, Gar sahamizin, iizerinde
demiryolu hat ve tesislerinin yapilabilmesi igin, imar diizenlemesine tabi tutularak imar parseli haline
getirilmesine mevzuat agisindan gerek de yoktur. Kurulugumuz bugiine kadar arazileri iizerinde ihtiyaci
olan tesisleri bu istisnadan yararlanarak zaten yapagelmektedir. Bu agidan, gerceklestirilen imar
uygulamalari uygulama oncesine nazaran Gar sahamizda miispet yonde hicbir katki ve farkhihk
yaratmamistir.

Diger bakimdan, bahse konu Gar sahamiz, {izerinde yalmz demiryolu hat ve tesislerinin
konuslanabilecegi bir kamu hizmet alan olup, imar planinda konut, ticari vs. kullammlara tahsisli
ingaat alanlanndan da degildir. Nitekim, Davali Belediye Vekili’nin Mahkeme’nize sundugu
14/01/2002 tarihli cevap dilekgesinde de; Gar sahamizin ingaata uygun bir parsel olmadig aynen ikrar
edilerek kabul edilmigtir.

Su halde, onceki imar uygulamalari ve son olarak dava konusu Seyhan Belediyesi
Enciimeni’nin 16/07/2001 tarih ve 3157 karar sayil 3. Imar uygulamas: sonucu, halen 4436 ada
21 ve 31 no’lu imar parsellerinde Adana Gar sahasin ihtiva eden ve imar planinda demiryolu ve
tesislerine ayrilmig olan 186432 m2 Kurulusumuz tagmmmazinda hicbir deger artisi
gerceklesmemistir.

Mezkur Gar sahasi, diizenleme sonucu Kurulusumuz adma tescil edilen toplam 257836
m2 imarh alamm % 73 oramnda biiyiik boliimiinii olusturdugundan, Kurulusumuzun
diizenlemede ugradig maddi kayip ne denli biiyiik oldugu tasavvur edilebilir.

2)Ote taraftan,

-Seyhan Belediyesi soz konusu imar uygulamasinda higbir yasal ve hukuki dayanagi olmadigi
halde, yoldan ihdaslarla olusturdugu tasinmazlari Belediye miilkii ve kadastro parseli olarak
uygulamaya dahil etmek suretiyle bu alanlardan dizenleme sonucu haksiz yere imarlt hisse
edinmistir. Bu iglem, imar Kanunu’nun 18. Maddesi ve bu maddenin Uygulama Yonetmeliginin 30
ve 31. Maddeleri ile Yiiksek Yargmin bu konudaki kararlarma aykindir.

Zira; ekli Damgtay 6. Dairesinin 1995/7123 Esas-1996/5387 Karar ve 1998/4742 Esas-
1999/3405 Karar sayili ilamlarinda ve Aydmn 1. idare Mahkemesinin Esas No:1997/31, Karar
No:1997/1163 ile Damistay kararina uyuldugunu gosterir karan ve ayrica Y.6.H.D.nin 1994/1986 Esas-
1994/4142 sayih kararinda “yoldan ihdaslarin Belediye miilkii olarak degerlendirilip, bunlardan
DOP diisiildiikten sonra geriye kalan miktarin Belediye adina tescil edilmesinin yasal olmadigi;
diizenleme alanmnda diizenleme ortakllk paymn, kamu alanlarma aynlan yerlerden yoldan
ihdaslarin diisiilmesinden sonra hesaplanmas: gerekirken, yoldan ihdaslarla Belediye adna
kadastro parseli olusturulmas: suretiyle sahis arazilerinden fazla miktarda diizenleme ortakhik
paymn alinmasinin mevzuata uygun bulunmadig” agikhkla belirtilmektedir.

-Daha sonra iicra, kiymetsiz yerlerde ve atil durumdaki bu hisselerini sehrin son derece kiymetli
ve miistesna, en gozde mevkiilerine(Sular Mevkiinde 4437 ada 7 no’lu; Kasim Giilek Kopriisii
yaninda 4438 ada 18,19,30,31,32 no’lu; Mustafa Kemal Bulvarinda 4434 ada 2 no’lu imar
parsellerine) tagimak, bir araya tevhid ederek tam miilkiyetle adina tescil etmek suretiyle zaten haksiz
edindigi imarl: hisselerine bir de haksiz deger artisi(RANT) kazandirmus,

-Buna mukabil, miilk edindigi soz konusu imar parsellerinin diizenleme oncesinde
yerinde bulunan ve tamamina yakim Kurulusumuza ait olan araziler ise, cogunlugu yukarda
izah edildigi gibi bina insa edilmesi ,bir baska sekilde degerlendirilmesi miimkiin olmayan ve bu
nedenle hicbir deger artisinin gerceklesmedigi 4436 ada 21 ve 31 no’lu parsellerdeki Gar sahas:
ve benzeri daha kiymetsiz, atil ve uzagindaki bagka adalara tagmnmig; iistelik Kurulusumuz
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hicbir gerek ve teknik zorunluluk yokken buralarda 3. Sahislarla, Maliye Hazinesi ve Biiyiiksehir
Belediyesi ile hisselendirilmistir. Dolayisiyla, Kurulusumuz asil hak sahibi oldugu halde,
tasinmazlar deger kaybma ugratilarak magdur edilmistir.

-Bunun sonucunda, Belediye, yalnizca 586 m2’si asil kadastro parseli oldugu halde, 16326
m2’si yoldan ihdas edilen arazilerle birlikte toplam 16912 m2 araziyi kendi adina diizenlemeye
girdirmis, bunlardan DOP diistiikten sonra elde ettigi toplam 13835 m2 imarh alanin 13355,25 m2’sini
yoldan ihdaslarla kazanilan araziler iizerinden haksiz miilk edinmis ve de haksiz edindigi bu imar
parsellerini 3 sahislara( 4437 ada 7 parsel Abdurrahim GIZER’e; 4438 ada 32 parsel Candemir
GIZER’e; 4432 ada 2 parsel Saban YILDIRIM’a); ; satmak suretiyle ayrica HAKSIZ KAZANC
elde etmistir. Bu parsellerin Blok-10 kat insaat yogunlugu sahip, _ticari kullanimlara miisait _imar
parselleri oldugu da goz omiinde tutuldugunda haksiz edinilen kazang ve rantin biiyiikligi ortadadir.

-Ayrica, Belediye, yoldan ihdaslarla elde ettigi bu alanlann DOP’un karsihg yol,meydan,yesil
alan vs. kamuya ayrilacak alanlardan diigmeyerek diizenlemeye giren tiim tasinmazlardan gereken (%
15,76) daha fazla % 18,14 DOP alinmasina yol agmus, bu fark, diizenleme sonucu diizenlemeye giren
tiim taginmazlarin ve yam sira Kurulugumuz imarl hissesinin 7289 m2 noksanla tesciline, yukarida
deginildigi gibi mukabilinde, Belediye’nin aym miktarda haksiz ve fazladan imar hissesi edinmesine
neden olmustur. Bir bakima, diizenlemeye giren tasinmazlardan kamu hizmet alanlan igin gerekenden
fazla yapilan kesinti, haksiz bigimde imar parseline donistiirilerek apagik Belediye miilkiyetine
gecirilmistir.

Belediyenin, yoldan ihdaslarn DOP’tan diigmemesi sonucu diizenlemeye giren tagmmazlarin
nasil etkilendikleri agagida gosterilmistir:

-Seyhan Belediyesi’nin diizenlemeye giren kadastro parseli :586 m2
-Seyhan Belediyesi’nin yoldan ihdaslarla edindigi alanlar :16.326 m2
-Kamuya ayrilan umumi hizmet alanlan :70.202 m2
-Buna gore DOP: Kamu hizmetine aynlan alanlar -Yoldan ihdaslarla olusan alanlar
(70.202 m2 ) — (16.326 m2)=58.402 m2 olmahdir.

-Imar uygulamasma giren toplam alan: 386.911 m2
-Buna gore DOP ORANI : 58.402 /386.911 = %15.7594 olmaliyken,

Seyhan Belediyesi yoldan ihdaslarla olusan 16326 m2 araziyi Kamuya ayrilacak alanlardan
diigmediginden DOP ORANINI : 70.202/386.911 = %18.144 olarak tahakkuk ettirmigtir.

Ozetle ; tiim taginmazlardan %18.144 - %15.7594 = %2.3846 fazla DOP alinmustir

-Fazla Alinan % 2,3846 DOP’un TCDD’ye yansimasi sonucu;
Diizenlemeye giren TCDD Alamx  : 313.313 m2
(% 18,144 x 313.313 m2) — (% 15,7594 x 313.313 m2)= 7289,50 m2 TCDD imar parseli
noksan tescil edilmistir.

Oysa, 3194 Sayilh Imar Kanunun 18. Maddesinde diizenleme ortaklik paymin (DOP)
alinmasindaki amag ve sebep; ihtiyag duyulan yol,meydan,otopark,gocuk bahgesi,yesil saha,cami ve
karakol gibi umumi hizmetler igin gerekli alanlarin yine o gevredeki tasmmaz sahiplerinin katilimiyla
saglanmast olup, bu 6nemli gorevi yapma yetkisine sahip kamu hizmet kuruluslari olan Belediyelerin
asli gorevi, verilen yetkileri kotilye kullanarak kendi adma GAYRIMENKUL OLUSTURMAK ve
RANT ELDE ETMEK DEGIL, yoldan ihdasla olusturdugu tagmmazlarni asil amaglarinda
kullanarak, yine kamunun hizmetine sunmaktir.

Diinyanin hicbir yerinde, her ne sekilde olursa olsun, 586 m2 kadastro parseli ile en iyi
semtlerde 13835 m2 imar parseli edinilmesine izin verilmez. Boylesi hi¢ yoktan ve bariz bir servet
artis1 hicbir geyle izah edilemez.

Tabiatiyla, bahsedilen bu islemler de imar Kanunu’nun 18. Maddesi, bu maddenin
Uygulama Yonetmeliginin 10/a ve 10/b maddeleri ile Yiiksek Yarg: kararlarina aykiridir.

Zira; ilgili Yonetmeligin 10/a maddesi, imar parsellerinin miimkiin mertebe aym yerdeki veya
yakinindaki eski parsellere tahsisini zorunlu kilmakta; 10/b maddesi ise, mevzuata gore korunmasi
miimkiin olan yapilarin(Kurulugumuza ait) tam ve hissesiz olarak bir imar parseline intibak ettirilmesini
gerektirmekte; bu konuda Danistay 6.D.nin 1994/335 Esas-1994/1679 sayih kararinda “Belediyelerin,
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baska parsellerdeki hisselerini birlestirmek icin imar Kanunw’nun 18. Maddesi uyarnca
parselasyon yapamayacag”; keza, Mahkemenizin aym sahada gerceklestirilen 1. Imar uygulamasini
daha once iptal eden 1998/943 E.1999/798 K.; 1998/944 E.1999/799 K.; 1998/945 E.1999/800 sayili
kararlarinda ise “Rant1 daha yiiksek yerlere ve bulundugu imar adasindan daha uzaga hisse
tasimanin miimkiin olmadig” belirtilmektedir.

3)Mahkemenizce 1. Imar uygulamasinin 3 adet parselde iptal edilmesi lizerine bagvurumuz
neticesi, bu konuda yegane ihtisas ve diizenleyici Idari Birimi olan Baymdirhk Bakanhg: Teknik
Arastirma ve Uygulama Genel Miidiirliigii’ nden alinan 31/05/2001 tarih ve 811-11299 sayili yazida
cevaben; “3194 sayih imar Kanunun 18.ve 19. Maddesi uyarnca arazi ve arsa diizenlemesi vapilan,
diizenleme sahas: icinde kalan gayrimenkul sahiplerinden herhangi birinin diizenlemeye kars1 yargida
agtigt dava sonucunda; mahkemenin bir tek parselde dahi verecegi iptal karanmn diizenlemeye giren
diger parselleri_etkileyece@i., bu durumda diizenlemenin iptali ile eski kadastral yapiya doniilmesi
amaciyla tescil isleminin yapilmasinin gerekmedigi ancak, mahkeme kararlanmn gerekgeleri de dikkate
alinarak yeni bir diizenleme yapilmast icin tek bir enciimen kararina baglanmak kaydiyla eski kadastral
parsel numaralari ve miktar kullamlarak yeni bir imar diizenlemesi ve dagitimi_yapilmasi
gerekli oldugu”; bildirilmis olup, bu goriis, aym konuda ekli Y.1.H.D.nin vermis oldugu 1994/1514 E.
1994/1963 K.sayil karan ve Adalet Bakanh§ Hukuk Isleri Genel Miidiirliigii’niin 24/02/1998
tarih ve BO30HIG0000007-53519997/003032 sayih yazisinda Tapu ve Kadastro Genel Midiirligi’ne
bildirdikleri miitalaa ile de desteklenmekte ve yinelenmektedir.

Ne var ki Mahkemenizin 1. Imar uygulamasini iptal eden kararlar iizerine, yukarida goris ve
yargi kararlan dogrultusunda Belediye’ce, dava konusu son imar uygulamasinda eski kadastral
parseller ve miktarlar kullanilarak bir uygulama ve dagitim yapilmas: gerekirken, son diizenlemeye ait
dagitim cetvellerinde goriilecegi gibi onceki 1. Uygulama sonucu olusan imar parselleri, bunlarin
miktarlan ve malikleri tizerinden dagitim ve hisselendirme yapilmus, Belediye, yoldan ihdaslarla haksiz
elde ettigi imar parsellerinde 3. Sahslara yaptig: satislardan donmektense, bu parsellerdeki 3. sahis
hisselerini korumak ugruna yukarida agiklanan ictihad ve yarg: Kararm ¢ignemeyi yeglemis,
hukuk ve kaideyi hice sayarak, hatasinda 1srar etmistir.

4) Diger taraftan, iptalini istedigimiz Encimen Kararinmn igerdigi parsellerimiz igerisinde, kuiltir
varligimiz olan tarihi binalanmiz da yer almaktadir.

Bu parseller igerisinde yer alan ve “Kiiltiir Varhgr”olarak tescil edilmis olan Gar Binasi ,Saglik
Midirligi ve Lojman binalanmizda ,izinsiz higbir uygulamanin yapilamayacagt 3386 sayih Yasa ile
Degisik 2863 Sayili Yasa’da agikga belirtilmistir. S6z konusu taginmazlarin yer aldig alanda izinsiz
olarak imar Kanunu’nun 18. ve 19. Maddelerine gore uygulama ve islem tesis edenler hakkinda yasal
kovusturma agilmasina karar veren T.C. Kiltiir Bakanhg Adana KULTUR ve TABIAT varliklarm
Koruma Miidirligi’niin 14.11.2000 tarih ve 272/3964 no.lu Karar’mmn bir 6rnegi, isbu Esas sayilt
davada cevaba-cevap dilekgemiz iligiginde evvelce Mahkemenize sunulmustur.

Bu kararla da gergeklik kazandig gibi, tasinmazlanmizin bulundugu bu alanda Imar Kanunu’nun
18. ve 19. Maddesine gore imar uygulamas: yapilirken, yasa ile diizenlenmis olan ilgili Kultiir ve Tabiat
Varliklarim Koruma Kurullarindan izin alinmas gerekmektedir. Dava konusu imar uygulamasmin,
sadece bu nedenle bile IPTAL edilmesi gerekmektedir.

5)Enciimen kararinda,uygulamanin 3194 sayih Imar Kanunu’nun 18 ve 19. Maddeleri ile 2981
sayilt Kanunu degistiren 3290 sayih Kanun’un EK-1. Maddesine gore yapildigi anlagiimaktadir. Ancak,
2981/3290 sayih Kanun’un “Bu Kanun Hiikmiinden Yararlanamayacak Olanlar” bashkh 14.
Maddesinin (h) bendinde;

“TCDD Genel Miidiirliigii miilkiyetinde bulunan gar,istasyon,lojman,liman
sahalariyla,demiryolu giizergahlan iizerinde TCDD Genel Miidiirliigii’niin izni alinmadan
yapilan yapilarin bu kanun hiikmiinden yararlanamayacaklar’” hilkmiine yer verilmektedir.

Uygulamanin, bu nedenle de hukuka aykin oldugu goriilmektedir.

6)Dava dilekgemizde belirttigimiz dosyalar ve igerigi belgeler, taleplerimizi destekler
mahiyettedir. Bu belgeler incelendigi taktirde hakliigimz goriilecektir.

7)Ayrica, bir nceki dava dilekgemizde de; aynen bu dilekgemizde oldugu gibi, Kurulusumuz
Gar sahasindan deger artigi olmadig icin DOP alinmamast ve yoldan ihdaslarin DOP’tan diigiilmemesi
sonucu gerekenden fazla DOP alinmasi nedenleriyle iki ayri hususta, diizenleme genelindeki tiim
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taginmazlan etkileyecegi kugkusuz olan DOP ORANINI'mn yeniden belirlenmesi geregiyle, aym
Enciimen Karar’na bagh soz konusu imar diizenlemesinin bir kiil olarak iptali talep edildigi
halde, Mahkemenizce, hangi bakimdan ada bazinda ayn ayr: dava agilmasina gerek goriildiigii
tarafimizca anlagilamamistir. ,

Sonug olarak, yukarida belirtilen nedenlerle;

8-a)Belediye’nin yapmis oldugu diizenleme imar Kanunuw’nun 18. Maddesi ile ilgili
Yonetmeliklerine, sehircilik ve planlama ilkeleri ile kamu yararma tamamen aykir1 bir islem tesis
ediilmistir.

b)Davali Belediye’nin yapmug oldugu diizenleme sonucu kadastral durumda 402 ada 6 parsel

no’lu eski Adana Gar sahasi ve miicavirindeki diger kamu hizmet alanlarimizdan alinan DOP’larla
olusturulan ve aynica Kurulusumuz adina tescil edilen toplam 257836 m2 imarl alanin %73’liik yani,
186432 m’lik boliiminii teskil eden ve de tizerinde halen demiryolu hatlari ve miitemmimi
tesislerimizin bulundugu yeni Gar sahasim ihtiva eden 4436 ada 6(ifraz sonucu 21 ve 31) no’lu
imar parselinde diizenleme dolayisiyla herhangi bir deger artii meydana gelmemistir. Bu
nedenle bu parselin olugmas: icin DOP’la ahnan arazinin Kurulusumuza iadesi, ya da baska bir
deyisle, mevcut imarh Adana Gar sahasim olusturan eski kadastro parsellerimizden DOP
alhinmamasi gerekmektedir.

c)Belediyenin, yoldan ihdaslarla elde ettigi tasmmazlan kendi adina diizenlemeye girdirerek
DOP’tan diismemesi sonucu diizenlemeye giren tasinmazlarimizdan fazia DOP alinmistir.
Diizenlemede alinacak DOP’un degismesini gerektirdiginden, Kurulusumuz ait olan
taginmazlan ve bu arada diizenleme sahasindaki diger tiim taginmazlari birlikte etkileyen bahsedilen
unsur ve sakincalar nedeniyle s6z konusu imar uygulamasinin biitiiniinde,

¢)Ve de bu nedenler aynen gegerli olmak ve agagida belirtilen ayrica gerekgeler de dikkate
alinmak suretiyle 4436 ada bazinda.16,17,18,19,20,21,27,28,29,30,31 no’lu parsellerde
3.diizenlemenin iptalini talep ediyoruz.

Kurulusumuza ait Adana Gar sahasim olusturan ve diizenleme sonucu iizerinde demiryolu
hatlan ile tesislerimizin yer aldig 4436 ada 21,29ve 31 no’lu imar parsellerinde herhangi bir deger
artist meydana gelmezken, teknik bir zorunluluk bulunmamasima ragmen bu parsellerden 6nce 4436 ada
21 no’lu Gar sahasi, sonra bu parselin yukanda deginildigi iizere Seyhan Belediye Enciimeni’nin
26/11/2002 tarih ve 5860 sayili karan ile ikiye ifrazi neticesi olusan 4436 ada 31 no’lu parselde
Biiyitksehir Belediyesi ile; 4436 ada 29 no’lu parselde ise 1561 ada 178 no’lu kadastro parselinden
tasinan hissesi itibaryla Maliye Hazinesi ile Kurulusumuz hisseli duruma getirilmistir.

Goriildiigii gibi, dava konusu imar uygulamasi agikga HUKUKA AYKIRI OLDUGUNDAN,
uygulama sonunda olusan parsellerin, Belediye tarafindan 3. Sahslara devredilmesini ve eger
devredilmis iseler, bu parsellere insaat ruhsati verilerek insaat baslatiimasim, dolayistyla TELAFISI
MUMKUN OLMAYAN ZARARLARIN ONLENMESI amaciyla  YORUTMENIN
DURDURULMASINA karar verilmesini talep ediyoruz.

Aksi halde, bu parsellerle ilgili devirler yapildifi ve insaat ruhsatlan verildigi taktirde,
Kurulusumuz TCDD ve ilgili sahislarin magduriyetlerinin biiyiik boyutlarda olacag: ve i¢inden ¢ikilamaz
bir durumun olugacag izahtan varestedir.

Bu agiklamalarimizdan anlagilacag iizere, davali Belediye’nin bu imar uygulamas: da, dnceki
uygulamalar gibi kamu yararn gozetilmeksizin; imar hukuku ve planlama ilkelerine aykin olarak,
tamamen keyfi bir sekilde Belediye’ye ve iigiincii kisilere rant saglamak amactyla yapilmus oldugundan,
IPTAL VE YURUTMENIN DURDURULMASI talebiyle bu iptal davamizi agmug bulunuyoruz.
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HUKUKI _NEDENLER _ LY.UK, Imar Kanunu, 18. Madde Uygulamasina Dair Yénetmelik,
Imar Plami Yapilmasi ve Degisikligindeki Esaslar Hakkinda Y6netmelik,
Tip imar Yonetmeligi ve ilgili diger mevzuat.

MADDI DELILLER .............. 1- Adana 2. idare Mahkemesinin 2000/1205 E. Sayih dosyas: ve
igindeki belgeler. 2000/
2- Adana 2. idare Mahkemesinin /. [6>4...... E. Sayil dosyast ve
icindeki belgeler.
3- Adana 2. Idare Mahkemesinin 2001/1568 E. Sayili dosyasi ve
igindeki belgeler.

4- Danistay ve Yargitay Kararlari.
5- 1 adet Adalet Bakanhg:
6- Bilirkisi, kesif, tanik ve her tiirlii yasal delil.

SONUC VE ISTEM :Yukarida belirttigimiz nedenlerden 6tiirii; 6ncelikle, ‘
1)idari islem agik¢a hukuka aykirt oldugundan ve ayni zamanda
davali Belediye’nin ileride giderilmesi gii¢ zararlanmizin olugmasma
neden olacak herhangi bir tasarrufta bulunmasimn Onlenmesi igin
Kurulusumuza ait 4436 ada 16,17,18,19,20,21,27,28,29,30,31 no’lu
imar parselleri hakkinda Yiice Mahkemece YURUTMENIN
DURDURULMASINA  karar verilmesini ve kararin tapuya
bildirilmesini,
2)Yukarida amlan dava konusu parsellerden iigiincii kisilere
devredilmig olanlar var ise, bunlara Seyhan Belediyesi tarafindan ingaat
ruhsati verilmemesi hususunun keza Yuriitmenin Durdurulmas: kararmda
BELIRTILMESINE, )
3) Seyhan Ilgesi Belediye Baskanlig’nin 16/07/2001 tarih ve 3157
sayil Enciimen Karari ile yapilan imar diizenlemesi isleminin IPTALINE
karar verilmesini, yargilama giderleri ile vekalet iicretinin Davaliya
yiikletilmesini Miivekkilim TCDD Genel Miidurliiga adina saygilarimla
arz ve talep ederim. 26/06/2002

................ TL Posta pulu,
Maddi deliller kisminda belirtilen belgeler.

TCDD GENEL MUDURLUGU
VEKILI
Ay. Faruk ACTKGOZ — Av. Coskun TURKMEN
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DAVALT : T.C.D.D.Genel Miidiir 1iig i—ANKARA

VEKILT : Av.Faruk ARIKGEUZ
&.Bilge Midilrligid-5AR ADANA

DAVALI : SBeyhan Relediye Ragkanlisi—ADANA
VEEIL?L . Av.Tiurkan ESLi-Ayn: Adreste
DAVANIN CZETI . Adana ili,Seyhan i1lgesi,Cemalpasa

Mahallesi ve Kurtulus Mahallesinde davaci idarenin milkiyetinde bu-
lunan 9436 ada,16,17,18{19v“0!21,27,28,29,30 ve 31 parsel sayili ta-
sinmazida Fapsayan alanda imar uyaulamas: yap:ilmasina iliskin bele-
diye encimeninin 1€.7.2001 ginlii,3157 say:li kararininjAdana Bar sa-
hasi ve civarindaki diger tasinmazlari da kapsayan 32 nolu diizenleme
sahasinda Seyhan Eslediyesinin 16.7.2001 ginli,3157 sayils encimen
Karari ile 3194 sayiii Imar Eanunu?’ nun i8.ve 137.maddeleri ile
>5981/3290 sayili kanunun Ek l.maddesi uyarinc& Ggineil defa arazi ve
arsa dizenlemesi yapildig:i,sdizkonusu alanda daha dncede belediye en-
climeninin 14.7.1998 @inli,3987 sayi1li ve a8, 2000 ginlil, 4082 sayila
ararlar: 1le iki ker imar uyoulamasi yapildig: ,bunlardan 1.imar
uvgulamasina karsi Adana Bilylksehir Eeledive Baskanliginca acilan
iic davada Adana Z.ldare Mahkemesinin 21.9:1999 gunlii, E:1398/943,
©:1933/798, E:1938/944, K:1999/799 ve E:1998/945,K:1999/800 sayil1
karari ile uygulamanin iptaline karar verildigi,mahkeme kararlara
dikkate alirnmadan ve i1ptal gerekceleri artadan kaldirilmadan 2.defa
imar uygulamasi yapirldigi,nilahare bilyitk &dlciide kamu nizmetine dzgi-
lener kurulusa ait arazileyr Girerinde dcinci defa imar uygulamasi ya-—
oi1ldidi,iptal edilen imar uygulamasi sonucunda kadastrol parsellere
damillerek imar uygulamasi yapllmasi gerektigi DOF nin AB1Tnin kuru-
lusa ait arazilerden kars:landigl,bu durumun TCRDYmin stratejik dne-
mini zaafiyete usratacag:,DOF clarak alinan yerlerin  sonradan kamu-
lastirmalk zorunds kalinacagl,yapilan imar uygulamas: ile Adana Bil—
vitkeghir Belediye Baskanligimn Adana Gar sahasinda hissedar kilin-—
digi,Gar sahasinda deger artis: meydana gelmedisinden DOFP alinamaya-
cagi, dizenleme artaklik paylarinin kapanan kadastrol vellar disiil-
dilkten sonra hesaplanmasl gerekirken,kapanan tadastrol yollardan da-
valil idare adina imar parselil clusturuidugu ve baylece dizenleme
ortaklik payrmn fazla alindigi, tadastrol parsellevinin bulundugu
yerlerin bir kismindan yevr verilmedigi,kiltilr varligy clarak tescil
edilmis olan Bar Binasi, Saglik Mildilrligd  ve laojman bBinalarinin
bulundugu alanda ZBEZ sayili Yasa uyarinca imar uygulamasl yapilmasi
c1vasinda Kiltir ve Tapiat Varliklari Koruma Kuruwlundan izin alin-

masi gerekirken alinmadigi, imar uygulamasinin  Imar Kanunu!nun
1B.maddesi ile uygulama Yinetmeligine,sehircilik ilkelerine,planlama
esaslarina ve kamu yararina aykir: oldugu ileri silrillerek iptala

istenilmektedir.
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§gggﬂngu;g_§;§1;~,______i pDavacimin dizenleme ar bak Dide.paylna
ve 4438 ada, 14,15 ve 16 parseller ile 4434 ada,i parsele iligkin
jtivazlarinmn yerinde mlmadigl, bu adalarin oclusumu 14.7.19%98 giinlil,
2587 sayill encimen karari ile gerceklestiginden,bu diizenlemenin ke~
sinlestigi,belediye encimeninin 14.7.1998 gﬁnlﬁ,S?B? say1ly karavi
ile yap:ilan imar uygulamas:nzn,biv ki1zim parseller yianiinden mevzuata
aykirl girillerek iptal edilmesi nedeniyle, bw parsellere yianelik ola-
rak yeniden iglem tesisi yoluna gidildigi,ihtilaf11 wlan parsellerin
Lamu kurumlarina ait olmasi nedeniyle gﬁrﬁsmEIE? yapllarak sifai
alarak anlasma saglandig: ve buna uygun clarak belediye encimaninin
2, 8. 2000 gﬁnlu,4082 gay:li karari ile dizenleme yaplld1§1,yap1lan
sifai anlagmaya davact tarafindan aski siiresi icinde itiraz edilmesi
zerine tescil iglemlarinin gerceklestirllmedigi,bunun ilzerine
16.7 . 2001 gunlu,3157 sayil: encimen karar: ile yeniden diizenleme
yap11d1§1,ﬁdana 2.1dave Mahkemesince varilen iptal wararlari gerak-=
celeri dogrultusunda yapilan imar uygulamasinin imar mevzuata uygun
oldugu,kadastrc parsel AUMArasiInL o esas alinarak imar uygulamasl
yapxlmamas1n1n teknik zarunlulukian kaynaklandlgx, davacinin Kidltivr
ve Tabiat Varliklar: ile ilgili iddiasimn yerinde slmadigl ,sézkonus
su alanda iki yili agkin kesinlesmig D1V ditzenlemenin bulundugu ile=
vi surilervek davamin veddi gerektidl savunulmaktadir.

TORK MILLETI ADINA

Hikim veren Adana Z.ldare Mahkemesinoe Ancedan pelirlenen Ve
raraflara teblid edilen 5.5.2003 giinlil durugmaya davacl vekili
Av.Faruk ACIKGGZ, davall idare vakili Av,Tirkan ESLI'nin geldigi
gﬁv&lerek taraflara psuliine wygun caz verilip yaptlhlav1 aciilamalar
dinlendikten sonra dava dosyasl incelenarek isin geregi aériglldils

Dava; Adana ili,Beyhan ilcesi,temalpasa Mahallesi ve wurtulus
Mahallesinde davacl idarenin millkiyetinde bulunan 4436 ada,16,17,18,
19,20,21,27,28,29,30 ve 31 parsel sayil:1 taginmazida kapsayan alanda
imar uygulamasl yapllmasina jligkin belediye snclimeninin 16.7.2001
gUnl&,BiS? gayi1li kararimin iptali istemiyle acilmstlivr.

3194 sayili Imavr Fanunu®oun 18.maddesinde;Imar hududu  iginde
pulunan binal: veya binasiz arsa ve arazileri malikleri veya diger
hak sahiplerinin muvafakaty aranmakslzln,bivblrleri ile,yol fazlala-
r1 ile,kamu kurumlarina veya helediyelere ait bulunan yerlerle =4 B
1estirmeye,bunlari yeniden 1mar planina uygun ada veya parsellere
ayxrmaya,mﬂstakil,hisseli veya kat miilkiyeti esaslarina gare hak
sahiplerine dag: tmaya ve re'sen tescil islemlerini yaptirmaya be-
lediyelerin yetkill oldugu,aynt maddenin ikinci f1krasinda da Bele-
diyeler veya Valiliklerce ditzenlemeya rabi tutuian arazi ve arsala-
rin dagitiml e1rasinda bunlaran yﬁzﬁlcumlerinden yeteri kadar saha
dilzenleme dolayisiyla meydana gelen degs=v artislar: kargiliginda ail=-
senleme criaklik pay: clarak dusulebilecegi,ancak bu maddeye gure
alinacak dizenleme artaklik paylarx,dﬁzenlemeye tabi tutulan arazl
ve arsalarin diizenlemeden Gnceki yuzﬁlcﬂmlerinin yilzde otuzbesini
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gecemeyeceyl,isinci fikrasinda ise dilzenleme ortaklik paylari dizen-
lemeye tabi tutulan yerlerin ihtiyaci alan yol,meydan, park,ctapark,
cocuk bahcesi,yesil saha,cami  ve karakol gibi umumi hizmetlerden ve
bu hizmetlerle ilgili tesislevden bagka maksatlarla kullam lamayaca=
#1 hilkme baglanmistivr.

Diger yandan,an:lan madde uyarinca vapilacak Arsa ve Arazi Did—
zenlemesi iie ilgili Esaslar Hakkindaki vinetmeligin 10.maddesinde
imar parsellerinin olusturulmasi ve dag1l timindaj

a) Dizenleme ile slusacak imar parsellerinin mimkin mertebe
aynmi yerdeki ve yakinmindaki eski parsellere tahsisinin saglanmasi,

b)Y Flan ve meviuata gére korunmasi mimkin  olan yapilarin tam
ve hissesiz bir imar parseline intibak ittirilmesine dikkat edilmesi
gerektigi belirtilmaistir.

2381 /3290 sayirli Kanunun Ek-1.maddesinde,"imar plani olan yer-—
lerde,®.5.1985 tarih ve 3194 sayili Imar Kanunu!nun 18.maddesi gere-—
gince arazi ve arsa diizenlemelerinde,binall veya binasiz arsa ve
arazilere bu Kanundan Gnce Gzel parselasyona dayalil veya hisse
karsiligr satin alinan yevler dikkate alinarak mistakil,hisseli par-
selleri veyva izerinde vapilacak binalarin daire miktarlari gizininde
sulundurularak kat millkiyeti ssasina giéra avsa paylarim sahipleri
adlarina re'sen tescil ettirmeye Valilik veya Belediyeler yetkiyi-
div." hikmi getirilmigtir.

Dava dosyasimin incelammesindenj;hdana ili,Seyhan ilcesi,Cemal-
pasa Mahalles: ve Kurtulus mahallesinde davac-i idareye ait 4436 ada,
16,17,18,19,20,21,27,28,23,30 ve 31 say1li imar parselininde bulun-
dugu alanda, Seyhan Belediye Encimeninin 14.7.1938 ginli, 33987 sayili
karari ile ilk arasi ve arsa dizenlemesinin yapildig:,bu dilzenlemns
ile ilgili mlarak Adana Biylksehir Belediye Ragkanliginca 1599 ada,
£75 nolu kadastro parseli yanunden Mahkememizin Ei11998/943 sayili
dosyasinda, 1960 ada,3% nolu kadastro parseli yéninden Mahkememizin
£:1998/944 saylli dosyasinda ve 4437 ada,2 nolu imar parseline yine-
lik olarakta yine Mahkememizin E:1998/345 sayi1l: dosyasinda iptal
davas1 acildig:i,Mahkememizce mahallinde yapilan kegif ve bilirkisi
incelemesi sonucunda dizenlenen rapords esas alinmak suretiyle Adana
gilyliksehir Belediye Baskanligimn kadastrol parsellerinin bulundugu
verder tasinmaz tahsis edilmemesi nedeniyle imar uygulamasinin ge-
hircilik ilkeleri,planlama esaslari ve Imar Kanunu!nun  18.maddesi
ile bu madde uygulama yénetmeliginde belirtilen hususlara uygun ol-
machd1 gerekcesiyle amlan parseller yiniinden imar uygulamasimn
21.9.1999 ginlii, K:19399/738,K:1393/73% ve F11992/730 sayi1l: kararla-
i ile iptaline karzr verildigi,Mahkememizin sdzkanusuw kararlarimin
temyizi nedeniyle Damistay Altincy Dairesinin 19.2.2001  ginli,
E:1999/6819, K:2001/1026, E:1993/6821, #:2001/1028 ve E:1993/6820,
K:2001/1027 sayili  kararlar:y ile onandigl,daval: idare tarafindan,
Mahkemamizin iptal kararliarini  uygulamak igin ve Adana BRiyilksehir
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Belediyesi ve T.C.D.D. Genel MOdirligl vetkilileri ile Vaplserary
girigmeler sonucunda sifai clarak varilan anlasmadan bahisle bele-
diye encimeninin 24.8.2000 ginlil,4082 sayi1li karari 1le ayn: dizen-
leme sabasinda i1kinci defa imar uyoulamas: yapildig:,bu imar uyaula-
masinin iptali istemiyle davaci idarece Mahkememizin 2000/1632,1833,
1634,1635, 1636, 1637 ve 1638 esas sayili dosyalarinda acilan dava de-
vam ederken,belediye encimeninin 16.7.2001 ginli,3157 sayili karar
ile,belediye encimeninin 24.8.2000 ginli,4082 sayili karari ile va-
prlan imar dizenlemesi iptal edilerek dgiincid kez imar uygulamasi ya-—
pirldigi,bakilan davanmin i1se davamn dzeti biiimiinde yeralan neden—
lerle 16.7.2001 ginlil,21%7 sayili encimen karariyla yapilan imar uy-
gulamasinn 436 ada,16,17,18,19,20,21,27,28,29,30 ve a1 sayi1li imar
parseli yéninden iptali istemiyle acildigi anlag:lmaktadir.

11k imar uygulamas:inda,Adana Bilyiiksehir Belediye Raskanliginca
dava korusu edilen 1959 ada,&75 nolu kadastro parseli ile 1560 ada,
39 polu kadastro parseli karsiliginda dizenleme sonucunda 203103 m?
yilzilglmine sahip 4436 ada,& nolu imar parselinden hisse verildigi,
4436 ada,& say:li parselin,uygulamaya giren alanlarin %“S50'den fazla-
s1m olusturdusundan bu parsele etkileyen Mahkemamizin iptal karari-
nin,imar uygulamasinin yap:ldig: 32 nolu dizenleme sahasimin tamami-
nida etkileyecedi aciktir.

Bu itibarla,Mahkememizce verilen igptal kararlarin, uygulamak
amacivla yapilan dava konusu dcincl imar uygulamasinda,iptal karari=—
mn dizenleme sahasinmin tamamin: etkiledig: ghzdnilnde alindiginda,

kadastrol parsellerin bulundusu yer ve kadastral parsellerin yizil-
cimleri esas alinmak suretiyle imar uygulamasi yapilmasi gerekirken
pirinci uygulame sonucunda clusturulan imar parsellerinin esas ali-
narak yapilan dava konusu imar uygulamasinda hukuka uygunluk giriil-
memistir.

Davali idarece,belediye encimeninin 14.7.1938 ginli,3987 sayi-
11 karari ile vapilan ilk imar uygulamas: sonucunda clusan imar par-
selleri esas alinarak imar uvgulamasi yapllmasinin teknik zorunlu-~-
luktan kaynaklandig: ileri siiriiimekte ise de,bu zarunlulugun ilk
imar uygulamasinin kismen iptal edilmesi nedeniyle imar uygulamasi
sonucunda alusan imar parsellerinin, kadastrol parsellerinin yerinin
ve yizdlgimlerinin esas alinmak suretiyle vyeni imar uyqulamasinin
buna gire yapillmas: sonucunu ortadan kaldirilmas: mimkin degildir.

Ayrica,Mahkemeniz kararlariyla kismen iptal edilen imar uygu-
lamasindan scnra yapilan dava kaonusu imar uygulamasinda dizenleme
artaklik payir hesaplanmasinmin yveniden degerlendirilmesi gerektigi de
acgiktir,

Diger yandan,dizenleme sahasinda tescilli killtir varlizi olan
Gar Binasi,8aglik Midirligl Binasi ile davac: idaraye ait-lojman
birmalarin bulundugu, dava konusu imar uygulamas: sirasinda Kdltir ve
Tabiat varliklarai Maoruma kurulu izninin alinmadig: anlasiidigrndan,
imar uygulamasinda bu yaniyle de mevzuata uyagunluk girviillmemistirv.,
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Adana Kiltidr ve Tabiat Varliklari Koruma Furnlunun 26.4.2002
giinlii, 4708 sayi1li karari ile 4438 ada,& parsel sayili tasinmazda
belediye encimeninin 2Z6.11.2001 gin ve 3860 sayili karar: ile yapi-
lan arazi ve arsa dizenlemesine olumlu girils verilmis alup,anmlan
koruma kurulu kararinin dava konusu imayr uygulamasina yinelik bulun-—
madidi da dosyadan anlag:lmaktadir.

Aciklanan nedenlerle belediye encimeninin 16.7.2001 ginli,
2157 sayili kararimn, <4436 ada,16,17,18,1%,20,21,27,28,2%,30 ve 31
parsel sayili tasimmazlara iliskin kisminin_ IFTALINE,asagida dikiimi
yapilan 44.500,000,.-1ira yarg:lama giderlerinin davali idarece dava-

ciya verilmesine, cari  Avuakatlik Asgari Ueret Tarifesi uyarinca
230.000.000.~-lira vekalet Goretinin daval:y idarece davaci vekiline
verilmesine, posta loreti avansindan artan miktarain istemir halinde
davaciya iadesine, 5.5.2003 gininde oybirligiyle karar verildi.
BASKAN OYE OYE
Ahmet Yahya OZDEMIR Nuri Ufuk TOMER Yiksel SARICA
27712 37878 37794

YARGILAMA GIDERLERI
Basvuru Harci

4,260,000,

Karar Harc 3 4.960.000,~
¥Y.D. Harca % 8.080.000,-
Posta Gideri s + 26,500,000,
TOFLAM H G, 500,000, ~
S.K.22.5.2003
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APPENDIX C

TURKISH STATE RAILWAYS — THE CASE OF AFYON

R e

T.C.
AFYON
IDARE MAHKEMESi'ne
Gonderilmek {izere :
NOBETCi ANKARA IDARE MAHKEMESi'ne
(Yuriitmenin durdurulmas: talebi vardir.)

DAVACI : TCDD Isletmesi Genel Mudarligu, Gar/ANKARA

VEKIL} : Av. Deniz DEMIR, ayni yerde.

DAVALI : T. C. Afyon Belediye Baskanlig.

I AUNUSU 2 Afyon il Merkez ilge, Ali Cetinkaya Mahaliesi, 34 ada (1) parsel

numarasinda kayitli olan Kurulugumuza ait taginmazda, imar plam
degisikligi  yapiimasi talebiyle 02/08/2004 tarihij dilekgemizle
basvurdugumuz Afyon Belediye Bagkanhgrnin  bu istemimizi
reddeden 12/11/2004 farihli ve 298 sayill Meclis kararinin ve
duzenleyici isiem olan imar planinin iptaline ve yliritmenin
durdurulmasina karar verilmesi talebidir.

TEBLIG TARIHI - 16/12/2004

ACIKLAMALAR:

tarihli yazisi ile Ggrenilmis ve yapilan by imar plani degisikligi ile Kurulusumuza ait 34 ada
(1) parsel numarali taginmazin bulundugu alanin ; “Spor Alani®, "Park” ve "Yol" olarak
planlanmis oldugu anlagiimistir. ( Ek.1-2 )

imar plan; degisikligi asamasinda, Kurulusumuzun bilgisi olmamis, Kurulugu-
muzdan gorog alinmamistir.  Oysa, Kurulusumuz,tim  iilke kapsaminda demiryolu
isletmeciligi yapan bir kamu kurulusudur. Kamy kuruluslarina ait taginmazlarda kamy
kurumunun ihtiyaglarinin gozetimesi gerekir (Ek.3 - 6rnek karar JKurulugumuza ait 34 ada

ve is makineleri parki yapilimasi planlanmis olup, bu alang Kurulugumuzun ihtiyaci
oldugundan, plan degisikligi yapiiarak by alanin "TCDD Alam” olarak planlanmasi, 2577
sayil ldari Yargilama Usulg Kanununun 10.maddesine dayanilarak 02/08/2004 tarihli -

yazimizia Afyon Belediye Baskanligi'ndan istenilmistir. ( Ek.4)

alis
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2) Ancak, Afyon Belediye Bagkanligi'nin, 16/12/2004 tarihinde kayitlarimiza
giren 09/12/2004 tarihli cevap yazisinda, konunun Belediye Meclisi'nde gorusiidugi ve
12/11/2004 tarih ve 2989 sayil Meclis karariyta imar planiarinin korunm§§|na. ayun alani ve
yesil alanlarda kalan kisimlarin imar programina alinarak degerlendirimesine karar verildigi
belirtilerek plan degisikligi istemimize olumsuz cevap verilmigtir. {Ek.5)

Bu nedenle, 2577 sayil idari Yargilama Usult Kanununun 10. maddesinde
yer alan; “llgililer, haklarinda idari davaya konu olabilecek bir islem veya eylemin yapiimast
igin idari yargiya bagvurabilirler. ... Dava agilmamasi veya davanin siireden reddi
hallerinde, altmis giinluk  stirenin bitmesinden sonra yetkili idari makamlarca cevap

uyannca plan degisikligi istemimizi reddeden islemin ve bu islemle birlikte diizenleyici
islem olan imar planinin da iptali talebiyle bu davayi agmis bulunuyoruz.

3) Kurulusumuza ait 34 ada (1) parsel no.lu taginmazin bulundugu alanda, yol
makineleri mekanik atélyesi binasi ve is makineleri park: yapilmas: planlanmis olup, is
makineleri mekanik atdlyesi ve bunlara bagh yeni yapilacak dermiryolu hatlar olmasinin
yaninda, Afyon'un "Kalkinmada Oncelikli Yore" olarak tespit edilmesinden sonra artan tagima
taleplerini de kargilayacak tahmil ve tahliye alanlarina ihtiyag oldugundan,  sézkonusu
parselimizin "TCDD Alam" olarak planlanmasi, Kurulusumuz igin olmazsa olmaz bir anlam
icermektedir.

Kurulusumuz galismalary agisindan yapilmas! zorunlu olan YOL MAKINALARI
MEKANIK ATOLYESI binas) ve mstemilatinin yapilacagi alan, imar plam degisikligi ile
“onumu degistirilen sézkonusu 34 ada (1) parsel numarali taginmazimizin kapsadigi alan
icerisinde kaldigindan, bu durumda, atdlyenin yapimi mimkin olamayacakhr.Ayrlca.bu alan
icerisinde,i$ MAKINALARI MAKINE PARKI yapimida planianmis bulunmaktadir. (Ek. 6)

4) Afyon sehir istasyonuna Mekanik Atdlye yapiimasi 5 yillik yatinm planlarimiz-
da da yer almis ve o6denek tahsis edilmistir. 2005 yil; vatmm plani tekiiflerimizde de
2001E010100 numaras: ile “yol yatirimlari yol bakim binalan ve tesisleri” ag altinda
yer almis bulunmaktadir. Ingaat Dairesi Baskanhgimiz tarafindan hazirlanan avan proje ve
vaziyet planiar: da ilisikte sunulmustur. ( Ek.17-18 vd. )

5) Afyon istasyon sahasinda, mekanik bakim atélyesi bulunmadigindan,
makine baknm(armm, halen, Konya’daki tesislerimizde yapilarak Afyon’a génderildigini

belirtmek isteriz. Sézkonusu tasinmazimizin  "TCDD Alan” olarak planlanmas; icin gerekli

plan degisikliginin yapiimasi,Kuruiusumuzun isletmecilik faaliyetleri acgisindan biyiik snem
arz etmektedir.
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HUKUKI NEDENLER - Anayasa, 2577 sayih Kanun,3194 sa_ imar Kan., imar Yénetmeligi,
=RURINEDENLER

HUKUKI DELILLER -
SERUKIDELILLER :

SONUC VE TALEP .

EK: \/ekaletname,
Proje,
Vaziyet plani.
Plan
Yazismalar.
(Ekli zarf icinde)

ve diger hukuki nedenler.

Plan, proje, yazigmalar,yatirim teklifleri,diger her tlrit delit,

Sunulan nedenlerle, davamzin kabul edilerek, Afyon li, Merkez lige,
Al Cetinkaya Mahallesi 34 ada ( 1) parsel Numarasinda kayith olan
Kurulusumuza ait tasinmazda, imar plan: degisikligi Yapilmas;

Saygilarimla.

Av. Deniz DEMIR
TCDD Isletmes; Genel
Mﬁdﬁl‘liﬁl@l’i Vekili
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{W\j

IDARE MAHKEMES] BASKANLIGI'NA '
AFYONKARAHISAR

VBB i o : Av. Fatma DEMIR
DAVACL.........cersnnerr.t TCDD GENEL MODURLOG() Gar ANKARA
VEKILL...oooooooooooiiiiiooooocoo....2 Av. Deniz DEMIR

ACIKLAMALAR.................. : Miivekkil Afyonkarabisar Belediye Baskanhgi’na agilan

dava yerinde olmayip reddi gerekmektedir. S8yl ki ;
Dava konusu tagmmaz tapuda Afyonkarahisar i, Merkez
Iige, Ali Cetinkaya Mahallesi, 34 ada, 1 parselde kaythdsr.
ilimizdeill_cixmrplam 1973 yilinda liler Bankas: tarafindan
serbest planciya yaptwilims ofup, fmar ve Iskan Bakanhg Planlama Genel Mudirlaga
tarafindan onanmugti. Dava konusu alan, bu planda yol ve yesil alap olarak planlan;m;m-. (
EK-2) ]

Bu ik plan sonrasinda vapian  cahgmalarin  tamarmy
revizyon imar planudir, Dava konusu alan plancahsnnlm swastyla;

1987 yihnda yine fller 1 tarafindan serbest planciya
yaptrilip Belediye Meclisi’nin 16.10.1987 tarih ve 191 sayii karan ile onanmus olan irnar
planmda yol ve tanmsal niteligi korunacak alan olarak, (EK-3)

1994 yiinda Belediyemiz tarafindan serbest planciya
yaptinhp Belediye Meclisinin 08.08.1994 tarih ve 131 sayili karan ile onanmis olan imar
planinda yol, vesil alan ve konut dist keMSelcahsnmalamolarak,(EK—M

buymsﬁregclendunnmnnvegeweseldokuyauyumsaghyac;kbiﬁnﬂephnhm
ilkelerine uygun olarak yol,’ yesil alan ve spor alam olarak planlanmuster, 1973 yilndan
hﬂ:angQy_ijgﬁﬂelnmhnm;ohnhmxph;hgm,yasalashsﬂredigindeTCDD
Isletrmitamﬁndanherhangibir itirazda



Plan Yapmuna Ait Esaslara Dair Yonetmeligin - 27/2
nmddesﬁﬂeise‘inmphmﬂa!dbhmsyﬂwteknikahyapnahxmmkaldmhbihmsimmk
bu tesisin hizmet gotirdilgi bolge icinde esdeffer yeni bir alanmn ayrilmast sureti ile
yapilabilir” denilmektedir. Dava konusu parsel imar plarmda gevre niifusa hizmet edecek
sosyal donati alam olarak planlandigindan  zorunlu olmadik¢a plan degisikligi
yapilamamaktadr.

Mivekkil Afyonkarahisar Belediye Bagkanbgr’'nca yapilan
iglem gekil, sebep, konu olarak usul ve yasaya uygundur.Davanm reddi gerekmektedir

SONUC VE TALEP.............. : Arz olunan nedenlerle; mitvekkil belediye bagkanhg: aleyhine
agilan davanin reddine, yargilama giderleri ve vekalet iicretinin daver Gizerinde birakiimasina
karar verilmesini vekaleten arz ve talep ederim

CEVAP VEREN DAVALIIDARE
VEKILI
Av. Fatma DEMIR
EKEER -ioe i sy :
1~ Vekaletname
2- 1973 Yilnda Hazirlanan Uygulama Imar Plam

3- 1988 Yilinda Hazwrlanan Uygulama tmar Plam

4- 1994 Yilinda Hazirlanan Uygulama imar Plans

5- 28.06.2002 Tarih ve 148 sayih Belediye Meclis Karan

6- 10.09.2002 Tarih ve 163 sayth Belediye Meclis Karan

7- 2002 Yihnda Hazirlanan Uygulama fmar Plam ve Agiklama
raporu ve dava konusu 34 Ada | parsel nolu tagmmazn imar
plamndaki “ smurlar.

8 T.C.D.D. Genel Midiirtiigit’niin 02.08.2004 tarihli dilekgesi,
Afyonkarahisar Belediye Meclisinin 12.11.2004 tarih ve 298

SayxhkamveBelediyeBaskanhgmmoevapyazns:.

s Wsa 205
YAZ SLE%: MingRy
Basian

5 Rl NIVIR \
{27043}
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TEBLIG TARIHI
22 ABU 2005
ECE ~
. . T .
AFY( NKAR?ngARm%l]lNE Wl

Dosya No : 2005/58
Kesif Tarihi : 27.07.2005
Kesif Mahalli : Merkez ilce, Ali Cetinkaya Mahallesi, 34 ads 1 parsel

Afyonkarahisar idare Mahkemesinin 2005/58 nolu yazisinda bilirkisi olarak tayin edildigimiz
yeziya istinaden 27.07.2005 tarihinde Merkez ilge, Ali Cetinkaya mabhallesi, 34 ada, 1
parselde butunan arazide bilirkisi olarak yapmig oldugurmuz incelemeler sormce agagidaki
karer verilmistir,

ilke,le;i, planiama esaslari, kamy agismdan uygundur. Ancak revizyon imar plam_8nces;i
idarenin, davac; kurulugun goriigiing almadig: dolayisiyla 3104 Sayilt Imar Kanununun Plan
Yapumina Ait Esaslara Dair Yonetmeliginin 27. Maddesinde yer alan “Ugili yatirimey

bakaniik ve kuruluglarin 8orisi almr®  hikmg geregini uygulamadif dava_dosyas;
incelenerek belirlenmigtir,

Bu nedenden dolay: revizyon imar planma yapilan itirazin hakl: olduguna karar verilmigtir,

Geregini bilgilerinize arz ederiz. 15,08.2005

/ ; ;:/» -

ILIRKIS] ; BiLi:}zsi
Saffet ERDOGAN Hilseyin SEL

Harita Yiik Miih, Yiik Mimar
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TEBLIG TAk. i |

0 7 MART 2008
LC.
AFYONKARAHISAR
IDARE MAHKEMES]
ESASNO  :2005/58
KARAR NO : 2006/58
DAVACI :TCDD Isletmesi Genel Miidiirligii
zavacel = 00000
VEKIL] :Av. Deniz Demir
\ i . oy e 22 % s
TCDD Isletmesi Genel Midirliigi
Gar/ANKARA
DAVALI :Afyonkarahisar Belediye Bagskanlig
VEKILi :Av. Fatma Demir
\\ » .
Afyonkarahisar Belediye Bagkanlhig;
AFYONKARAHISAR
DAVANIN OZETI :Afyonkarahisar ili Merkez lige Ali Cetinkaya Mahallesi, 34

ada (1) parsel numarasinda davaci kuruma ait taginmaza iligkin olarak yapilan imar plam
degisikligi talebinin reddine yonelik 12.11.2004 giin ve 208 sayil Belediye Meclis kararimn ve
imar planinin iptali isteminden ibarettir.

SAVUNMANIN OZETi :Yasal dayanaktan yoksun davamin  reddi gerektigi
yOniindedir.

TURK MILLETI ADINA

=R MILLETT ADINA

Hitktim veren Afyonkarahisar Idare Mahkemesince dava dosyasinda yer alan bilgi
ve belgeler incelenerek geregi goriisiildii.

Dava, Afyonkarahisar ili Merkez Iige Ali Cetinkaya Mabhallesi, 34 ada (1) parsel
numarasinda davaci kuruma ait taginmaza iliskin olarak yapilan imar plan; degisikligi talebinin
reddine ySnelik 12.11.2004 giin ve 298 sayih Belediye Meclis karanmin ve imar plammin iptali
istemiyle agtlmigtir.

Imar planlan; insan, toplum ve gevre iligkilerinde kisi ve aile mutlulugu ile
toplum hayatini yakindan ilgilendiren fiziksel cevreyi saghkl bir yapiya kavusturmak,
yatrnimlarin yer segimlerine ve gelisme egilimlerini yonlendirmek ve topragt koruma, kullanma
dengesini en rasyonel bigimde belirlemek {izere hazirlenirlar ve ancak kosullann zorunlu kildig:

maddesinde “imar planlarinda bulunan sosyal ve teknik alt yap: alanlarmin kaldirilmas,
kiiiiitilmesi veya yerinin degistirilmesine dair plan degisiklikleri zorunluluk olmadikga
yapimaz.

Zorunlu hallerde béyle bir degisiklik yapilabilmesi igin imar planindaki durumy
degisecek olan sosyal ve teknik alt yap: alamindaki tesisi gergeklestirecek ilgili yatinme;
Bakanlik ve kuruluglarin gortisii alinacaktir.” hikmii yer almakiadir.

Dava dosyasinin incelenmesinden, Afyonkarahisar ilj Merkez lige Ali Cetinkaya
Mabhallesi, 34 ada (1) parsel numarasinda davac; kuruma ait taginmaza iliskin olarak yapilan imar
plant degisiklizi talebinin reddine yénelik 12.11.2004 gin ve 298 sayil Belediye Meclis .
kararinin ve imar planimin iptali istemiyle bakilmakta olan davanin agiidig, uyusmazligin
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AFYONKARAHISAR
IDARE MAHKEMES]
ESASNO  :2005/58
KARAR NO : 2006/58

¢6ziimii icin mahallinde yapilan kesif ve bilirkisi incelemesi neticesinde diizenlenen 15.08.2005
tarihli bilirkisi raporunda; “Davali idare tarafindan yapilan imar plami tadilat istegi sehircilik
ilkesi, planiama esaslan ve kamy yaran agisindan uygun goritimemistir. Konut alam igerisinde
sanayi alaninin yer almas; uygun goriilememistir.
] 28.06.2002 tarihli uygulama imar planinm degisikliginin (revizyon imar plam)
sehircilik ilkeleri, planlama esaslar;, kamu agisindan uygundur. Ancak revizyon imar plang
Oncesi idarenin davact kurulusun g0rlisiinii almadig: dolayisiyla 3194 sayili imar Kanunun Plan
Yaptmina Ait Esaslara Dair Yonetmeligin 27. maddesinde yer alan ilgili yaturimer bakan|k veya
kuruluglarin gorigli  aliir”  hikmij geregini uygulamadigi  dava dosyast incelenerek
belirlenmigtir.
Bu nedenden dolay1 revizyon imar planma yapilan itirazin hakl; oldugu” yéniinde

g0rils bildirdigi anlagiimaktadir.

F Bilirkisi raporu davamin taraflarina teblig edilmis olup, bu rapora her iki idare
tarafindan itirazda bulunulmustur..

Agiklanan nedenlerle, daya konusu islemin iptaline, asagida dokimi yapilan
905,00 YTL yargilama giderinin davah idareden alinarak davaciya verilmesine, Avukathk
Asgari Ucret Tarifesi Uyarinca 300,00 YTL avukatlik ticretinin daval idareden alinarak davact
vekiline verilmesine, posta pulu giderlerinden artan 24,40 YTL nin ve kesif avansindan artan
5320 YTL’nin istemi halinde davaciya iadesine, Danistay’a temyiz yolu agik olmak iizere
07.02.2006 giiniinde oybirligi ile karar verildi.

Bagkan Uye Uye
Ttir Melis KAYA Cafer ERGEN Sedat KOC
(27043) (32691) (37998)

AE )

YARGILAMA GIDERLERi
Basvurma harc; ¢ 11.20YTL
Karar harc D 11,20 YTL
Y.D. harci : 1820 YTL
Vek. Sur. harcs : 200%TL.
Posta Giderleri : 115,60 YTL
Bilirkisi Giderleri 1 746,80 YTL
TOPLAM : 905,00 YTL
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T.C. :
DANISTAY : v wEE R =
ALTINCI DAIRE . LRERE - -
Esas No :2006/2378
Karar No : 2008/3405

Temyiz isteminde Bulunan : Afyonkarahisar Belediye Baskanhgi

Vekili : Av.Fatma Demir - Ayni yerde
Karsi Taraf _: T.C.D.D. isletmesi Genel Midiirliigii
Vekili : Av.Deniz Demir - Ayni yerde

istemin Ozeti : Afyonkarahisar idare Mahkemesinin 07.02.2006 gunli, E:2005/58,
K:20086/58 sayill karanmin usul ve yasaya aykin oldugu ileri surillerek bozulmasi
istenilmektedir.

Savunmanin__Ozeti_: Temyiz edilen kararda bozma nedenlerinden  higbiri
bulunmadigindan, usul ve kanuna uygun olan kararin onanmasi gerektigi savunulmaktadir.

Danistay Tetkik Hakimi_ismet Can'in Diigiincesi : Davac) Kurulusun amag ve
hedefleri diginda kullaniimasi sonucu doguran dava konusu imar plani degisikliginin iptali
yolundaki mahkeme kararinda sonucu itibariyle isabetsizlik bulunmadigindan, temyiz isteminin
reddi ile mahkeme kararinin anilan gerekgeyle onanmasi gerektigi distnlimektedir.

Danistay Savcisi Ekrem Atici'nin Diisiincesi . Afyon, Merkez iice, Ali getinkaya
Mahallesi, 34 ada, 1 parsel sayili taginmazin imar planinda spor alani, park ve yol olarak

ayrlan kismmin "TCDD Alani” olarak belirlenmesi istemiyle yapilan bagvurunun reddine iligkin
Afyon Belediye Meclisinin 12.11.2004 tarih ve 298 sayili kararinin ve imar planinin iptali
istemiyle agilan davada, kesif ve bilirkisi incelemesi yaptirildiktan sonra, revizyon imar plam
oncesi davaci TCDD Igletme Genel Mudirliginin gériisiinin alinmadigi gerekgesiyle
islemleri iptal eden idare Mahkemesi kararinin temyizen incelenerek bozulmasi daval idare
tarafindan istenmistir.

Olayda, davaci idareye ait tasinmazin bulundugu alanda en son Afyon Belediye
Meclisinin 28.6.2002 tarih ve 148 sayil karari ile revizyon uygulama imar planinin kabul
edildigi, idarece revizyondan énceki uygulama imar planinda taginmazin yol, park ve konut disi
kentsel calisma alaninda kaldiginin belirtildigi anlasiimis olup ortada imar plan degisikligi
olmayip revizyon imar plani bulunmasi nedeniyle Plan Yapimina Ait Esaslara Dair
Yénetmeligin imar plan degisikliklerinde uyulmasi gereken esaslara iligkin 27. maddesinin 1.
bendi hikmine uyulmadigi gerekgesiyle revizyon imar plani ile plan degisikligi isteminin
reddine iligkin islemin iptaline karar verilmesinde hukuki isabet gdrilmemigtir.

Ote yandan, davaci idarenin plan degisikligi isteminin reddine yonelik karar
degerlendirilirken, taginmazin st dlcekli planlardaki durumu, tasinmaz ve gevresinin
ozellikleri, davaci idarenin ihtiyaci gibi hususlar irdelendikien sonra istegin sehircilik ilkeleri
planlama esaslan ve kamu yararina uygun olup olmadigi belifendikten sonra bir karar
veriimesi gereklidir.

Bu itibarla, uyusmazhigin bilimsel temeliere dayanan gerekgeli rapor diizenleyebilecek
nitelikte birisinin demiryolu ulasimi ve igletmeciligi- konusunda uzman olan kisinin de
bulundugu bilirkisi kurulu ile birlikte yerinde kesif ve bilirk_i$i ‘incelemesi yaptinlip rapor
alindiktan sonra gozimlenmesi zorunludur. ¢
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Aglklanan nedenle temyiz isteminin kabulli ile kararin bozulmasinin uygun olacag
distinGimekedir.

TURK MILLETi ADINA

Karar veren Danigtay Altinci Dairesince Tetkik Hakiminin agiklamalan dinlendikten ve
dosyadaki belgeler incelendikten sonra igin geregi gorigtildi:

Dava, Afyonkarahisar Ili, Merkez ligesi, Ali Getinkaya Mahallesinde davac idareye ait
34 ada, 1 parsel sayih taginmazin spor alani, park ve yo! alanindan gikarilarak TCDD ayrilmas:
yolunda plan degisikligi yapilmasi isteminin reddine dair belediye meclisinin 12.11.2004 giinli
298 sayil karan ile alana iligkin imar planinin iptali istemiyle agilmis; idare Mahkemesince;
yerinde yaptinlan kesif ve bilirkisi incelemesi Uzerine diizenlenen raporun dosyada yer alan
bilgi ve belgelerie birlikte degerlendirilmesinden, imar plani revizyonu dncesi davaci Kurulusun
gorlist alinmadan plan degisikligi yapildiginin anlagildigr gerekgesiyle tesis edilen islemierin
iptaline karar verilmis; bu karar davali idare vekili tarafindan temyiz edilmistir.

Turkiye Cumhuriyeti Devlet Demiryollar isletmesi Genel Miidirligi 233 sayili Kanun
Hikminde Kararname gergevesinde faaliyette bulunan bir kamu iktisadi kurulusudur.

233 sayill Kamu Iktisadi Tesebbisleri Hakkindaki Kanun Hikmiinde Kararname'nin
tanimiar ve kisaltmalar baglkl 2. maddesinin 4046 sayili Yasanin 34.maddesiyle degisik 3.
fikrasinda: "Kamu iktisadi kurulusu 'Kurulug'; sermayesinin tamami Devlete ait olup tekel
niteligindeki mal ve hizmetleri kamu yarar: gozeterek Uretmek ve pazarlamak lizere kurulan ve
gordiigl bu kamu hizmeti dolayisiyla Urettigi mal ve hizmetier imtiyaz sayilan kamu iktisadi
tesebbUsiidir." seklinde tanimlanmis ve anilan Karamamenin eki listede Kamu iktisadi
Kuruluslari arasinda yer verilmistir. Kurulug'un 28.10.1984 gunld, 18559 sayili Resmi
Gazete'de yayimlanan Ana Statislniin 4.maddesinde amac ve faaliyetleri dlizenlenmis, bu
cergevede "'Devietge kendisine verilen demiryollarini, liman, nhtim ve iskeleleri isletmek,
genisletmek ve yenilemek, bunlar tamamilayici faaliyetlerde bulunmak"gc";revi verilmigtir.

Davaci Kurulus, demiryolu ulasgtirmasi alaninda tekel niteligindeki mal ve hizmeti
kamu yarari gozeterek Uretmek ve pazarlamak tizere kurulmus olup, gordiigii bu kamu hizmeti
dolayisiyla Urettigi hizmet imtiyaz sayilmaktadir.

imar planlaninin yapilmas siirecinde, tekel niteliginde hizmet sunan ve bu hizmeti
kamu yarar gozeterek tiretmek durumunda olan davact Kurulugun, gordugi kamu hizmetinin
onemi ve ozelliklerine doniik ihtiyaclarinin dikkate alinmasi gerekmektedir.

Dosyanin incelenmesinden, davaci Kurulusa ait Afyonkarahisar ili, Merkez ilgesi, Ali
CGetinkaya Mahallesinde yer alan tagsinmazin imar planinda kismen spor alani, kismen park ve
yol olarak aynldigi, davaci tarafindan parselde yol makinalari mekanik atdlyesi ve is makinalar
parki ile tahmil ve tahliye alamt olarak Kurulu5un?ihii&éb1 dogrultusunda kullanilimak (izere
T.C.D.D. alanina aynimasi yolunda plan degisikligi 'tal’ebiri\in, demiryollarinin halen var olan
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ihtiyaglar ve gelecekteki yenileme ve gelisme gereksinimlerini géz ardi ederek istemin kabul
edilmedigi gibi ldaha 6nce de bu sekilde planlamaya konu edildigi, Kurulusa ait tasinmazin
imar planiyla amag ve faaliyeti digindaki, park alani, spor alani ve imar yolu kullanimlarina
aynildigy, bir kamu kurumu olan T.C.D.D.nin arazilerinin yine kamu yararina olmak tizere biiyiik
oranda donati alanlarina ayrildigi, Mahkemece yerinde yaptiniian kesif ve bilirkisi incelemesi
Uzerine dizenlenen raporda, davaci Kurulusun Grettigi demiryolu tagimaciigi hizmeti, bu kamu
hizmetinin gereksinim duydugu ve duyacagi alanlarin kullanimindaki kamu yarar boyutunun
ayni zamanda planin da amaci olarak bu yéniiyle bir inceleme ve degerlendirmeye konu
edilmedigi anlagiimaktadr.

Uyusmazhga konu olayda, tekel niteliginde bir kamu hizmeti clan demiryolu
ulagtirmasini, kamu yaran dikkate alinarak yiiritmekle yikimla kiinan davac Kurulus
tarafindan, bu kamu hizmeti igin mevcutta mulkiyetinde bulunan uyusmaziik konusu tasinmaza
ait kullamim kararimin imar plani kararlariyla Kurulusun amag ve faaliyet konusuna ayrimasinin
talep edildigi, ancak davali idarece taginmazin agirlikli olarak donati alanlarina ayrilmas:
suretiyle kamu yaran yontinden denklik kuruimaya caligiididi gériilmektedir.

Demiryolu ulagiminin yolcu ve yiik tasimaciiginda kent igi, kentler arasi ve tlkeler
arasi boyutuyla kitle halinde ve yliksek tagima kapasitesi ile éne gikan 6zelligi karsisinda,
davaci Kurulug tarafindan tekel nitelinde sunulan bu hizmetin istin kamu yaran niteligi
tagimasi karsisinda, uyusmaziiga konu edilen taginmazin davaci Kurulusun amag ve hedefleri
disinda kullaniimasi sonucunu doguran imar planiyla gergeklestirilen dava konusu degisiklikte
hukuka uyarlik gérlimediginden iptali yolundaki, mahkeme kararinda sonucu itibariyle
isabetsizlik goriimemistir.

Dava konusu iglemin iptali yolundaki Afyonkarahisar idare Mahkemesinin 07.02.2006
gunll, E:2005/58, K:2006/58 sayili kararinin yukarida yer alan gerekgeyle ONANMASINA,
dosyanin adi gegen mahkemeye génderilmesine 26.05.2008 giininde oybirligiyle karar verildi.

Bagkan Uye Uye Uye Uye
Bekir Banu Habibe Zeynep Tiilin
AKSOYLU DILGIN UNAL YILMAZ OZGENG

ab-25/6
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APPENDIX D

TURKISH STATE RAILWAYS — THE CASE OF TOKAT

.

IDARE MAHKEMESiI BASKANLIGINA
3 SiVAS

DAVACI :TCDD GENEL MUDURLUGU - ANKARA

VEKTILI :Av.Murat GOGER TCDD 4. Bslge Miidiirliigii — SIVAS

D AV A LT :TURHALBELEDIYE BASKANLIGI TURHAL/TOKAT

TALEP KONUSU :Turhal Belediye Bagkanligi Belediye Enciimeninin 07.07.2005 tarih ve
163 sayih Kararinin iptali talebinden ibarettir.

TEBLIG TARIHi :29.08.2005

ACIKLAMALAR :1-Davali Turhal Belediyesince Tokat Ili, Turhal ilgesi, Dere, Celal, Seyfi
Demirsoy ve Miiftli Mahallelerini kapsayan bolgelerde 3194 sayili imar Kanununun 18.
maddesine istinaden imar uygulamasi yapilmis ve 07.07.2005 tarih ve 163 sayih karar ile
onaylanarak askiya ¢ikarilmistir. Bu yapilan uygulamaya Kurulusumuz tarafindan aski ilan siiresi
igerisinde 02.08.2005 tarih ve 1754-25530 sayihi yaz ile itiraz edilmis ve itirazimiza kargihk
olarak davali Turhal Belediyesince 11.08.2005 tarih ve 13-419 sayili yaz ile cevap verilerek
itirazinmz reddedilmistir. Bu konuya iligkin evraklar ekte sunulmustur.

2-Yapilan imar uygulamasinda ekte sunmus oldugumuz krokide kirmuzi renkle
gosterilen alan yol olarak belirlenmistir. Bu yer daha 6nce 72 ada 1 parsel olarak Kurulusumuz
miilkiyetinde iken, daha sonra ifraz neticesinde 72 ada 4 parsel smurlari igerisinde kalmaktadir
Oysa ki bu yerlerden yola katilan ve ekteki krokide kirmizi renkle gosterilen yer daha dnce
Turhal Belediye Baskanligi ile Kurulusumuz arasinda ihtilaf konusu olmus olup, imar
uygulamasina konu edilen Kurulusumuza ait Seyfi Demirsoy Mahallesindeki 72 ada 1 parseldeki
4224 m2 yerin bedeline iligkin olarak Turhal Asliye Hukuk Mahkemesinin 1994/380 Esasina
kayden agmis oldugumuz alacak davasi 1996/56 Karar sayili Karar ile Kurulusumuz lehine
sonuglanmustir. Yine Fazlaya iliskin agmis oldufumuz alacak davasi Turhal Asliye Hukuk
Mahkemesinin 1996/488 Esas ve 1997/61 Karar sayilhi Kararn ile Kurulusumuz lehine
sonuglanmistir. S6z konusu bu alacak davalarimn tahsili amact ile Samsun 2. Icra Miidiirliigiiniin
1996/2509 nolu dosyasi ile Samsun 1. Icra Midiirliigiiniin 1997/1363 nolu dosyasinda icra
takibine gecilmis olup, bu dosyalar halen derdesttir. Hal boyle iken davali belediyenin daha dnce
KESIN HUKUM ile Kurulusumuzun alacak hakkim belirleyen Mahkeme Kararim bertaraf
edecek sekilde MAHKEME KARARINA KONU OLAN TASINMAZLARI IMAR
UYGULAMASINA TABI TUTMASI ACIKCA HUKUKA AYKIRIDIR. Ciinkii zaten dava
konusu imar uygulamas: yapilan yerler ile ilgili olarak hukuki ihtilaf bagka bir Mahkemece yani
Turhal Asliye Hukuk Mahkemesince karara baglanmistir. Dolayisiyla Asliye Hukuk
Mahkemesince verilen ve kesinlesen bir Kesin hilkkme konu olan, fakat halen borg
6denmediginden Kurulusumuz miilkiyetinde bulunan dava konusu taginmazlar {izerinde yeniden
imar uygulamasi yapilmasi 3194 sayili Kanun ve Medeni Kanun hiikiimlerine agik¢a aykiridir.

3-Yine ekte sunmus oldugumuz krokide mavi renkle gosterilen kisim 72 ada 3 ve 4
parsellerde yapilan uygulama sonucunda, karayolu ve demiryolunun kesistigi hemzemin gegite
isabet eden kisimlar Kurulusumuz miilkiyetinden ¢ikarilmistir. Yapilan bu uygulama 3194 sayih
Kanunun 18. maddesine aykir1 bir uygulamadir. Ciinkii ekteki krokide mavi renkle gosterdigimiz
kistm HEMZEMIN GECIT olup Kurulusumuz tasinmazindan ayrilamaz bir pargadir. Bir bagka
anlatimla, demiryolu hattinin iizerinden gegen hemzemin gegit kismi Kurulusumuz istimlak
sahasinda kalmaktadir. Diger taraftan bu hemzemin gegitte gecis giivenligi ve denetimi
Kurulusumuzca saglanmaktadir. Kadastro ¢alismalarinda Tiirkiye’nin higbir yerinde hemzemin
gegit kismimn Kurulusumuz miilkiyetinden ayrilmasi zaten s6z konusu degildir. Davali
Belediyece yapilan bu uygulama ACIKCA HUKUKA aykiridir.
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4-Davali Belediye Kurulusumuzca yazilan 02.08.2005 tarih ve 1754-25530 sayili
yaziya 11.08.2005 tarih ve 13-419 sayili yazi ile olumsuz cevap verilmistir. Ayrica davali
Belediye icra takibine konu olan ve imar uygulamasina tabi tuttugu ekteki krokide kirmizi renkle
g0sterdigimiz yerin bedelini de halen ddememistir. Biitiin bu hususlar davali Belediyenin hukuka
aykir1 uygulamalarina devam etmesinden kaynaklanmaktadir.

5-Davali Turhal Belediye Baskanligi Belediye Meclisinin 2005/21/a sayili Karar
ile yukarda bahsi gegen yerlerde 18. madde uygulamasi yapilmas: kararlastirilmig, fakat tamamen
hukuka aykir1 bir sekilde uygulama yapilarak Kurulusumuzu taginmazlart miilkiyetimizden
¢ikarilmak istenmistir. Ozet olarak davali Belediyece 3194 sayili Imar Kanununun 18. maddesine
istinaden hukuka aykiri bir sekilde uygulama yapilarak alian 07.07.2005 tarih ve 163 sayili
Belediye Enciimen Kararmin Kurulusumuza ait taginmazlara iligkin  kisminin iptali
gerekmektedir.

HUKUKIi SEBEPLER :3194 sayili Kanun, Medeni Kanun, Kamulagtirma Kanunu ve sair ilgili
ilgili mevzuat

DELILLER :Turhal Belediyesi Enciimen Karari, Kurulusumuz ile daval Belediye
arasindaki yazigmalar, kroki, Mahkeme Karar, kesif, bilirkisi vs.

TALEP SONUCU :Yukarda agiklamis oldugumuz nedenlerle, davali Turhal Belediyesi
Belediye Enciimenince hukuka aykir1 bir sekilde alinan ve uygulamaya konulan 07.07.2005 tarih
ve 163 sayili Enciimen Kararinda Kurulugumuza ait Tokat [li, Turhal ilgesi, Seyfi Demirsoy
Mahallesindeki 72 ada 3, 4 ve 5 parsel nolu tagmmmazlara iliskin kismin IPTALINE karar
verilmesini, yargilama giderleri ve ticreti vekaletin davali taraf tizerinde birakilmasini saygiyla
arz ve talep ederim.21.09.2005

TCDD Genel Mudiirliigii Vekili
Av. Murat GOCER

Ekler
-Vekaletname
-Yazigmalar
-Mahkeme Karar1
-Kroki

-Enctimen Karari
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N _ Gonderilmek Uzere
NOBETCI ASLIYE HUKUK MAHKEMESINE-TOKAT

DOSYA NO:2005/1291

CEVAP VEREN

DAVALI :TURHAL BELEDIYE BASKANLIGI
) TURHAL
VEKILI :Av.Erol DUYUM-Anadolu isham Kat:1-TOKAT
DAVACI :TCDD GENEL MUDURLUGU-ANKARA
KONUSU :A¢ilmis olan Davaya cevaplarimizin sunulmast dile@idir.

ACIKLAMALAR

1-Dava konusu Tokat ili,Turhal ilgesi,Dere,Celal, Seyfi Demirsoy ve Miiftit
Mahallelerini kapsayan bolgelerde yapilan 3194 sayih [mar Kanununun 18.
maddesine istinaden miivekkil kurum tarafindan yapilan imar uygulamas: usul ve
yasalara uygun olarak yapilmistir.

2-3194 sayili imar kanunu 18¢ maddesinde Arazi ve Arsa diizenlemesine
iliskin;”imar hududu i¢inde bulunan binah veya binasiz arsa ve arazileri malikieri
veva diger hak sahiplerinin muvafakati aranmaksizin,birbirleri ile yol fazialar:
ile,kamu kurumlarina veya belediyelere ait bulunan yerlerle birlestirmeye,bunlar
yeniden imar planina uygun ada veva parsellere ayirmaya ,miistakil hisseli veya kat
miilkiyeti esaslarina gore hak sahiplerine dagitmaya ve re'sen tescil islemlerini
yaptirmaya belediyeler yetkilidir.” denilmektedir.

Tanimlamast yapilan 18.madde davaci kurum parsellerini de igine alan bir
bolgede uygulanmus ve imar planina gore kamuya ait ve tahsise konu alanlar hak
sahiplerine dagitilmustir.

Ekli krokide davac tarafindan isaretlenen alana iliskin Turhal Asliye Hukuk
Mahkemesine agilan ve davac lehine sonuglanan dava konusu,3194 sayili imar
kanununun 18.madde uygulamas: ile miivekkil beledive tarafindan yasal yollar
kullanilarak ¢oziimlenmistir.

Davaci miilkiyetinden gegen Yavsan volu gegmis senelerde hukuki siirec
izlenmeden arac trafigine acimus olup,halihazirda kullanilmakta olan bir
voldur.Yani yapilan uvgulama neticesinde aktif olarak davaci tarafindan degil kamu
tarafindan kullamilan alan tamamen vyasal vollardan mevcut kullanimina tahsis
edilmigtir.Belediyemizce ihale edilerek hazirlattirilan uygulama yalmizea davaci
miilkivetlerini kapsayan degil,bolge icerisinde bir cok miilkiyeti igine alan ve uzun
villar problem tegkil etmis sorunlari ¢oziime kavusturan bir calisma olmustur.Ekli
hava fotografindan da anlasilacag: gibi dava konusu yer 1961 yilinda dahi yol olarak
kullanilmaktadir.

Davaciya ait 72 ada 3,4 ve 5 parseller uygulama yapilan alanin merkezinde yer
alip uygulama simin disinda tutulmas: esitlik ilkesine aykirilik tegkil edeceginden sz

konusu degildir.
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Karayolu ve demiryolunun kesistigi alana iliskin dosyalarin tapuya intikal
etmistir. Tapuya devlet demir yollari adina gecis hakki kurulmustur.

3-Acilan dava haksiz ve yersiz olarak agilmustir.
H.NEDENLER :3194 say1li yasa ve ilgili yasal mevzuatlar.
DELILLER :krokiler, tutanaklar, tanik,cevabi vazilarve her tiirlii yasal delil.

NETICE-I TALEP :Yukarda izah etmis oldugumuz nedenlerden dolay: haksiz ve
hukuki dayanaktan yosun olarak aciimis bulunan davanin reddi ile vargilama
giderleri ile vekalet iicretinin davaci tarafa yiikletilmesini  vekaleten
dilerim.07.11.2005

DAVALI VEKILI

QERO DUYUM
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SiVAS

(TEKNIK BIiLIRKiSi RAPORU)

2005/1291 Esas no’lu dava dosyasinin kesfi igin Mahkemenizce re’sen bilirkisi tayin edildik.
Dava konusu olan yerde yapilan kesif ve dosya incelemesi sonucu bu rapor tarafimizdan
hazirlanarak imzalanmustir.

1. DAVA HAKKINDA

Esas No :2005/1291
Davac : TCDD Genel Midiirliigii (Vekili: Av. Murat GOCER)
Davah : Turhal Belediye Bagkanlig: (Vekili: Av. Erol DUYUM)

Davanin Konusu : 3194 Sayih Imar Kanununun 18. madde uygulamasinin iptali
Dava Konusu Parsel : Tokat ili, Turhal figesi, Seyfidemirsoy Mah. 72 ada, 3, 4 ve 5 nolu
parsel.

2. DAVA KONUSU YERIN KESFIi

11.07.2006 giinii, Mahkeme heyeti ile birlikte davali parselin bulundugu yere gidildi.
Dava konusu parselin konumu ve uygulama alani gezilip goriildii. Gerekli notlar alindi.
Dosyasinda mevcut kadastro haritasi, uygulama imar plam ve parselasyon haritasi ile buna
bagli dagitim cetvelleri iddialar dogrultusunda gézden gegirildi.

2.1. BILIRKiSILERDEN INCELENMESI iISTENEN HUSUSLAR

Turhal Belediye Bagkanligina karg: agilan davada; Dava konusu imar uygulamasinn,
uygulama teknigine, imar planmma uygun olup olmadiginin, ayrica davaci kurum
miilkiyetindeki tasinmazin yol olarak ayrilmasinin kamu yarari ile bagdasip bagdasmadiginin
degerlendirilmesi bilirkisi kurulumuzdan istenmistir.

3. DAVA DOSYASININ INCELENMESI

Dava dosyas! incelendiginde, islemin sonug¢landiriimasinda zaman sirasina gore
su siireclerin gegtigi belirlenmistir;
a. Turhal Belediyesi Enciimeni 07.07.2005 tarih ve 163 sayili karariyla davaya konu
parselleri kapsayan alanda 3194 sayili imar Kanununun 18. maddesi uygulamasi neticesinde
hazirlanan parselasyon plan, dagitim ve hesap cetvellerinin onaylanmasina karar vermistir.
b. Turhal Belediye Bagkanlig1 22.07.2005 tarih ve 383-539 sayili yazi ile davaya konu edilen
parsellerin imar uygulamasina alindigim ve kurumun ¢ikarlari géz ardi edilmedigini TCDD
Genel Miidiirliigiine bildirmistir.
c. Davact Vekili 21.09.2005 tarihinde Sivas Idare Mahkemesine dava agarak Turhal
Belediyesi Enciimeni 07.07.2005 tarih ve 163 sayili karariyla uyarinca yapilan 3194/18
maddesi uygulamasinin iptali talebinde bulunmustur.

4. DEGERLENDIRME
4.1.ARSA VE ARAZI DUZENLEME iSLEMININ iRDELENMESI

3194 sayili imar yasasimn 18. maddesi 1. fikrasinda “...Jmar hududu iginde bulunan
binali veya binasiz arsa ve arazileri malikleri veya diger hak sahiplerinin muvafakati
aranmaksizin birbirleriyle, yol fazlalariyla, kemu kurumlarina veya belediyeye ait yerlerle
birlestirmeye, bunlar: yeniden imar planina uygun ada veya parsellere ayirmaya, miistakil,

K.C/Y.T/O.B.Y. Sayfa /
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hisseli veya kat miilkiyeti esasina gore hak sahiplerine dagitmaya ve re’sen tescil islemlerini
yaptirmaya...” Valilik veya Belediyelerin yetkili oldugu hiikme baglanmstir.

Imar planlar uygulamalarinda artan deger karsihginda diizenlemeye giren
taginmazlardan degerlenme resmi veyahut ayni vergi niteligindeki DOP kesintisi yapilarak
yasada sozii edilen kamusal alanlar bir bedel 5demeksizin kamunun eline gecer. Fakat aym
zamanda diizenlemeye giren tiim parsellerin yapilagsmaya uygun olabildigince miistakil imar
parseli almas bir kuraldir. Ayrica bu yasada uygulamada uyulmas: gereken temel kurallar da
diizenlenmigtir. Buna gore;

Olusturulan imar parsellerinin ihtiyaci olan kamu hizmet alanlarina diizenlemeye giren
tasinmazlarin katilimi en ¢ok %35 oraninda olabilir. %35°lik ortaklik pay1 oram mutlak
olmay1p alinabilecek azami miktar: ifade etmektedir. Bu oran, 3194 sayil1 imar Kanununun ilk
metninde yiizde otuz beg iken 17.12.2003 tarih ve 25319 sayill Resmi Gazetede yayimlanan
3.12.2003 tarih ve 5006 sayili Imar Kanunu ile Imar ve Gecekondu Mevzuatina Aykirt
Yapilara Uygulanacak Bazi islemler ve 6785 sayill imar Kanununun Bir Maddesinin
Degistirilmesi Hakkinda Kanunda Degisiklik Yapilmasina iliskin Kanunun 1. maddesi ile
yiizde kirka (%40) yiikseltilmistir.

Diizenlemeye tabi tutulan yerlerin ihtiyaci olan yol, meydan otopark, ¢ocuk bahgesi,
yesil saha, ibadet yeri(bu maddede gegen cami ibaresi, 15.07.2003 tarih ve 4928 sayili
kanunun 9. maddesi ile ibadet yeri olarak degistirilmistir) ve karakol alanlari ile diizenlemeye
tabi tutulan yerlerin ihtiyaci olan Milli Egitim Bakanligina bagl ilk ve orta 6gretim kurumlar
(Degisik tigtincii fikra: 03.12.2003-5006/1. madde) i¢in DOP alinabilir.

Ote yandan belediyeler i¢in kadastral miilkiyet desenlerini imar planlar ile 6zgiilenen
kullamm amaglarina déniistiirmek yasal bir zorunluluktur.

4.2. IMAR DUZENLEMELERINDE UYGULAMA ETAPLARININ BELIRLENMESI
OLCUTLERI

Imar uygulamalarinda, kadastral parsellerin mevcut konumlarindan sirkiile olmamalar:
ve kadastral parsel degerlerine olabildigince yakin degerde imar parselleri tahsis edilebilmesi
i¢in su dlgiitler dikkate alinmalidir.

a) Topografyamin Dikkate Alinmasy; yani ayni bir diizenleme bolgesindeki kadastral
parsellerin egimi, ortalama egimin %(+/-) 3-6 ‘s1 mertebesinden fazla olmamalidir.

b) Insaat Yogunluk Degerlerinin Homojen Olmast; bir imar parselinin degerini belirleyen
en Snemli nesnel 6lgiit yapilasma yogunlugu(kullanma hakki) ve yap! nizamidir. Ayni
yogunluk degerli yap: adalarinin bir diizenleme sahasinda bulunmasi DOP-tahsis veya kiilfet-
nimet dengesinin yerine getirilmesinde 6nemli bir etkendir.

c) Dogal ve Fiziksel Egiklere Uyulmast, Yeryiizii iizerinde topografya olusumunda kimi
dogal esikler olusmustur. Ornegin; dereler, vadiler, tepeler, kayaliklar, kumullar gibi bu dogal
topografik yiizeylerin yaninda insanlarin dogaya miidahalesi ile olusturulmus fiziksel esikler
ise; sehirler aras: karayollari, demir yollari ve siireklilik arzeden kamusal tesis alanlari(askeri
alanlar, {iniversite kampiisleri, SIT bolgeleri vb.) gibi.

d) Diizenleme smurlarmin gegirilmesinde diger dnemli bir etken de kamu tesislerinin
(AADY’nin 12. maddesinde belirtilen) diizenléne sahasinda homojen olarak dagilmis ve her
birinden birer adet bulunmasi parsellerin bu tesislere katilim oranini minimuma indirerek
miistakil parsel olabilmek iin gerekli minimum parsel boyutlarmm altina diisme ihtimali
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ortadan kalkmig olur ve boylece diizenleme sonucunda arzu edilmeyen hisselilikten
olabildigince kaginma saglanmis olacaktir.

Kadastral miilkiyetlerin olusturdugu sireklilik mozagi iizerinde kendi iginde
homojenlik gésteren ve bir nevi halk dilinde mevkii olarak isimlendirilen 6zel topografik
bolgeler olusur. Iste bu smrlar ile ortiisen ve uyumlu diizenleme etaplarinin tespit edilmesi
hakea parselasyon ve dagitimin 6n kosuludur.

43. DUZENLEME ALANININ BELIRLENMESI VE DUZENLEME SINIRININ
GECIRILMESINDE iZLENECEK YOL

Diizenleme sahalan belirlenirken, belirli 8l¢iitler dikkate alinmalidir. Buna gére;
o Oncelikle kentin gelisme yonii ve yapilasma talebi gibi faktorler g6z Oniinde
bulundurulmalidir.
e Ayriksi durumlar disinda belirlenecek diizenleme sahasi bir miistakil imar adasindan daha
kiigiik olmamalidir.
* Dengeli bir DOPO ve diger kamu alanlarin adaletle dagitan bir bolgeleme yapilmahdir.
Bunu saglamak tizere, diizenleme sinirinin gegirilmesinde sunlara dikkat edilmelidir:

1. Her diizenleme sahasinda miimkiin oldugunca Diizenleme Ortaklik Pay: (DOP) %40’a
yakin olacak sekilde segilmelidir.

2. Kadastral parsellere tahsis edilecek imar parsellerinin bulundugu alandan uzakta
verilmemesi igin, diizenleme alanlarinda bolgeleme yapmak,

3. Diizenleme sinir1, diizenleme ile iskana agilacak alanin ihtiyag duydugu sosyal ve teknik alt
yapuyt saglayacak sekilde tayin edilmelidir.

4. Iskan sahasimin bittigi yerlerde iskan sinirindan,

5. Iskan sahas: icinde yollarda yol ekseninden,

6. Cami(ibadet yeri) ve karakol yerlerinin dis simrindan, yesil alan ve genel otopark
alanlarinin diizenleme ortaklik pay: orani ve uygulamaya alinan parsel sinirina gore uygun
goriilecek yerinden gegirilir.

4.4. IMAR PARSELININ OLUSTURULMASI VE DAGITIMDAKI ESASLAR
3194 sayili yasamin 18. maddesi uygulamasinda oncelikle AADY nin 10. Maddesinde
diizenlenen asagidaki kurallar irdelenmelidir.

Yonetmelikte belirlenen parselleme-tahsis ilkelerine gore, diizenleme sonucunda
olugacak imar parsellerinin miimkiin oldugu kadar aym yerdeki veya yakinindaki eski parsel
sahibine tahsisi (AADY, md.:10/a), buna imkan olmadizi veya mal sahibine teknik
nedenlerle miistakil parsel verilememesi halinde bu parsel yerine miimkiin oldugu kadar
aym sart ve degerde hisseli parsel verilmesi gerekmektedir (AADY, md.:10/c). Ozellikle
1slah imar plam uygulamasinda, payli parsellerde paylarin miimkiin oldugunca azaltilmas: ve
ferdi parseller olusturulmas: amaglanmalidir.

Plan ve mevzuata gore korunmasi miimkiin olan yapilarin tam ve hissesiz bir imar
parseline intibak ettirilmesi saglamir (AADY, Md.10/b). Ancak yénetmeligin (a) bendi ile
diizenlenen hiikmii, mutlak uygulanmasi gerekli bir kural igermemekte miimkiin olmasi
halinde diizenleme ile olusacak imar parsellerinin ayni yerdeki ve yakinindaki eski parsele
tahsisinin saglanmasini 6ngérmektedir. Bu baglamda dagitimda es degerlilik saglamak iizere;
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e Her kadastral parsele, bulundugu yap: adasindan imar parseli tahsis edilmelidir. Ancak bu
teknik olarak miimkiin degilse, ayni imar hakkina sahip baska bir adadan tahsis yapilmalidir.

¢ Eger kadastral parsel {izerine imar plan ile bir kamu tesis veya hizmet alani isabet etmigse,
bu parselin konumunun degistirilmesi kaginilmazdir. Bu durumda kadastral parselin
bulundugu gevresindeki imar haklarindan (en azindan) en diisiik olana esit bir imar hakk:
bulunan yapi adasindan payh veya ferdi parsel tahsis yapilmalidir.

i

a ait goriuntiiler

Dava konusu alan,

4.5. DAVA DOSYASININ DEGERLENDIRILMESI ve GORUS GELISTIRME
Dava dosyasinda mevcut dagitim cetvelleri ve parselasyon haritasinin incelenmesi
sonucunda;

a) Diizenleme alamina 1494378.71m?* alan alnmis ve 1147676.68m® alan imara uygun

alanlardan tahsis edilmistir. Diizenleme bolgesine ait dagitim cetvelleri ve parselasyon plani
incelendiginde, bolge i¢in DOPO’nun %24.10745 olarak hesaplandigi goriilmiistiir.

b) Davaya konu edilen taginmazin senet alanlar ile bu taginmazlardan yapilan kesintiler
tablodaki gibidir.

Ada | Parsel Maliki Diizenlemeye Giren | DOP Tahsis
Alan (mz) Alam (mz)
72 3 DEVLET DEMIR YOLLARI iSL. 3145.00 758.18 2386.82
4 DEVLET DEMIR YOLLARI iSL. 86823.00 20930.81 | 65892.19
5 DEVLET DEMIR YOLLARI iSL. 280.00 67.50 212.50

¢) Davaya konu parsellerin tahsis alanlar1 1175 ada 1 nolu imar pzu-selinden(87583.03m2
alanlt) ve 1201 ada 1 nolu parselden(924.70m?) tahsis edilmistir. 1175 ada 1 nolu parsele,
Tiirkiye Seker Fabrikas1 A.S. 3 ada 43 parsel, 2184 parsel ve 49 ada 52 nolu parselden toplam
19708.94m’ pay tahsis edilmek suretiyle hisseli olusturulmustur. Tahsis edilen parsel fiilen
TCDD Genel Miidiirltigiiniin Turhal istasyonu ve Lojman binalarinin bulundugu alana isabet
etmektedir. Kurum kamusal hizmet sunmasma karsin Arsa ve Arazi Diizenleme
Yonetmeliginin 12. maddesi kapsaminda davacidan da 0.0068413 oraninda kesinti yapildigi
anlagmigtir. Halbuki s6z konusu TCDD’nin tahsis alani imar planinda ayrilan alana yetmedigi
durumda AADY’nin 12. maddesi kapsaminda«diizenlemeye alinan diger parsellerden kamu
tesis alanlarina katilim hiikiimleri kapsaminda kesinti yapilmas: gerekmektedir. Davaci
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parsellerinden kamu tesis alamina kesinti yapilmasi gerekmedigi halde yapildigi tespit
edilmistir. '

d) Davaya konu edilen parsellerden 3 ve 5 nolu parseller ise Karayolu gecis giizergahinda
hemzemin gegitlerde bulunmaktadir.

e) Diizenlemeye alinan davaya konu parseller, kamunun ortak kullanilmasina veya bir kamu
hizmetinin goriilmesine ayrilan yerlere isabet etmektedir. Parseller kamusal hizmete
Ozgiilenmistir. Parsellerin 3194 sayili Yasanin 18. madde uygulamasina alinarak Diizenleme
Ortaklik Pay1 kesilmesi diizenlemenin ruhuna aykin diigmektedir. Davaci kurumun tahsis
alaninin imar uygulamasima alinmas: teknik bir zorunluluk ise, imar planindaki kamu tesis
alanina kesinti yapilmadan, dogrudan tahsis edilerek uygulamaya alinmasi miimkiindiir.
Uygulama ile parsel diizgiin geometride olmayan parsellerin geometrileri diizenlenmis ve imar
planindaki kuruma 6zgiilenen alanlardan tahsis edilmis olmaktadur.

f) Herhangi bir nedenle kamusal amaglar (TCDD, karakol, su deposu, trafo yeri vb.) i¢in
kamulastirilan (tahsis edilen) ve halen uygulama imar planinda bu tahsis amaglar1 devam eden
parsellerden diizenlemeye alinmis olmalarina ragmen DOP alinmaz. Kamusal amagh
kullanimi devam eden ve imar planinda da bu amacin siirekliligi saglanan tasinmazlarin deger
artigina ugramalarimin miimkiin olmadig1, kamulagtirma ile elde edilen imar planinda da ayni
amaca ayrilan dava konusu diizenleme ortaklik payr kesilmesinin hakkaniyetli olmadig,
dolayisiyla diizenleme asamasinda DOP alinmayacak parseller olarak degerlendirilmesi
gereken parseller olarak degerlendirilmesi gerekirken, diizenlemeye alinarak DOP kesintisi
yapildig tespit edilmistir.

g) Diizenlemeye alinan parseller 3 ve 5 nolu parsellerin yerine 13.10.2005 tarih ve 302 sayih
Turhal Belediye Enciimen karar ile irtifak hakk: tesis edilmistir. Daha &nce Demiryolu
giizergahinda hemzemin gegit giizergahinda olan kuruma ait olan parsellerin yerinde 1 ve 2
nolu parseller olusturularak tekrar kuruma irtifak hakki tesis edilmistir. Dolayistyla diizenleme
oncesinde TCDD Genel Miidiirliigiine ait olan parselden DOP kesintisi yapilarak belediyeye
arsa kazandinldig tespit edilmistir.

h) Davaya konu islem de tescile esas dagitim cetvelleri incelendiginde Turhal Belediyesi
adma tescil edilerek uygulamaya alinan 14163.22m* IHDAS alanlarinmn meveut oldugu
anlagilmistir. Bu alanlarin yoldan ihdas alam oldugu anlagilmaktadir. Uygulama sonunda bu
alanlardan hesaplanan DOPO oraninda DOP kesilmis ve kalan alanlar Turhal Belediyesi adina
tahsis ve tescil edildigi anlasilmaktadir.

i) Uygulama alaninda Imar Adalarina isabet eden kadastral yollarin Turhal Belediyesi adina
tescil edilerek belediyeye arsa kazandirilmak amaciyla kullamldig: anlagilmaktadir. [HDAS
alanin dogrudan yola terk edilmesi gerekirken bunun yapiimadigi kanaatindeyiz. Ote yandan
yoldan ihdas alanlarnin dogrudan yola terk edilmeyerek DOP Orani hesaplanmasi
sonucunda, DOP Oranin hatali hesaplanmasina ve dolayis: ile diizenlemeye giren tiim
parsellerden fazladan DOP kesintisine neden oldugu agiktir,

j) Diizenleme smirinin gegirilmesinde dogal ve fiziksel esiklere uyulmas: gerekirken Demir
Yolu giizergahim da igine alacak sekilde diizenleme simirinin belirlendigi goriilmiistiir,
Halbuki insanlarin dogaya miidahalesi ile olusmus fiziksel esiklerden olan demiryolu
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stirekliligi olan kamu tesis alanlari olarak degerlengiirilmektedir. Dolayisiyla davaci kurumun
parsellerinin diizenlemeye alinmadan da diizenleme yapilmasi miimkiin oldugu kanaatindeyiz.

5.SONUC

Yukarida vurgulanan hususlar ile 3194 Sayilt Yasa ve ilgili Yénetmelik hiikiimleri
topluca degerlendirildiginde,
* Turhal Belediye Enciimeninin 07.07.2005 tarih ve 163 say1li karari ile onanan 3194 sayili
Imar Kanununun 18. madde uygulamasinda; diizenleme sitmin gegirilmesi kuralina
uyulmadigi,
* Davacinin malik oldugu kadastral parsellerin tamaminin uygulamaya alindi1,
® Parselden hesaplanan DOP Oraninda DOP kesintisi yapildigi,
®* Kamu parselinden kamu tesis alanina kesinti yapilmamas gerektigi halde yapildig,
* AADY’nin 12. madde hiikiimlerine uyulmadigi,
* Davacimn miistakil olan parsellerinin uygulama ile hisseli konuma tasinarak tahsis-
parselleme ve dagitim hiikiimlerine uyulmadig,
* Kamulagtirma ile elde edilen ve kamusal hizmet sunan demir yolu giizergahindaki
parsellerinden DOP kesintisi yapilamayacagi,
* Diizenleme asamasinda DOP alinmayacak parseller olarak degerlendirilmesi gereken
parseller olmasina ragmen diizenlemeye alinarak DOP kesintisi yapildigi,
* Yoldan ihdas alanlannin dogrudan yola verilmemesinden dolayt1 DOP’un hatali
hesaplandigi,
* DOP orammn kamu alanlarina aynlan yerler toplamindan kapanan kadastral yollarin
dustilmesi suretiyle hesaplanmasi gerekirken yapilmadigi,
* Yoldan ihdas alanlarinin belediyeye arsa kazandirmak amaciyla kullamldigi,
* Diizenleme ile kurum miilkiyetindeki tasinmazdan yol kesintisi yapilmasinin kamu yarari
ile bagdagmadig goriis ve kanaatindeyiz.

Bilgilerinize saygilanimizla arz ederiz. 28.07.2006

BILIRKISI HEYETI

CINEMA )

Yrd. Dog. Dr. Kemal CELIK  Yrd. Dog. Dr. Yiiksel TURCAN  Ozgiir Bora YAPRAK

Harita Yiiksek Miihendisi Yiiksek Mimar-Sehirci Sehir Plancisi
KCNX.T/OBY. Sayfa 6
2005/1291

134



& TC : Nt

1 =
SIVAS .
iDARE MAHKEMESI 06 0220
ESASNO  :2005/1291
KARAR NO :2006/4117
DAVACI . TCDD GENEL MUDUR.LUGU
VEKILI . AV. MURATGOCER

TCDD 4. Bolge Midiirlig STVAS
DAVALL . TURHAL BELEDIYE BASKANLIGI

_VLKLLL_————i AV. EROL DUYUM
G.O.P Bulvan Bulvar Isham Kat 2 TOKAT

DAVANIN OZETI : Tokat ili Turhal ilgesi, Seyfi Demirsoy Mahallesinde bulunan ve
davaci kurulusun milkiyetindeki 72 ada, 3,4veS sayih parsellere yonelik olarak 3194 sayilt
Kanunun 18.maddesi uyarnnca 07.7.2005 ginly, 163 sayil belediye enciimen Karari ile
yapilan parselasyon isleminin iptali isteminden ibarettir.

SAVUNMANIN OZETI : Uygulamanin mevzuata uygun oldugu, davact miilkiyetinden
gegen yolun dteden beri yol olarak kullanildigr ile bu durumun hukukilestirildigi, dava
konusu yerin 1961 yilinda bile yol olarak kullamldig, haksiz agilan davanin reddi gerektigi
yolundadrr.

TURK MILLETI ADINA
Karar veren Sivas idare Mahkemesince geregi goriistildin:

3194 sayih Imar Kanununun 18.maddesinin 1.fikrasinda "Imar hududu iginde bulunan
binali veya binasiz arsa ve arazileri malikleri veya degir hak sahfiplerinin muvafakati
aranmaksizin, birbirleri ile yol fazlalan ile kamu kurumlarnna veya belediyelere ait bulnan
yerlerle birlestirmeye, bunlan yeniden imar planina uygun ada veya parsellere ayirmaya,
‘miistakil, hisseli veya kat mitlkiyeti esaslarma gore hak sahiplerine dagitmaya Ve re'sen tescil
islemleri yaptirmaya belediyeler yetkilidir.S&zﬁ edilen yerler belediye ve miicavir alan
disinda ise yukanda belirtilen yetkiler Valilikge kullanilir." kuralina yer verilmigtir.

Ote yandan, Arsa V€ Arazi Diizenlemesiyle ilgili yonetmeligin 10.maddesinde,
diizenleme sonucunda olugacak imar parsellerinin miimkiin oldugu kadar aymi yerdeki vey2
yakmindaki eski parsel sahibine tahsisi, buna imkan olmadigt veya mal sahibine teknik
nedenlerle miustakil parsel verilememesi halinde bu parsel yerine miimkiin oldugu kadar aynt

sart ve degerde hisseli parsel verilmesi gerektigi hi iine yer verilmistir.

o
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Dosyanin incelenmesinden, iptal davasina konu edilen enciimen karan ile davaci
kuruma ait tasinmazlarin da imar uygulamasma tabi tutulmas: iizerine bakilmakta olan
davanin agildigt anlasiimaktadir.

Uyusmazhgin ¢oziimii teknik bilirkisi incelemesini gerekli kildigindan 28.11.2005
giinlii karar uyarinca 11.7.2006 tarihinde gergeklestirilen kesif ve bilirkisi incelemesi
sonrasinda bilirkisi heyetince mahkemeye verilen teknik raporda; 1494378.71 m2 alanm
diizenlemeye alindig1 ve 1147676.68 m2 alanin imara uygun alanlardan tahsis edildigi, bolge
icin DOPun % 24.10745 olarak hesaplandigi, davaya konu parscllerin (72 ada, 3-4-5
parseller) tahsis edildigi, 1175 ada 1 nolu parsele Tirkiye Seker Fabrikalan A.§. 3 ada 43
parsel, 2184 parsel ve 49 ada 52 nolu parselden toplam 19708.94 m2 pay tahsis edilmek
suretiyle hisseli olusturuldugu, bu parselin fiilen TCDD Turhal Istasyonu ve lojman binalarin
bulundugu alana isabet ettigi, kurum (TCDD) kamusal hizmet sunmasina ragmen 0.0068413
oraninda kesinti yapildigi, davaci parsellerinden kamu tesis alanina kesinti yapilmamasi
gerektigi halde kesinti yapildigi, dava konusu 3 ve 5 mnolu parsellerin karayolu gegis
gizergahinda hemzemin gegitlerde bulundugu, kamusal amaci devam eden parsellerin
uygulamaya alinmasi ‘mimkiin ise de DOP kesilemeyecegi, oysa bu parsellerden DOP
kesildigi, diizenleme oncesinde TCDD Genel Mudiirligi'ne ait arsalardan DOP kesintisi
yapilarak belediyeye arsa kazandinldig, ayrica yoldan ihdas alanlarindan da DOF kesilmek
suretiyle belediyeye arsa kazandirildig, bu sekilde tiim parsellerden fazladan DOP kesintisi
yaptldigy, diizenleme sinirimin gegirilmesinde demiryolu giizergahini da igine alacak sekilde
simir belirlendigi, oysa davaci parselleri disanda birakilmak sufitiyle de uygulama
yapilabilecegi goriislerine yer verilmigtir.

Uyusmazlik konusu olayda, dosya igerigi ve teknik bilirkisi raporu birlikte
incelendiginde; dava konusu imar uygulamasinda diizenleme siri gegirilmesi ile ilgili
kurula uyulmadigi, kamusal hizmet niteligi devam eden TCDD parsellerinden, kamu tesis
alanlarma katiim pay: hiikiimleri uyarinca kesinti yapilmamasi gerektigi halde kesinti
yapldigs, uygulama imar planinda kamusal hizmet amaci devam eden parsellereden
uygulama ile DOP kesilmemesi gerektigi (kamusal amaci devam eden taginmazlann
uygulama ile deger artislarina ugramalan soz konusu olmadigindan) halde TCDD Genel
Miidiirliigii'niin  kamusal amaci devam eden parsellerinden DOP Kkesintisi yapilarak
belediyeye arsa kazandirma yoluna gidildiginin, aynca yoldan ihdas alanlannin DOP
hesabina dahil edilmeyerek dogrudan kamusal amaca tahsisi gerekirken, bu alanlardan
kesilen DOP'larla da belediyeye arsa kazandirmanin amaglandiginin anlagilmas: karsisinda
dava konusu imar uygulama igleminde hukuka uygunluk bulunmadig1 sonucuna ulasilmigtir.

A
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Agiklanan nedenlerle, dava konusu islemin iptaline, asagida dokiimii yapilan 480.66
YTL. yargilama giderinin davali idareden alinarak davactya verilmesine, 325,00 YTL
avukatlik iicretinin davali idareden alinarak davaciya verilmesine, artan posta iicreti ve kegif
avansimn istegi halinde davaciya iadesine, kararin tebliginden itibaren 30 giin igerisinde
Danistay'a temyiz yolu agik olmak iizere 15/12/2006 tarihinde oybirligiyle karar verildi.

Bagkan Uye . Uye
ALI CATAL KEMAL YEMISEN RECEP Y. KORKMAZ
38462 37989 37790
YARGILAMA GIDERLERI:

Bagvurma Harc1: 12.20
Karar Harc1 12,20

YD Kabul 19.90
Kesif Gideri ~ 399.76
Posta Gideri 36,60

+

TOPLAM 480,66 YTL.

YY
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TC. -
»DANISTAY ———
ALTINCI DAIRE /> 41e=7
Esas No :2007/2145 * .
Karar No :2009/1822
Temyiz isteminde Bulunan : Turhal Belediye Bagkanhg!
Vekilleri : Av.Nizamettin Bulut, Av.S.Elif Gelikten

And Sok. No:15/1 Gankaya/ANKARA

Karsi Taraf ___: TCDD Genel Midurlaga
_ Vekili : Av.Murat Goger
TCDD 4. Boige Miidurigu-SIVAS

istemin_Ozeti : Sivas Idare Mahkemesinin 15.12.2006 gunld, E:2005/1291,
K:2006/4117 sayili karanmin usul ve yasaya aykin oldugu ileri suriilerek bozulmasi
istenilmektedir.

Savunmanin Ozeti : Temyiz edilen kararda bozma nedenlerinden higbirisi
bulunmadigindan, usul ve kanuna uygun olan kararn onanmasi gerektigi savunulmaktadir.

Danigtay Tetkik Hakimi Sedef Tu ﬂggg. gan'in Dusiincesi : Temyiz isteminin reddi ile
mahkeme kararinin onanmasi gerektigi dustniimektedir.

Danistay Saveisi Giil Filiz Aslantas'in Diigiincesi : Idare ve vergi mahkemelerince
verilen kararlarin temyizen incelenerek bozulabilmesi igin, 2577 sayil Idari Yargilama Usulii
Kanununun 49 uncu maddesinin birinci fikrasinda belirtilen nedenlerin bulunmas:
gerekmektedir.

Temyiz dilekgesinde 6ne siiriilen hususlar, sz konusu maddede yazili nedenlerden
higbirisine uymadigindan, istemin reddi ile temyiz edilen Mahkeme kararinin onanmasinin
uygun olacagi disiiniimektedir.

TURK'MILLETi ADINA

Karar veren Danistay Altinci Dairesince Tetkik Hakiminin agiklamalan dinlendikten ve
dosyadaki belgeler incelendikten sonra igin geregi gorustildi:

Dava, miilkiyeti davaci kurulusa ait Tokat, Turhal ligesi, Seyfi Demirsoy Mahallesi, 72
ada, 3, 4, 5 sayil parsellerin 3194 sayili Yasaninin 18. maddesi uyarinca parselasyona tabii
tutulmasina iliskin 7.7.2005 giinlli, 163 sayili belediye enciimeni karannin iptali istemiyle
aciimig, ldare Mahkemesince, mahallinde yaptinlan kesif ve bilirkisi incelemesi sonucunda
dizenlenen bilirkisi raporu ile dosyanin birlikte degerlen esiﬁ% Uzenleme simirinin

mevzuata aykin belilendigi, kapanan kadastral yollarin
alanlarindan dusgirildikten sonra dizenleme ortaklik payi 1

‘_h:s'fs?edil i, imar planinda
5;1%‘ ?ésj}hn binalan bulunan
taginmaziarda deger artigi olmamasina ragmen dﬁzéﬁ?ﬁma.:-‘:éﬁ'akhk pay! kesildigi

kapanan kadastral yollar karsiliginda belediye adina imang
kamusal hizmet alaninda kalan ve izerinde TCDD Turhal |

anlagildigindan, dava konusu parselasyon isleminde hukuka uyarlik bulunmadig! gerekgesiyle
iptaline karar verilmig, karar davali idare Vekilince temyiz edilmistir.

1
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T.C.
% .. DANISTAY
; ALTINCI DAIRE
Esas No :2007/2145
Karar No : 2009/1822

Dava konusu iglemin yukarida Gzetlenen gerekgeyle iptali yolundaki temyize konu
Sivas Idare Mahkemesinin 15.12.2006 glnli, E:2005/1291, K:2006/4117 sayih kararinda,
2577 sayih ldari Yargilama Usuli Kanunu'nun 49. maddesinin 1. fikrasinda sayilan bozma
nedenlerinden higbirisi bulunmadigindan, bozma istemi yerinde goriiimeyerek anilan
mahkeme kararinin ONANMASINA, dosyanin adi gegen mahkemeye gonderilmesine
25.02.2009 giiniinde oybirligiyle karar verildi. T

Bagkan Uye Uye Uye Uye
Bekir Banu Nazh Habibe Tilin
AKSOYLU DILGIN KOGER UNAL OZGENG
A/K-16/3
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B
JRLIK VE ISKAN BAKANL: .0
stirma ve Uygulama Genel Mudt:. o

Sayr :B.09.0.TAU - - _pce

Dosya : 601093010
Konu : Imar uygulamai

"LASTIRMA BAKANLIGINA
(Devle emiryollar [sleunesi Genel Miidiir!

Ilgi: 04/10/2008 tarih ve R.11.2.DDY.0.84.00.06.754.01/16244 sevii Yazmiz.

Bakanligimiza iletilen ilgide kayith vazimzda; kurulugun: . miilkiyetin® <apsayan
alaniarda, imar planiamasindan dnce Demiryolu Alam olares tan.al olup ta yapian imar
planiamas1 sonucunda imar durumu yine Demiryolu Alani olarak planlanan alanlardan,
yapilacak imar uygulamalarinda diizenleme ortaklik payt kesilip kesilemeyecegi hususund
bilgi talep cdilmektedir.

3194 Sayili Imar Kanununun 18. Maddesinin birinci likrast “Imar hududu iginde bulvnin
binali veya binasiz arsa ve arazileri malikleri veya diger hak sahiplerinin muvafaka.:
aranmaksizin, birbirleri ile. vol fazlalan ile, kamu kurumlarina veya belediyelere ait buiunun
yerlerle birlestirmeye, bunlan yeniden imar planina uygun ada veya parsellere ayirmaya.
miistakil. hisseli veya kat miilkiyeti esaslarina gore hak sahiplerine dagitmaya ve re'sen tescil
islemlerini yapurmaya belediyeler yetkilidir. Sozii edilen yerler belediye ve miicavir alan
disinda ise yukarida belirtilen yetkiler valilik¢e kullamhr.”

3194 Sayili Imar Kanununun 18. Maddesinin dgtincl fikras: (Degisik fikra: 03/12/2003 -
5006 S.K./1. md.) “Diizenleme Ortaklik Paylar, diizenlemeye tabi tutulan yerlerin ihtiyac
olan Milli Egitim Bakanligina bagh ilk ve orla gretim kurumlan, yol, meydan, park, otopark,
cocuk bahgesi, yesil saha, ibadet yeri ve karako!l gibi umumi hizmetlerden ve bu hizmetlcrle
ilgili tesislerden bagka maksatlarda kullanilamaz” seklini almigtir.

3194 Sayth Imar Kanununun 18. Maddesi Uyannca Yapilacak Arazi ve Arsa
Diizenlemesi ile ilgili Esaslar Hakkinda Yonetmeliginin 4. maddesinin (c) bendinde
Diizenleme Ortaklik Pay: * Diizenlemeye tabi tutulan yerlerin ihtiyaci olan yol, meydan, park,
yesil saha, genel otopark gibi umumi hizmetlere aynlan ve tescile tabi olmayan alanlar ile,
ibadet yeri, karakol yerleri ve ilgili tesisler igin kullam/mak tizere, duzenleme dolayisiyla
meydana gelen deger artiglan karsiliginda diizenlemeye tabi tutulan arazi ve arsalann,
diizenlemeden onceki yiizolgiimlerinden %40’a kadar disiilebilen miktar ve/veya zorunlu
hallerde malikin muvafakat ile tespit edilen karsili1 bedeldir” seklinde tanimlanmisur.

TR e e m——

VI . 3 11
12:d .3 - LK

Necatibey Caddesi No:63 Kizilay 06430 ANKARA
Telefon: 0 (312) 410 2361 Fax: 0(312) 231 89 50 Elektronik Ag: www.bayindirlik.gov.tr
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TE-
BAYINDIRLIK VE {SKaN JAKAN LI

sknik Aragtirma ve Uvgulama & apel Muddns gt
Sayr :B.OS 15.00.00- 86 e
Dosya : 60109 co i
Kopu : [maru; .. mast

ilgi yazmz eki Sivas [dare Mahkemesinin 2.5t3
uygulamasinda diizenleme sl gecirilmesi ile il G
devam eden TCDD parsellerinden kamu tesis alanannid katilim Doyt Alktamiert uyarnned
Kkesinti yapiimamast gerektig: halde kesinti yapildid ygulama Imar ; \inda Kamusal hizmet
amac: devam eden parsellercen uygulama ile diizenleme ortakli Javt /DOP} kesilmemesi
gercktigi ve bu paylardan Belediye'ye arsa kazandirmamn amagianciy anlasiimasi Xarsisinda

oldugn kararia dava konusu imar
1 Yurala uyulmacidl Kamu azmetien

"

dava konusu 1mar uygulamasisin iptaline dair karar alinmigur.

Kamu hizmet alanlanmn ihtiyacn gerektirdigi biiytklitkie olmasl bir zoruniulukr.
Miilkiyetin malikinin kimliginin 0 alamn kamu hizmet alamn olarak belirlenmest anlaming
gclmemektcdir.

Diizenleme ortaklik paylar, diizenlemeye abi tutulan verlerin ihtiyact olan umunii
hizmetlerden ve bu nizmetlerle ilgili (esislerden bagka maksatlarla kullamlamayacagmdan,
belediyelerin bu paylardan kendilerine arsa tescil ermeleri s6z konuss degildir.

Miilkiyeti kurulusunuza ait parsellerinizden kurulugunuzun wanunla verilen gérevini
yerine getinneye ybnelik olarak kamu hizmetleri devam eden dogrudan demiryolu ulagimint
saglayan ve imar planinda da bu amag i¢in aynimis olan kisimlarindan diizenleme ortaklik
payt alinmamasi, ancak miilkiyeti kurulusunuza  ait imar plan degisiklikleriyle,
kurulusunuzun gorev alam diginda kullamm karar1 getirilebilecek ve 6zel miilkiyete konu
olabilecek kistmlarimn, uygulama sonrast deger artgt 6z konusu olacagndan ve dzel
mitlkiyete ait diger parsellerle arasinda herhangi bir fark bulunmadigindan diizenleme ortaklik
pay: ahnmas! gerekmektedir.

Bilgilerinize arz cderim.

Genel Miidiir Yardgmeis

2/2
Necatibey Caddesi Noi63 Kizilay 06430 ANKARA .
Tolofon: 0 (312) 4102361 Fax:0(312)231 8950 Slekironik Ag: wanw bavindirlik gov.t
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APPENDIX E

TURKISH STATE RAILWAYS — THE CASE OF ZONGULDAK

ANKARE NOBETG| DARE MAHKEMESI
KANALIYLA :
ZONGULDAK iDARE MAHKEMESINE
YURUTMENIN DURDURULMASI
TALEPLIDIR.

DAVACI : TCDD [sletmesi Genel Miidiirligi/ANKARA
VEKILI i Av. Bans ORUN TCDD 2.Bélge Miidiirligi -Behicheyv/ANKARA
DAVALI : Saltukova Belediye Bagkanli Saltukova/Caycuma/2ZONGULDAK

D. KONUSU : Saltukova Belediye Enciimeninin 18/04/2008 tarih ve 2008/15
karar sayilli imar uygulamas: islemi ile séz konusu

uygulamanin diizeltilmesi talebini reddeden Saltukova Belediye
Bagkanh@inun 05.06.2008 tarih ve 96 sayil igleminin ncelikle
Yiiriitmesinin Durdurulmasi,esas inceleme neticesinde ise
[ptali isternidir

BILDIRIM TARIHI : 10.06.2008
ACIKLAMELAR = :

Miilkiyeti Mivekkil Kuruluga ait Zonguldak li, Gaycuma licesi, Saltukova [stasyon
sahasinda bulunan 1832 parsel sayili tasinmaz Saltukova Belediye Enciimeninin 18.04.2008 tarih
ve 2008/18 sayih karan ile imar uygulamas: kapsamina alinmis, bu dogrultuda yapilan
parselasyon plani 21.04.2008-20.05.2008 tarihleri arasinda askiya gikanlmistir. Askiya gikarilan
parselasyon plaminin tetkiki neticesinde diizenleme isleminin sehircilik ve imar ilkelerine aykin
oldugunun anlagilmas: tizerine 22.05.2008 tarihli yazi ile gerekli diizeltmenin yapilmasi daval
Belediye Baskanhgindan talep edilmis ise de 10.06.2008 tarihinde kayda giren 08.05.2008 tarih ve
96 sayili yaz: ile diizeltme istemimiz ret edilmistir,

Dava konusu imar uygulamas: ve uygulamarnun diizeltilmesini istemini ret eden idari islem
kamu yararina, sehircilik ve imar ilkelerine ve Yargisal ctihatlara aykin olup asafjide arz edilen
gerektirici sebeplere binaen yiiriitmesinin durdurulmas: ve iptali gerekir. $6y'= ki;

ESES AGISINDAN

1- 3194 sayili Imar Kanunun 18. maddesi uyarinca Imar hududu iginde bulunan binali veya
binasiz arsa ve arazileri malikleri veya dier hak sahiplerinin muvafakati aranmaksizin, birbirleri
ile, yol fazlalan ile, kamu kurumlarina veya belediyelere ait bulunan yerlerle birlestirmeye,
bunlan yeniden imar plamina uygun ada veya parsellere ayirmaya, miistakil, hisseli veya kat
miilkiyeti esaslarina gére hak sahiplerine daditmaya ve re'sen tescil iglemlerini yaptirmaya
belediyeler yetkili olup, Belediyelerce diizenlemeye tabi tutulan arazi ve arsalann dagitimi
sirasinda bunlarin yiizél¢limlerinden yeteri kadar saha, diizenleme dolayisiyla meydana gelen
deder artiglar: karsih@inda "diizenleme ortaklik payi" olarak diigiilebilmektedir. Ancak, bu
maddeye gore alinacak diizenleme ortaklik paylarn, diizenlemeye tabi tutulan arazi ve arsalarn
dizenlemeden &nceki yiizélciimlerinin yizde kirkini gegemeyecegi ve diizenleme ortaklik
paylan, diizenlemeye tabi tutulan yerlerin ihtiyaci olan Milli Egitim Bakanlhima bagh ilk ve
ortadgretim kurumlan, yol, meydan, park, otopark, gocuk bahgesi, yesil saha, ibadet yeri ve
karakol gibi umumi hizmetlerden ve bu hizmetlerle ilgili tesislerden baska maksatlarla
kullanllamayacag: da amir hiikiimdiir,
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Bu cercevede 3194 sayii imar Kanunun 18. maddesinde ongériilen arazi ve arsa
diizenlemesinin 6zii diizenleme nedeniyle ile imar siun iginde bulunan arazi ve arsalann
yiizélgiimiinde eksilme séz konusu olsa bile yapilan yol, meydan, park, otopark gibi alanlarinin o
bélgenin sosyo-kiiltiirel ve sosyo-ekonomik hareketliligine sagladigz katki nedeniyle ortaya gikan
deger artin nedeniyle miilkiyet hakkinn 6zii itibariyle ihlal edilmemesi, béylece sosyal dengenin
saglanmasidir.

Ancak yukanida kisaca oOzetlenmeye ¢alisilan ilke sadece 6zel miilkiyete konu
tasinmazlar igin ya da kamuya ait olup kamusal hizmete 6zgiilnememis alanlar igin séz
konusu olup, kamusal hizmete ozgiilenmis arsa veya arazilerin imar uygulamas:
sonrasinda degerinde ifa ettifi kamu hizmeti itibariyle herhangi bir artiy s6z konusu
olmayacaktir.

Hal bdyle iken davali Belediye Baskanlhfinca 1832 parsel sayili tasinmazin uygulamaya
giren 51.604 m2 lik kisminin

-123 ada 1 parselin 1.722 ma2 si ticaret alan,
-123 ada 2 parselin 3.197 m2 si ticaret alani,

-123 ada 3 parsel 37.746 m2 si TCDD hizmet alaru olarak ayrilmus,
-8.939 m2 ise (DOP) Yol, park ve otopark olarak kesildigi tespit edilmigtir.(%17,32)

Oysaki imar uygulamasmmn yukanda izah edilmeye ¢alisilan esaslanna gore
diizenleme ©oncesi ve sonrasina gore higbir defer artis1 olmayan, tamamen kamusal
hizmet niteliji devam eden ve imar planinda TCDD Hizmet Alan: olarak belirtilen 37.746
m2'lik alandan diizenleme ortalik payr (DOP) Kkesintisi yapilmamas: yasal bir
zorunluluktur.

Yapilan imar uygulamasinda yol, park gibi plan kaybi1 8.939 m2, diizenleme
nedeniyle deger artisi olacak alan ve DOP kesilecek alan 1.722 + 3.197 =4.919 m2, DOP
kesilmeyecek alan ise 37.746 m2’dir. Bu durumda DOP orami1 %40 “n iizerinde
olacagindan oncelikle davali Belediye Bagskanh@min 3194 sayih imar Kanunun 18.
maddesi hakkindaki Yoénetmeligin 31. maddesi uyarinca 5.659,67 m2 alam
kamulagtirmas: gerekmektedir. Kamulagtinlacak alanin da DOP ve imara tahsisden
diisiilmesi gerekmektedir.

Miivekkil |dareye ait kamusal hizmet niteliJi devam eden tasinmazlarin imar
uygulamasina alinmasi miimkiin ise de, bu taginmazlardan kamu tesis alanlarina kathim pay:
hiikiimleri uyarinca kesinti yapilmamas: gerekmektedir. Aksi takdirde kamusal hizmet aksayacak
ve kendisinden beklenen amaca cevap veremeyecektir.

Sivas |dare Mahkemesi tarafindan 2005/1291 Esas, 15/12/2006 tarih ve 2006/4117 K.
saylli karan ile; yukanda belirtilen nedenlerle davali belediyenin iglemi hukuka uygun
bulunmamus ve iptal edilmesine karar vermistir.

Belirtilen hukuksal gerekgelerle davali Belediye Baskanhiginin 18/04/2008 tarih ve
2008/15 karar sayilr imar uygulamasi iglemi ile s6z konusu
uygulamanin diizeltilmesi talebini reddeden 05.06.2008 tarih ve 96 sayili igleminin oncelikle
ylritmesinin durdurulmas: ve iptali igin is bu basvuruyu yapma zarureti dogmustur.

144



DAVA YASAL SURESI ICERiISINDE ACILMISTIR.

Davali Belediye Baskanhif Enciimen karar ile kabul edilen parselasyon plani her ne kadar
21.04.2008-20.05.2008 tarihinde askiya gikarlarak ilan edilmis ise de Kurulusumuz tarafindan
idari dava agma siiresi igerisinde s6z konusu uygulamamn diizeltiimesi istemiyle 22.05.2008
tarihinde talepte bulunulmus ve 2577 sayili idari Yargilama Usulii Kanunun 11. maddesine
uygun olarak dava agma siiresi durdurulmustur. Davali Belediye Baskanlhiinin 10.06.2008
tarihinde teblig edilen 05/06/2008 tarih ve 96 sayili ret islemi iizerine islemeye baslayan
dava agma siiresi dolmadan is bu davay yasal siiresinde agilmastar.

Dolayisiyla davali Belediye Bagkanliyi tarafindan savunma kapsaminda ileri
siiriilebilecek davann siiresi igerisinde agilmadig: ya da aski ilan siiresi gegtikten sonra
itiraz yapildif1 seklindeki savlarnn yasal ve Yargisal bir dayanaginin olmadigini belirtmek
isteriz.

Bu hususa iligkin Danigtay 6. Daire Bagkanhimun 2000/5692 Esas, 10.12.2001 tarih ve
2001/6248 Karar sayili ilamini dilekgemiz ekinde Sayin Mahkemenize sunuyoruz.

HUKUKI SEBEPLER __ :3194 sayihi Kanun, Medeni Kanun, Kamulagtirma Kanunu ve sair ilgili
mevzuat

DELILLER : Belediyesi Enciimen Kararn, Kurulugumuz ile davali Belediye
arasindaki yazigmalar, kroki, Mahkeme Karan, kesif, bilirkigi vs.

TALEP SONUCU : Arz ve izah edilen ve Sayin Mahkemenin kendiliginden tespit
edecegi gerekgelere istinaden, Saltukova Belediye Enciimeninin 18/04/2008 tarih ve 2008/15
Karar sayih imar uygulamasi iglemi ile sdz konusu uygulamann diizeltiimesi talebini
reddeden Saltukova Belediye Bagkanlhigiun 05.06.2008 tarih ve 96 sayili isleminin éncelikle
Yiiriitmesinin Durdurulmasina, esas inceleme neticesinde ise iptaline, yargilama giderleri ve
tcret-i vekaletin daval taraf iizerinde birakilmasina karar verilmesini saygiyla arz ve talep
ederim. 25/07/2008

TCDD isletmesi Genel Miidiirlii§ii Vekili
Av. Banng ORUN

EK:

Vekiletname

1- Danigtay 6. Dairesinin ilgili karan.

2- Sivas |[dare Mahkemesinin ilgili karan.
3- islem Dosyasi.
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IDARE MAHKEMESI BASKANLIGINA
ZONGULDAK

DOSYA NO : 2008/846

CEVAP VEREN DAVALI : T.C.Saltukova Belediye Bagkanligs CAYCUMA

DAVACI : TCDD Isletmesi Genel Mudiirliigii

VEKILI — " —~Av.Bans ORUN, TCDD 2.BdIge Mudiirligii 2
Behigbey/ANKARA

DAVA KONUSU : Zonguldak ili Caycuma ilgesi, Saltukova Istasyon Sahasinda

bulunan 1832 parsel sayili taginmaz {izerinde imar uygulamast yapilmasina iligkin Saltukova
Belediye Enciimeninin18.04.2008 giinlii ve 2008/15 sayih karanmn yiiriirliigiiniin
durduruimas ve iptali istemidir.

CEVABIMIZ : Yiice Mahkemenizce verilen ara karar geregi tarafimizdan
talep edilen bilgi ve belgeler ile sirasiyla cevaplarmmiz agagidaki gibidir.

1-18.04.2008 giinlii ve 15 sayih Belediyemiz Enciimeni Karan dilekgemiz ekinde
sunuimustur.(EK- 1)

2-Parselasyon plani, dagitim cetveli ve hesaplamalara ait belgeler ilisikte
sunulmustur.(EK- 2)

3-Taginmazin bulundugu alana ait 1/1000 ve 1/5000 6l¢ekli imar plam paftalan
iligiktedir.(EK- 3) Degistirilmeden 6nceki paftalarda ilisikte sunulmustur. (EK-4)

4-Dava konusu parsel 10.04.2001 tarih ve 2 Sayili Belediye Meclisi Karar ile ilgili
kurumlardan gériis alinarak Iller Bankasi Genel Miidiirligii tarafindan hazirlanan ilk imar
planina gore TCD Hizmet Alani olarak goriilmektedir. Bu alan tizerine TCDD tarafindan
yapilmis olan lojman, isyerleri ve agik alan ¢ay bahgesi, istasyon binasi, sevkiyat deposu gibi
alanlar olusturulmugtur. Bunun yaninda parselin tizerinde halihazirda yol bulunmakta ve bu
yol uzun bir siire Devlet Karayolu olarak kullanilmakta iken beldemize yeni yapilan gevre
yolu kullanilmaya baglandiktan sonra Karayollar1 Genel Midiirliigii tarafindan Belediyemize
devredilmistir. Imar planina gére yol olan ve haliltazirda da yol olarak kullamlan Atatiirk
Caddesinin hemen hemen tamami bu parsel {izerinde kalmaktadir. Bu cadde igin
belediyemizce TCDD Genel Miidiirliigiine kira ddenmektedir. (EK-10)

Bu parsel {izerinde kamu hizmet binalar (istasyon binasi, depo gibi) disinda ticari
maksath olarak isletilen ve kiraya verilen igyerleri ile lojmanlar da mevcuttur. Bu igyerlerinin
kiraya verilmesi ve isyerlerinin ruhsatlandirilmasinda ilgili kanun ve yonetmelikler geregi
sikintilar ortaya gikmaktadir. Kamuya ait yol ve park alanlarinin terk iglemi yapilmadan Yap-
islet-devret modeliyle diger kisilere ihale edilen alanlara belediyemizce yapi ruhsati tanzim
edilemedigi gibi bundan dolay: kiraya verilen isyerleri igin igyeri agma ve ¢aligtirma ruhsat:
da tanzim edilemeyecektir. Bu konu TCDD Genel Miidiirliigii yetkilileri tarafindan sézlii
olarak belediyemize iletilmis ve dosya ekindeki IMAR PLANI TADILATI (EK-5)
paftalarinda da gériilecegi tizere TCDD Genel Miidiirliigii imar Planlama Dairesi
tarafindan hazirlanan imar plam degisikligi 30.07.2003 tarih ve B.11.2.DDY.0.84.00.06/
72-02/2532 sayih yazilartyla (EK-5) belediyemize génderilmistir. Belediye Meclisimiz de
04.03.2005 tarih ve 2005-03/0002 sayih karar ile degisiklik talebini onaylayarak degistirilen
imar plam yiiriirliige girmistir. Kendileri tarafindan ¢izimi yapilan degistirilen imar planina
gdre imar uygulamasinin, uygulama masraflarinin belediyemizce karsilanmasi kosuluyla
yapilmasi 26.03.2008 tarih ve 4740 sayih yazilari ile davact kurumca tarafimizdan
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istenmistir.(EK-6) Kamu yaran diigiiniilerek imar uygulamasi yapilip, yol ve umumun
istifade edecegi parklar olugturulmaya ¢aligtimistir.

5-Davaci kuruma 18.04.2008 tarih ve 96 sayih yazumz ile (EK-7) bildirimde
bulunulmug ve bunun iizerine davaci kurumun teknik heyeti ask siiresi icinde

beledivemize gelerek uygulamaya iliskin evraklar incelenmis ve gerekli evraklar kendileri
tarafindan alinmigtir.

6-Imar uygulamasi enciimenimizin 18.04.2008 tarih ve 15 sayil1 karar1 21.04.2008
tarihinden baglayarak 21.05.2008 tarihine kadar askiya gikanlarak ilan edilmistir. Aski siiresi
i¢inde itiraz gelmediginden dolay: 21.05.2008 tarihi itibariyla karar kesinlegmisgtir. Aski siiresi
i¢inde itiraz yapilmadi: igin itiraz enciimene havale edilmeden 05 06.2008 tarih ve 96 say111
yazimiz (EK-8) ile davaci kKiruma gerekli cevap verilmigtir. o

7-Bu maddeye istinaden talep edilen belgeler dosya ekinde sunulmusgtur. (EK-9)

Davaci kurum dava dllekqesmde 1832 parselin uygulamaya gnren 51.604 m 2 lik
klsmmm 1.722 m* + 3.197 m* =4.919 m? si ticaret alan1, 37.746 m® si TCDD hizmet alani,
8.939 m” side yol ve otopark olarak ayrildigini belirterek ticaret alami olarak ayrilan bolgeler
i¢in DOP uygulanabilecegini iddia etmektedir. . Bu durum tamamen TCDD Genel
Miidiirliigii’niin ilgili birimlerince kendi ihtiyaglarina gére diizenlemis olduklan ve gizimi de
kendilerince yapilan imar planina gére ortaya ¢ikmaktadir. Imar uygulamasinin yapildigx alan
ise kadastro paftalarina gére bir biitiin olan 1832 numarali parsel {izerinde yapilmistir.

‘Uygulama sahasi sinirlari degistirilmedigi siirece kanunda yazih bulunan umumun

kullanimina ait yol ve park alanlan imar planinda oldugu gibi aynimak zorundadir.
Yollar tescil dis: alan olup, kisi veya kurum adina tescil edilemez. Kisi veya kurum adina
tescil edilemeyen bu alanlarin da kamulagtiriimas: bu sebeple miimkiin degildir. Ayrica
3194 sayih kanunun 18.:maddesinde diizenleme sebebiyle deger artisi olacak alan
seklinde bir ayrim yapmamistir. Uygulama yapilan alan tek parsel oldugu icin bu
parseli bir biitiin olarak diisiinerek uygulamaya sokulmasi yasal zorunluluktur. Buna
gore DOP orani yasal sinirlar igindedir.

Davac: dilekgesinde kamusal hizmetin katihim pay: alinmasi durumunda
aksayacagin iddia etmekte ise de, degistirilerek kabul edilen imar plani davaci kurum
tarafindan hazirlanarak ¢izilmis ve hicbir degisiklik yapilmadan meclisimizce
onanmistir. imar planinda TCDD Hizmet Alam olarak goriilen higbir alan kesintiye
ugramamigtir. Bu sebeple uygulamanin kamusal hizmeti aksatacag iddias: dogru degildir.

Yukarida agikladigimiz sebeplerden dolay: Belediye Enciimenimizin almig oldugu
18.04.2008 tarih ve 2008/15 sayili karan kanun ve yonetmeliklere uygundur. Bu nedenle
yiiriitmenin durdurulmas: ve islemin iptali isteminin reddine karar verilmesini yiice
mahkemenizden saygilarimla arz ve talep ederim.

w Adil UZLU
R

EKi
Uygulamaya ait talep edilen 1$lem dosyast.
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DAVACI : TCDD ISLETMESI GENEL MUDURLUGU
VEKILI : AV.BARIS ORUN
TCDD 2 Bélge Miidiirliigii - Behicbey/ANKARA
DAVALI : SALTUKOVA BELEDIYE BASKANLIGI
Saltukova - Caycuma / ZONGULDAK
DAVANIN OZETI : Millkiyeti davact kuruma ait olan Zonguldzk ili, Caycuma ilgesi,

Saltukova istasyon sahasinda bulunan 1832 parsel sayih taginmaz iizerinde imar uygulamasi
yapilmasma iliskin Saltukova Belediye Enciimeninin 18.04.2008 gunlii ve 2008/15 karar sayih
islemi ile s6z konusu uygulamanin diizeltilmesi talebiyle yapilan basvurunun ‘reddine iliskin
Saltukova Belediye Bagkanliginm 05.06.2008 gunlii ve 96 sayili isleminin; 3194 sayth Kanunun
18. maddesi uyarinca alnacak diizenleme ortaklik paylarinin diizenlemeye tabi tutulan arazi ve
arsalarin diizenlemeden dnceki yiizolgiimlerinin yiizde kirkint gegemeyecegdi ve diizenleme ortaklik
paylarinin diizenlemeye tabi tutulan verlerin ihtiyact olan Milli Egitim Bakanligina bagh ilk ve
ortadgretim kurumlari, yol, meydan, park, otopark, gocuk bahgesi, yegil saha, ibadet yeri ve
karakol gibi umumi hizmetlerden ve bu hizmetlerle ilgili " tesislerden bagka maksatlarla
kullanilamayacag:, ancak kamusal hizmete Ozglilenmis arsa veya arazilerin imar uygulamast
sonrasinda degerinde ifa ettigi kamu hizmeti itibartyla herhangi bir artis s6z konusu olmayacagi,
kamusal hizmet nitzligi devam eden taginmazlarin imar uygulamasina alinmasimin  miimkiin
oldugu, ancak bu tasmmazlardan kamu tesis alanlarma katilim payr hiikiimleri uyarinca kesinti
yapilmamas: gerektigi, bu konuda emsal yarg: karar; bulundugu iddialartyla iprali istenilmektedir,
SAVUNMANIN OZETI : TCDD Genel Miidiirligi Imar Planlama Dairesi tarafindan
hazirlanan " imar plant degisikliginin 30.07.2003 tarihinde belediyelerine gonderildigi, belediye
meclisinin degigiklik talebini onayladigr ve degigtirilen imar planmin yurtrliige girdigi, 6te yandan
degigtirilen imar planina gore imar uygulamas: yapilmasinin uygulama masraflarinmn belediye
tarafindan karsilanmast koguluyla yapilmasinin talep edilmesi iizerine kamu yarar: diisiiniilerek
imar uygulamas: yapildigi, yol ve umumun istifade edecegi parklar olusturulmaya cahsildig,
davaci kuruma bildirimde bulunuldugu ve davaci kurum teknik ‘heyetinin aski siiresi iginde
uygulamaya iliskin evraklari inceledigi, imar uygulamasmin 21.04.2008-21.05.2008 tarihleri
arasinda askiya gikarilarak 21.05.2008 tarihinde kesinlestigi, aski siiresi icerisinde itirazda
bulunulmadigimdan davac: kurumun yaptig: itirazin belediye enciimenine havale edilmeden
belediye bagkanliginca reddedildigi, 3194 sayili Yasanin 18. maddesinde diizenleme sebebiyle
deger artisi olacak alan geklinde bir aynm yapilmadigi, uygulama yapilan alan tek parsel
oldugundan, parselin bir biitiin olarak diisiiniilerek uygulamaya sokulmasimin vasal bir zorunluluk
oldugu, buna goére DOP oranmnm yasal smular iginde oldugu, uygulamanin kamusal hizmeti
sekteye ugratacag iddiasinin dogru olmadigi, iglemin kanun ve yonetmelikleri uygun oldugu ileri
striilerek davanin reddi gerektigi savunulmaktadir.

‘TURK MILLETI ADINA

Karar veren Zonguldak Idare Mahkemesince dava dosyas: incelenerek isin geregi
gorigiildii: :

Dava; miilkiyeti davac: kuruma ait olan Zonguldak ili, Caycuma ilgesi, Saltukova istasyon
sahasinda bulunan 1832 parsel sayili tasmmmaz iizerinde imar uygulamast yapilmasma iligkin
Saltukova Belediye Enciimeninin 18.04.2008 gunlii ve 2008/15 karar sayili islemi ile s6z konusu
uygulamanin  diizeltilmesi talebiyle yapian—basvurumug reddine iliskin  Saltukova Belediye
Bagkanliginin 05 .06.2008 giinlii ve 96 saygf isleminin iptaliistemiyle agilmistir

3194 sayili Imar Kanunu'nun 18. addesinde; "Imjar hududu icinde bulunan binali veya
binasiz arsa ve arazileri malikleri veya diger.hed ¢ sahiplefinin muvafakati aranmaksizin, birbirleri
ile, yol fazlalarn ile, kamu kurumlarina veys diyelerg/ait bulunan yerlerle birlestirmeye, bunlar
yeniden imar planina uygun ada veya pdtsetfere ayyfnaya, miistakil, hisseli veya kat miilkiyeti
esaslarina gore hak sahiplerine dagitm#¢a ve re'sén tescil islemlerini yzptirmaya belediyeler
vetkilidir. Sozii edilen yerler beledive ve pafoavir alan disinda ise vukarida belirtilen vetkiler
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Belediyeler veya valiliklerce ditzenlemeye tabi tutulan arazi ve arsalann dagitimz sirasinda
bunlann yiizolgiimlerinden yeteri kadar saha, diizenleme dolayistyla meydana gelen deger artiglan:
karsiliginda "diizenleme ortaklik pay1" olarak digiilebilir. Ancak, bu maddeye gére alinacak
diizenleme ortaklik paylari, diizenlemeye tabi tutulan arazi ve arsalarin diizenlemeden onceki
yuzolglimlerinin yiizde kirkint gecemez..." hitkmine yer verilmis, 19. maddesinde ise; "Imar
planlarma gdre parselasyon planlart yapilip, belediye ve miicavir alan iginde belediye enciimenti,
diginda ise il idare kurulunun onayindan sonra yurtirlige girer. Bu planlar bir ay middetle ilgili
idarede asilir. Aynica mutat vasitalarla duyurulur. Bu siirenin sonunda kesinlesir. Tashih edilecek
planlar hakkinda da bu hiikiim uygulanir,

Kesinlesen parselasyon planlan tescil edilmek uizere tapu dairesine gonderilir. Bu daireler
ilgililerin muvafakat: aranmaksizin, sicilleri planlara gbre re'sen tanzim ve tesis ederler.

Bir parsel tizerinde birden fazla bina ve tesislerin yapimi gerektiginde (Kooperatif evleri,
siteler, toplu konut ingat: gibi) imar parselasyon planlan ifraza gerek kalmadan bu ihtiyac
karsilayacak sekilde dizenlenir veya degistirilir ve burada, talep halinde, Kat Miilkiyeti Kanunu
hitkiimleri uygulanir." hitkmii yer almugtr, o

Imar Kanununun 18 inci Maddesi Uyarinca Yapilacak Arsave Arazi Diizenlemesi ile Ilgili
Esaslar Hakkinda Yonetmelik'in 10, mad'desind'e; diizenleme sonucunda olugacak imar
parsellerinin miimkiin oldugu kadar aynt yerdeki veya yakinindaki eski parsel sahibine tahsisi,
buna imkan olmadif1 veya mal sahibine teknik nedenlerle miistakil parsel verilememesi halinde bu
parsel yetine miimkiin oldugu kadar aym gart ve degerde hisseli parsel verilmesi gerektigi kuralina
yer verilmistir,

Dava dosyasmun incelenmesinden; Zonguldak ili, Caycuma ilgesi, Saltukova istasyon
sahasinda bulunan ve miilkiyeti davaci kuruma ait olan 1832 parsel sayili tasinmaz iizerinde Imar
Kanununun 18. maddesi uyarinca yapilan imar uygulamasmin Saltukova Belediye Enciimeninin
18.04.2008 giinlii ve 2008/115 sayili karan ile uygun bulindugu, parselasyon planmin 21.04.2008
tarihinden itibaren otuz giin siire ile askiya cikarildigi, davali idarece 18.04.2008 giinlii ve 69 sayil
yazi ile durumun davaci kuruma bildirildigi, aski siiresinin sona ermesini miiteakip daval1 idarenin
22,05.2008 gimlii ve 7959 sayllt yazis1 ile davali idareye yapilan basvuruda kuruluglart
biinyesindeki 65.138 m? alanli 1832 parselin  51.604 m?sinin uygulamaya girdigi, yapilan
uygulama sonucunda 123 ada | parselin 1.722 m? (Ticaret Alani), 123 ada 2 parselin 3.197 m?
(Ticaret Alani), 123 ada 3 parselin ise 37.746 m? (DDY Hizmet Alani) olarak olusturuldugu, 8.939
m?lik sahanin (% 17.32) yol, park ve otopark olarak diizenleme ortaklik payr kapsaminda
kesildiginin tespit edildii, ancak konu hakkinda bulunan yarg: kararlari dogrultusunda kamusal
hizmet niteligi devam eden TCDD parsellerinden kesinti yapilmamas gerektipi, s6z konusu
uygulamada 37.746 m?lik DDY Hizmet Alaninmn uygulamaya DOP kesilmeksizin girip ¢ikilmasi
gerekmesine ragmen, DOP kesildiginin tespit edildigi, sz konusu uygulama degerlendirildiginde
oncelikle TCDD hizmetlerinde kullamlacak tagmmazlardan diizenleme ortaklik pay1 alinmamasi,
diger taginmazlardan dop kesilmesi gerekli oldugu ve % 40 iizerinde olmasi halinde
Belediyelerince kamulagtirma yapiimas: gerekecegi, kamulastinlacak alanlarin dop ve uygulama
alanlanndan diigiilmesi sonucunda bulunan miktarlar iizerinden dop hesab: yapildigindan % 40
saglanmasinin gerekli oldugu, gelinen nokta itibartyla s6z konusu pygulamanin yukarida belirtilen
aciklamalar gergevesinde diizeltilmesi gerektiginin bildirildigi, Saltukova Belediye Bagkanlig:
tarafindan 05.06.2008 giinlii ve 96 sayilt iglemle davaci kuruma verilen cevapta emsal gosterilen
yargt kararinda oldugu gibi uygulama alami iginde bagka kigi, kurum veya kuruluga ait arsa
bulunmadig1, uygulama alan; icinde Dagitim Ortaklik Pay: (DOP) kesintisi yapilarak yoldan ihdas
suretiyle Belediye adina arsa kazandiri] g1, k tarafindan hazirlanarak teklif edilen imar
planina gére, umumun ve kurumlarf da istifade edecegi ve tescil dist alan olarak kalan yol ve
parklarin digmda DOP kesintisi soaycu ar -Olsfyrulmadigy, tescil dig kalan alanlarn imar
planna uygun olarak aynldigi, DOP kesiptiniri un_ hitkiimlerine uygun olarak uygulandigi, yol
park gibi tescil digi olan alanlarin kupfimn agéha tescilinin miimi g
kurumlar: adina tescil ettirilerek kamglagfiriimasi _
belirtilen siire bovunca vapildif ve 2 1405.2008 elinil itirazisiresinin sona ermesine radmen kannni
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uygulamas: yapilmasima iligkin Saltukova Belediye Enciimeninin 18.04.2008 ginlii ve 2008/115
karar sayili islemi ile s6z konusu uygulamanin diizeltilmesi istemiyle yapilan basvurunun reddine
iligkin Saltukova Belediye Bagkanliginm 05.06.2008 ginlii ve 96 sayili isleminin iptali istemiyle
bakilmakta olan davanin agildig: anlasilmaktadir.

Olayda; miilkiyeti davac: kuruma ait olan Zonguldak ili, Caycuma ilgesi, Saltukova
istasyon sahasinda bulunan 1832 parsel sayili taginmaz lizerinde davali idare tarafindan imar
uygulamas: yaptinildigs, 1832 parsel tizerinde bulunan 65.138 m?lik alanin 51.604 m*sinin
uygulamaya girdigi, yapilan uygulama sonucunda 123 ada 1 parselin 1.722 m? (ticaret alami)
olarak, 123 ada 2 parselin 3.197 m? (ticaret alant) olarak ve 123 ada 3 parselin ise 37.746 m? (DDY
Hizmet Alani) olarak belirlendigi, 8.932 m?lik alanin ise (% 17,32) yol, park ve otopark olarak
Diizenleme Ortaklik Pay: kapsamunda kesildigi, imar uygulamasi sonucunda parselasyon
planlarinin askiya gikarildig, aski siiresinden sonra davact kurumun 37.736 m? olarak belirlenen
Devlet Demiryollart Hizmet Alanindan diizenleme ortaklik pay1 kesilmemesi gerektiginden bahisle
imar uygulamasmin diizeltilmesi talebiyle yapilan bagvurunun davali Belediye Bagkanliginca
reddedildigi gorilmektedir.

Bu durumda; yukarida yer verilen mgqvzuat hikiimleri dikkate almdiginda, daval idare
tarafindan diizenlemeye tabi tutulan arsa ve arazilerin dagitimi sirasinda, ancak dizenleme
dolayisiyla meydana gelen deger artiglari kargiliginda diizenleme ortaklik pey1 olarak yeteri kadar

\ sahanin diisiilebilecegi, bakilan uyusmazlikta ise davaci kuruma ait olan ve uygulamaya giren
51.604 m?lik alanm iig parsele aynldig, 123 ada 1 ve 2 parsel sayili taginmazlarin (1.722 + 3.197
= 4919 m?) ticaret alam olarak, 123 ada 3 parsel sayili tasmnmazin isz (37.746 m?) Devlet
Demiryollani Hizmet Alani olarak belirlendigi, imar uygulamasi sonucunda uygulamaya giren
alanin tamamindan 8.939 m? diizenleme ortaklk pay1 kesildigi, Devlet Demirvollarnt Hizmet Alan
olarak belirlenen ve kamusal hizmet niteligi devam eden 123 ada 3 parsel iizerinde bulunan 37.746
m?lik alandan kesinti yapilmamas: gerektigi halde kesinti yapildigi, bu haliyle uygulamanin
mevzuat hitkiimlerine aykini oldugu tartismasiz olup, imar uygulamasinin kabuliine iliskin
enciimen kararinda ve bu karara karsi yapilan itirazin reddine iliskin belediye bagkanhg: isleminde
hukuka uyarlik gérillmemistir.

Agiklanan nedenlerle; dava konusu JIslemlerin iptaline, asagida dokiimil yapilan 137,50.-TL
yargilama gideri ile Avukathk Asgari Ucret Tarifesi uyarmca belirlenen 400,00.-TL vekalet
iicretinin daval: idareden almarak davactya verilmesine, artan 3,40.-TL posta ficretinin istemi
halinde davaciya iadesine, karann tebliginder itibarén 30 giin igerisinde Danistay'a temyiz yolu
agik olmak iizere 06/02/2009 tarihinde oybirligiyle karar verildi.

Bagkan Uye . Uye
ERTAN DEMIRCI SERHAT IYISAN HARUN COSKUN
33612 101101 101784

YARGILAMA GIDERLERI] :

Bagvurma Harc : 14,00 TL
Karar Harc: : 14,00 TL
Y.D Harci : 22,90 TL
Y.D itiraz Harc: : 40,00 TL
Posta Gideri $ 46,60 TL
TOPLAM : 137,50 T
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D
Temyiz Eden (Daval) : Saltukova Belediye Bagkanlig

Saltukova - Caycuma/ZONGULDAK

Kars: Taraf (Davacy) : TCDD Genel Midirligi

Vekili tAv, Mqharrem Bayraktar
TCDD Isletmesi 2. Bolge Midirligii
Behigbey/ANKARA
Isterin_ Ozeti ¢ Zonguldak Idare Mahkemesince verilen 06/02/2009

tarihli, E:2008/846, K:2009/148 sayils kararin, usul ve hukuka aykin oldugu ileri siiriilerek
bozulmas: istenilmektedir.

Savunmamn Ozeti : Temyiz edilen kararda bozma nedenlerinden higbirisi
bulunmad:gindan, usul ve kanuna uygun olan kararin onanmas; gerektigi savunulmaktadir.

Damistay Tetkik Hakimi : Selguk KILIC

Diisiincesi : Temyiz isteminin kabulii ile mahkeme kararinm bozulmas;
gerektigi digiiniilmektedir.

TURK MILLETI ADINA

Karar veren Danistay Altinct Dairesince Tetkik Hakiminin agiklamalar: dinlendikten ve
dosyadaki belgeler incelendikten sonra Isin geregi gorigtildii:

Dava, Zonguldak il Caycuma Ilgesi, Saltukova Istasyon Sahasinda bulunzn 1332 parsel
sayili taginmaza iliskin 3194 sayili Imar Kanununun 18, maddesi uyarinca yapilan parselasyon
isleminin kabuliine dair 18.04.2008 tarihli, 2008/15 sayili Saltukova Belediye Encinmeni kararinin
ve bu karara yapilan itirazin reddine yonelik 05.06.2008 tarihli, 96 sayil islemin iptali istemiyle
acilmis, Idare Mahkemesince; Devlet Demiryollan Hizmet Alam olarak belirlenen ve kamusal
hizmet niteligi devam eden 123 ada, 3 parsel iizerinde bulunan 37.746,00 m?1ik taginmazdan
diizenleme ortaklik pay1 kesintisi yapilmamas; gerektigi halde kesinti yapildigi, bu haliyle
uygulamanin mevzuata aykirt oldugu gerekgesiyle dava konusu islemlerin iptaline karar verilmis,
bu karar daval; idare tarafindan temyiz edilmigtir, |

3194 sayili Imar Kanununun 18, maddesinin 1. fikrasinda: "imar hududu iginde bulunan
binali veya binasiz arsa ve araziler; malikleri veya diger hak sahiplerinin muvafakaty aranmaksizin

yetkiler valilikge kullamlir.", 2. fikrasinda: "Belediyeler veya valiliklerce diizenlemeye tabi tutulan
arazi ve arsalarin dagitimi sirasinda bunlarin yiizdlgiimlerinden yeteri kadar saha, diizenleme
dolayistyla meydana gelen deger artiglan karsiliginda "diizenleme ortaklik payr" olarak disiilebilir,
Ancak, bu maddeye gbre alinacak diizenleme ortaklik paylari, diizenlemeye tab;i tutulan arazi ve
arsalanin diizenlemeden  $nceki yizdlgiimlerinin viizde kirkin; gecemez.", 3. fikrasinda da:
"Diizenleme ortaklik paylari, diizenlemeye, tabi tutulan yerlerin ihtiyaci olan Milli Egitim
Bakanhgima bagli ilk ve ortadgretim kuramlan, yol, meydan, park, otopark, cocuk bahgesi, yesil
saha, ibadet yeri ve karakol gibi umumi hizmetlerden :ve bu hizmetlerle ilgili tesislerden bagka
maksatlarla kullanilamaz, hiikiimlerineyer verilmistir. |

§ v i ‘1. -3
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Yukanida yer verilen kanun hiikiimlerine gore; yapilacak diizenleme ile imar sinir igindeki
arazileri ingaata elverigli imar parselleri haline getirmek ve bu diizenleme sonucunda olugan imar
parsellerinin ihtiyaci olan kamu hizmet alanlarinda da tasinmaz sahiplerinin katihimini saglamak
amaglanmigtir. S6z konusu katihimimn en gok %40 oraninda alnabilecek diizenleme ortaklik paylari
ile gergeklegtirilmesi éngoriilmiistiir. " | )

Dosyanin incelenmesinden, Zonguldak Ili, Caycuma Ilgesi, Saltukova Istasyon Sahasinda
bulunan ve miilkiyeti davact Kuruma ait 65.138,00 m*lik 1832 parsel sayili tagmmazin 51.604,00
m*sinin 18. madde uygulamasma tabi tutuldugu, yapilan uygulama sonucunda 1.722,00 m?lik ve
ticaret alant olarak ayrilmug 123 ada, 1 parselin, 3.197,00 m?lik ve ticaret alani olarak aynlmgs 123
ada, 2 parselin ve 37.746,00 m?1lik ve Devlet Demiryollar: Hizmet Alan1 olarak ayrilmigs 123 ada, 3
parselin olusturuldugu, uygulamaya giren taginmazin tamamindan yol, park ve otopark olarak
kullamlmak #izere %17,32 oraninda ve 8.939,00 m? diizenleme ortaklik payimin kesildigi ve davaci
Kurum tarafindan, kamu hizmet niteligi devam etmesi nedeniyle uygulama scnrast Devlet
Demiryollar: Hizmet Alani olarak aynlan kisimdan diizenleme ortaklik pay1 alinmamas: gerektigi
iddiasiyla bakilmakta olan davanin acildi@1 anlagilmaktadir,

Olayda, uyusmazliga konu alanlar kapsayan ve dava konusu parselasyon islemine dayanak
teskil eden plan degisikliginin TCDD Genel Miidiirligih Imar Planlama Dairesi tarafindan
hazirlanarak belediyeye teklif edildigi, 04.03.2005 tarihli, 2005/03-0002 sayill Saltukova Belediye
Meclisi karar ile degisiklik teklifinin aym sekilde onaylanarak yeni planin yiiriirliige girdigi, soz
konusu imar uygulamasimin mevcut plana goére yapilmasinin da yine davac: Kurum tarafindan
davali idareden istenildigi anlagilmistir.

Bu durumda, soz konusu alana iliskin plan degisikligi ile parselasyon isleminin davaci
Kurum tarafindan teklif edildigi, imar uygulamasmin dayanag: plana uygun olduj, tek parselin
uygulamaya girdigi ve uygulama sonras l¢ parselin olustugu, davaci Kuruma ait tesislerin tek
parselde birakildig:, yol, park ve otopark alanlannim Kkargilanabilmesi icin %17.32 oraninda
diizenleme ortaklik paymin kesildigi hususlar dikkate alindiginda, uyusmazlik konusu islemlerin
hukuka uygun oldugu sonucuna varildigindan, davanin reddi gerekirken, dava konusu islemlerin
iptali yolunda verilen idare Mahkemesi kararinda hukuki isabet goriilmemigtir,

Agiklanan nedenlerle, Zonguldak Idare Mahkemesince verilen 06/02/2009 tarihli,
E:2008/846, K:2009/148 sayili kararimn BOZULMASINA, dosyamin adi gegen Mahkemeye
gonderilmesine, bu kararin teblig tarihini izleyen giinden itibaren 15 giin icerisinde karann
diizeltilmesi yolu agik olmak tizere, 19/02/2013 tarihinde oybirligiyle karar verildi.

Bagkan Uye Uye Uye Uye
Habibe Unal llhan Emin Osman
UNAL DEMIRCI HANAGASI SINMAZ GIRAK
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DANISTAY - . , A
ALTlNCISDAiRE TEBLIG TARIHI
Esas No :2013/4777

Karar No : 2014/9077 ALY s

Karanin Diizeltilmesini isteyen (Davaci) : TCDD Genel Midirliigii

Vekili : Av. Muharrem Bayraktar
TCDD igletmesi 2. Bolge Miduirligi
Behigbey/ANKARA
Kars: Taraf (Davaci) : Saltukova Belediye Bagkanligi - ZONGULDAK
istemin_Ozeti : Danigtay Altinci Dairesince verilen 19/02/2013 tarihli,

E:2009/5540, K:2013/965 sayili kararin, 2577 sayil idari Yargilama Usulii Kanununun 54.
maddesi uyarinca dizeltiimesi istenilmektedir.

Savunmanin Ozeti : Karar diizeltme isteminin reddi gerektigi savunulmaktadir.
Danistay Tetkik Hakimi : Micahit Ocakhanogiu
‘ Diigiincesi _: Planl Alanlar Tip imar Yénetmeliginin 16. maddesinin 24. fikrasinda
"Resmi Bina: Genel, katma ve Gzel biitgeli idarelerle, il 6zel idaresi ve belediye'ye veya bu

kurumlarca sermayesinin yarisindan fazlasi kargilanan kurumlara, kanunla veya kanunun verdigi
yetki ile kurulmug kamu tiizel kisilerine ait bina ve tesislerdir." seklinde tanimlanmig ve Imar
Kanunu'nun 18 inci Maddesi Uyarinca Yapilacak Arazi ve Arsa Dizenlenmesi ile iigili Esaslar
Hakkinda Ydnetmeligin 12. Maddesinde "Diizenleme sahasinda bulunan okul, hastane, kres,
belediye hizmet veya diger resmi tesis alani gibi umumi tesislere ayrilan alanlarin parselleri,
duzenlemeye giren parsellerin alanlan oraninda pay verilmek suretiyle hisselendirilir." hiikkmii yer
almaktadir.

Davali idare tarafindan diizenlemeye tabi tutulan arsa ve arazilerin dagitimi sirasinda,
ancak diizenleme dolayisiyla meydana gelen deger artiglan karsihiginda dizenleme ortaklik
payi olarak yeteri kadar sahanin digilebilecegi, bakilan uyusmaziikta ise davaci kuruma ait olan
ve uygulamaya giren 51.604 m?lik alanin Ug¢ parsele ayrildigi, 123 ada 1 ve 2 parsel sayili
taginmazlarin (1.722 + 3.197 = 4919 m?) ticaret alani olarak, 123 ada 3 parsel sayili taginmazin
ise (37.746 m?) Deviet Demiryollari Hizmet Alami olarak belirlendidi, imar uygulamasi
sonucunda uygulamaya giren alanin tamamindan 8.939 m? diizenleme ortakiik pay! kesildigi,
Deviet Demiryoliari Hizmet Alani olarak belirlenen ve kamusal hizmet niteligi devam eden 123 ada
3 parsel Uzerinde bulunan 37.746 m?lik alandan kesinti yapiimamasi gerektigi halde kesinti

‘ yapildigi, bu haliyle uygulamamm mevzuat hiikiimlerine aykirilik olugturmaktadir.

Agiklanan nedenlerle, kararin diizeltimesi isteminin kabuli gerektidi diigiiniilmektedir.
TURK MILLETi ADINA

Karar veren Danigtay Altinci Dairesince Tetkik Hakiminin agiklamalar dinlendikten ve
dosyadaki belgeler incelendikten sonra igin geregi goriguld:

Danistay Dava Daireleri ile Idari veya Vergi Dava Daireleri Kurullarinin temyiz iizerine
verilen kararlan hakkinda ancak 2577 sayili Idari Yargilama Usulii Kanununun 54. maddesinde
yazili nedenlerle kararin dizeltiimesi istenebilir. Kararin diizeltiimesi dilekgesinde éne siiriilen
hususlar ise adi gegen yasa maddesinde yazili nedenlerden higbirisine uymamaktadir.

Bu nedenle kararin diizeltilmesi isteminin reddine, yargilama giderlerinin istemde
bulunan iizerinde birakiimasina, 19/12/2014 tarihinde oybirligiyle karar verildi.

Baskan Uye Uye Uye Uye
Habibe Unal llhan Emin Osman
UNAL DEMIRCI HANAGASI Jf..x_\xSINMAZ CIRAK
25, R
1
(
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KARAR NO :2015/96
DAVACI : TCDD ISLETMESI GENEL MUDURLUGU
VEKILI : AV. BARI§ ORUN-AV. MUHARREM BAYRAKTAR
Tedd 2. Bolge Madiirligi Behigbey Yenimahalle/ANKARA

DAVALI : SALTUKOVA BELEDIYE BASKANLIGI

J ) Saltukova - Caycuma / ZONGULDAK
DAVANIN OZETI : Milkiyeti davaci kuruma ait olan Zonguldak ili, Caycuma ilgesi,

Saltukova istasyon sahasinda bulunan 1832 parsel sayili tasmnmaz iizerinde imar uygulamasi
yapilmasina iligkin Saltukova Belediye Enciimeninin 18.04.2008 giinlii ve 2008/15 karar say1lt
islemi ile soz konusu uygulamanin diizeltilmesi talebiyle yapilan bagvurunun reddine iligkin
Saltukova Belediye Bagkanligimin 05.06.2008 giinlii ve 96 sayili isleminin; 3194 saytlt Kanun'un
18. maddesi uyarmnca alinacak diizenleme ortaklik paylarinin diizenlemeye tabi tutulan arazi ve
arsalarin diizenlemeden Snceki yiizdlgiimlerinin yiizde kirkini gecemeyecegi ve diizenleme ortaklik
paylannin diizenlemeye tabi tutulan yerlerin ihtiyaci olan Milli Egitim Bakanlhigina bagh ilk ve
ortadgretim kurumlari, yol, meydan, park, otopark, gocuk bahgesi, yesil saha, ibadet yeri ve
karakol gibi umumi hizmetlerden ve bu hizmetlerle ilgili tesislerden baska maksatlarla
kullanilamayacay, ancak kamusal hizmete ozgillenmis arsa veya arazilerin imar uygulamasi
sonrasinda degerinde ifa ettigi kamu hizmeti itibartyla herhangi bir artiy s0z konusu olmayacag,
kamusal hizmet nitelifi devam eden tasinmazlarin imar uygulamasina alinmasinin  miimkiin
oldugu, ancak bu tasinmazlardan kamu tesis alanlarina katilim payt hiikiimleri uyarinca Kesinti
yapilmamas: gerektigi, bu konuda emsal yargi karari bulundugu iddialartyla iptali istenilmektedir.
SAVUNMANIN OZETI_: TCDD Genel Midirligi Imar Planlama Dairesi tarafindan
hazirlanan imar plant degisikliginin 30.07.2003 tarihinde belediyelerine gonderildigi, belediye
meclisinin degisiklik talebini onayladif ve degistirilen imar planinin yiiriirliige girdigi, ote yandan
degistirilen imar planina gbre imar uygulamasi yapilmasinin uygulama masraflarnin belediye
tarafindan karsilanmasi koguluyla yapilmasinin talep edilmesi iizerine kamu veran disiintilerek
imar uygulamas: yapidigi, yol ve umumun istifade edecegi parklar olugturulmaya gahigildig,
davact kuruma bildirimde bulunuldugu ve davaci kurum teknik heyetinin ask: stresi iginde
uygulamaya iliskin evraklan inceledigi, imar uygulamasmin 21.04.2008-21.05.2008 tarihleri
arasinda askiya gikarilarak 21.05.2008 tarihinde kesinlestigi, aski siiresi igerisinde itirazda
bulunulmadigindan davac: kurumun yapu@ itirazin belediye enciimenine havale edilmeden
belediye baskanliginca reddedildigi, 3194 sayili Yasa'min 18. maddesinde diizenleme sebebiyle
deger artist olacak alan seklinde bir ayrim yapilmadigr, uygulama yapilan alan tek parsel
oldugundan, parselin bir biitiin olarak dijgiiniilerek uygulamaya sokulmasinin yasal bir zorunluluk
oldugu, buna gbre DOP orammn yasal sinirlar iginde oldugu, uygulamanin kamusal hizmeti
sekteye ugratacag iddiasinn dogru olmadigs, islemin kanun ve yonetmeliklere uygun oldugu ileri
stiriilerek davamn reddi gerektigi savunulmaktadir.

TURK MILLETI ADINA

Karar veren Zonguldak Idare Mahkemesi'nce, Mahkememizin 06/02/2009 tarih ve
E:2008/846, K:2009/148 sayili kararmin Damgstay Altiner Daire'sinia 19/02/2013 tarih ve
E:2009/5540, K:2013/965 sayili karart ile bozulmas: {izerine bozma kararina uyularak dava dosyast
yeniden incelenmek suretiyle isin geregi gorfistidi-.. ;

Dava; milkiyeti davaci kurumg?ait olart Zong
sahasinda bulunan 1832 parsel sayjle tagmmaz. iizeri}
Saltukova Belediye Enclimeninin 1804.2008 giinlii ve

ili, Caycuma ilgesi, Saltukova istasyon
de imar uygulamasi yaptimasina iligkin
08/15 karar sayili islemi ile soz konusu

Sayfais3 J

UYAP Biligim Sisteminde yer alan bu doktimana http://vatandas uyap.gov.tr ;Wen' HEM - DseSqdu - hWMmwl4 - 9CNRLU= kodu ile erigebilirsiniz.
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uygulamanmn diizeltilmesi talebiyle yapilan basvurunun reddine iliskin Saltukova Belediye
Bagkanligimn 05.06.2008 giinlii ve 96 sayil isleminin iptali istemiyle agtlmugtir,

3194 sayili Imar Kanunu'nun 18, maddesinin 1. fikrasinda: "Imar hududu iginde bulunan
binali veya binasiz arsa ve arazileri malikleri veya diger hak sahiplerinin muvafikati aranmaksizin,
birbirleri ile, yol fazlalar ile, kamu kurumlarina veya belediyelere ait bulunan yerlerle
birlestirmeye, bunlar1 yeniden imar planina uygun ada veya parsellere ayirmaya, miistakil, hisseli
veya kat miilkiyeti esaslarina gore hak sahiplerine dagitmaya ve re'sen tescil islemlerini yaptirmaya
belediyeler yetkilidir. Sézii edilen yerler belediye ve miicavir alan disinda ise yukarida belirtilen
yetkiler valilikge kullanilir.”, hitkmiine; 2. fikrasinda: "Belediyeler veya valiliklerce diizenlemeye
tabi tutulan arazi ve arsalann dagitimi sirasinda bunlarin yuzdlgimlerinden yeteri kadar saha,
diizenleme dolayisiyla meydana gelen deger artiglari karsiliginda "diizenleme ortaklik payi" olarak
diigiilebilir. Ancak, bu maddeye gore alinacak diizenleme ortaklik paylan, diizenlemeye tabi
tutulan arazi ve arsalarin dizenlemeden Gnceki yizdlgiimlerinin  ylizde kirkin gegemez.",
hilkmiine; 3. fikrasinda da: "Diizenleme ortaklik paylar,. diizenlemeye tabi tutulan yerlerin ihtiyaci
olan Milli Egitim Bakanligma bagli ilk ve ortabgretim kurumlari, yol, meydan, park, otopark,
gocuk bahgesi, yesil saha, ibadet yeri ve karakol gibi umumi hizmetlerden ve bu hizmetlerle ilgili
tesislerden bagka maksatlarla kullanilamaz." hiikiimlerine yer verilmigtir.

Yukarida yer verilen kanun hiikiimlerine gore; yapilacak diizenleme ile imar s igindeki
arazileri ingaata elverisli imar parselleri haline getirmek ve bu diizenleme sonucunda olusan imar
parsellerinin ihtiyaci olan kamu hizmet alanlarinda da taginmaz sahiplerinin katilimuni saglamak
amaglanmugtir. S6z konusu katilimin en gok %40 oraninda almabilecek diizenleme ortaklik paylan
ile gergeklestirilmesi ongoriilmiigtiir. ) ) )

Dosyanin incelenmesinden, Zonguldak Tli, Caycuma Tlgesi, Saltukova Istasyon Sahasinda
bulunan ve miilkiyeti davaci Kuruma ait 65.138,00 m*1lik 1832 parsel sayili tasginmazin 51.604,00
m*sinin 18. madde uygulamasma tabi mtuldugu, yapian uygulama sonucundz 1.722,00 m?lik
ticaret alant olarak aynlmig 123 ada, | parselin, 3.197,00 m?lik ticarct alan: olarak ayrlmis 123
ada, 2 parselin ve 37.746,00 m?lik Devlet Demiryollart Hizmet Alani olarak ayrilmug 123 ada, 3
parselin olusturuldugu, uygulamaya giren tasinmazin tamamindan yol, park ve otopark olarak
kullanilmak {izere %17,32 oraninda ve 8.939,00 m? diizenleme ortaklik payinin kesildigi ve davaci
Kurum tarafindan, kamu hizmet niteligi devam etmesi nedeniyle uygulama sonrasi Devlet
Demiryollar Hizmet Alani olarak ayrilan kisimdan diizenleme ortaklik payi almmamasi gerektigi
iddiastyla bakilmakta olan davanmn agildigi anlastimaktadir.

Olayda, uyusmazhga konu alanlari kapsayan ve dava konusu parselasyon islemine dayanak
teskil eden plan degisikliginin TCDD Genel Miidirliigii Imar Planlama Dairesi tarafindan
hazirlanarak belediyeye teklif edildigi, 04.03.2005 tarihli, 2005/03-0002 sayill Salkova Belediye
Meclisi karart ile degigiklik teklifinin aym gekilde onaylanarak yeni planin yirirlige girdigi, soz
konusu imar uygulamasmmn meveut plana gdre yapilmasmin da yine davaci Kurum tarafindan
davali idareden istenildigi anlagilmistir.

Bu durumda, s6z konusu alana iligkin plan degisikligi ile parselasyon isleminin davaci
Kurum tarafindan teklif edildigi, imar uygulamasinin dayanagi plana uygun oldugu, tek parselin
uygulamaya girdigi ve uygulama sonrasi g parselin olustugu, davact Kuruma ait tesislerin tek
parselde birakildig, yol, park ve otopark alanlarmn karsilanabilmesi icin 917,32 oramnda
diizenleme ortaklik paymin kesildigi hususlari_dikkate alindigmda, uyusmazlik konusu iglemlerin
hukuka uygun oldugu sonucuna vanlmlﬁhr.,;-"‘"vrﬁ‘ g ‘-"‘Q,_

Agiklanan nedenlerle; davanin rfdilic." s?éida &Qkﬁmiﬁ yapilan 260,00.-TL yargilama
giderinin davac tizerinde birakilmasina, 3245-TL femyiz Yargilama giderinin davacidan alinarak
Py ¢ S

e o
8" SayR2s . T
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davah idareye verilmesine, artan posta avansiun karann kesinlesmesinden sonra Mahkememizce
ilgisine gore taraflara iadesine, karann teblig tarihini izleyen 30 giin icinde Damstay'a temyiz
yolu agik olmak iizere 11/02/2015 tarihinde oybirligiyle karar verildi.

. Bagkan ﬁye R Uyc
CEMIL HULUSI PARLAK BAYRAM OZ METIN SEZER
37749 102677 165781 -

YARGILAMA _GIDERLERI (Davaa) :

Bagvuru Harci:  14,00-TL
Karar Harci:  14,00.-TL
YD, Harci:  22,90.-TL

Y.D. Itiraz Harcr:  40,00-TL
Karar Diizeltme Harci:  5045.-TL
Posta Ucreti: _118,65.-TL
TOPLAM : 260,00.-TL

7IAS G:Bioh
e / i Sagkan
E Semi 1ulusl PAR;}AK

YARGILAMA GIDERLERI (Davah) :
T. Bagvuru Harci:  67,20.-TL
T.Karar Harci:  32,30.-TL
T. Posta Gideri :32.95-TL
TOPLAM : 132,45.-TL \

Sayfa3/3
UYAP Biligim Sisteminde yer alan bu dokimana hitp://vatandas.uyap.gov.tr adresinden 11grPng - DseSq4u - hWMmwl4 - 9CNRLU= kodu ile erigebilirsiniz.
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