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ABSTRACT

EXTERNALIZATION OF THE REFUGEE RESPONSIBILITY:
THE ROLE OF TURKEY WITHIN THE INTERNATIONAL REFUGEE SYSTEM
WITH SPECIAL REGARD TO AFGHAN REFUGEES

Unliier, Erkan
M.S., Department of Political Science and Public Administration

Supervisor: Assoc. Prof. Dr. Mehmet Okyayuz

January 2015, 146 pages

This thesis analyses the transformation of the refugee system in the neoliberal period.
Departing from the idea that the fundamental of the modern refugee system has a
close relation to capitalist economic structure both politically and economically, the
reasoning entails refugee system to transform in accordance to transformation in the
political and economic conjuncture. This thesis studies refugee related policies
specific to neoliberal period to understand the organic relation between the refugee
system and neoliberalism. In this regard this thesis used the ‘externalization’ concept
as the unique substance of the refugee policies in the neoliberal era. Hence the thesis
investigates to identify and trace the development of the externalization policies to
establish an international neoliberal refugee system framework. In this regard the
thesis traced externalization process on the four different areas concerning policies
regarding the sustainability, accessibility, determination procedure and legal
structure. Established international framework will be used as basis to identify the
development and harmonization process of the Turkish refugee system. The
integration of the Turkish refugee system to European framework has been crucial to
identify if Turkey has been part of the international externalization framework. Both
the international and Turkish framework will be tested with the Afghan refugee crisis
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in Turkey. Analysis of the Afghan refugee crisis will provide an answer to the
question whether there is an existence of an externalization of the responsibility
process. Furthermore if there is such a process, thesis will also provide how

externalization in practice occurs in the Turkish and international framework.

Keywords: Refugee, Externalization, Turkey, International Refugee System, Afghan
Refugees
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MULTECI SORUMLULUGUNUN DISSALLASTIRILMASI:
AFGAN MULTECILER OZELINDE ULUSLARARASI MULTECI SISTEMINDE
TURKIYE’NIN ROLU

Unliier, Erkan
Yiiksek Lisans, Siyaset Bilimi ve Kamu Y6netimi Bolimii

Tez Yoneticisi: Dog. Dr. Mehmet Okyayuz

Ocak 2015, 146 sayfa

Bu tez neoliberal donemde miilteci sisteminin doniisiimiinii incelemektedir. Tez,
modern miilteci sisteminin politik ve ekonomik olarak kapitalist sistemiyle yakin
iligkide oldugu diisiincesinden hareketle, miilteci sisteminin politik ve ekonomik
konjonktiirdeki doniisiime paralel olarak bir doniisim icerisinde olacagi
varsayiminda bulunmaktadir. Bu tez miilteci sisteminin, neoliberalizmle olan organik
bagimmi anlamak igin neoliberal doneme Ozgiin, miiltecilerle ilgili politikalarin
arastirmistir. Bu  baglamda  ‘digsallastirma’ kavrami  miilteci  sisteminin
dontisiimiindeki neoliberalizme iligkisini gosteren 6zgiin parcasi olarak belirlemistir.
Dolayisiyla tez digsallastirma politikalarini tespit edip ve bu politikalarin geligim
siirecinin izini siirerek, uluslararasi neoliberal miilteci sisteminin gergevesi de
kurmaktadir. Bu c¢ercevede tez dissallastirma politikalarimin  izini  miilteci
sorumlulugunun dissallastirilmasi siirecinde miiltecinin stirdiiriilebilirligi, erigimi,
miilteci belirlenme siireci ve yasal alanlar olmak tizere dort farkli alanda oldugu
belirledi. Bu olusturulmus uluslararasi gerceve bir temel olarak kullanilarak
Tiirkiye’deki miilteci sisteminin gelisimi ve uyumlastirma siireci irdelenecektir.
Tirkiye’deki miilteci sisteminin, Avrupa miilteci sistemine biitiinlesmesinin analizi

Tirkiye’nin uluslararast miilteci dissallastirma siirecinin de bir pargast olmasi
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yoniinde onemli bir gosterge olmaktadir. Hem uluslararasi hem de Tiirkiye gercevesi
Tirkiye’deki Afgan miilteci krizi 6zelinde incelenecektir. Afgan miilteci krizinin
irdelenmesi pratikte bir dislanma silirecinin varligin1 sorusuna cevap arayacaktir.
Boyle bir siirecinin olmasi durumunda, bu digsallastirma siirecinin pratikte nasil bir

stirecte isledigi incelenecektir.

Anahtar Kelimeler: Miilteci, Dissallagtirma, Tiirkiye, Uluslararast miilteci sistemi,

Afgan miilteciler
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CHAPTER 1

INTRODUCTION

1.1: Objective of the Study

The main objective of this thesis is to investigate the "refugee” system in its relation
to international political-economic system. One of the reasons for conducting a thesis
in the field of migration that selected the refugee system as a problem to be
investigated upon, lies in the nature of the hitherto studies around the field of
migration in Turkey. There are three subjects of inquiry dominant in these studies;
the first line of studies conducted in the field of migration, have been influenced by
Turkey's dominant characteristic of being an emigration country. By virtue of this,
these studies, which are generally focused on Turkish minority groups especially in
Germany, France and Holland, rather display a conceptual framework focusing upon
economic migration which has its historical roots within the Keynesian period. In the
Turkish migration studies, the contribution of researches creating a debate on the
refugees issue per se are rare cases. These rare cases can be narrowed down into two
isolated perspectives; while one of the two studies approached refugees on individual
or community level and discussed the challenges within the prevalent system rooted
within sociological studies, the other drew upon studies which take ‘state’ as the
essential component and constructs a discussion around issues of geographical
limitations, securitization, and power relations in the context of Turkey- EU

accession dynamics.

In the midst of fragmented migration studies, studies composed of "de-centred

subjects”, the refugee system in its relations to mode of production are not aspired to

be put into a zealous critical analysis. Empirical analysis of the migration movements

have categorized origins of the motivation behind movements on an economic or

political basis. The clear cut categorical differentiation between these two categories

also influenced the systemic structure of the refugee system. Categorical
1



differentiation of the political movements has been artificially established while both
of the categories have been historically embedded. Different stages of a wealth
accumulation processes influence the generation of different flows of migration in
accordance to political economic regime. This claim depends upon the notion that the
migration system didn’t evolve today’s understanding of modern migration system
until the consolidation of the capitalist system at an international level which had its
roots in the 1848 French Revolution (Sassen: 1988, 31). Separation between
foreigners and citizens has shown itself in various forms in different capital
accumulation processes. This could be extended to host-colonial country relations,
guest workers-host country relations or today as irregular immigrants-host country
relations. This thesis sets ‘refugee system’ to be part of the capital accumulation
process and investigates the transformation of the refugee system through the

worldwide consolidation of the neoliberal economic principals.

Today immigrants of third world countries in mainstream perspective and politics,
are seen as one of the ultimate threats, in which public opinion of host countries
claim that no policies or gates can keep them on the other side of borders, away from
the richness and job opportunities of a host society. However, what has been
acknowledged as an outsider, an alien or foreigner is in fact a partner of the nation
state system and the single entity that is known as capitalism. Immigrants have been
one of the closest forms to the “free” worker image that enters into exchange
relations with the capital holders by having no rights when once having crossed the
territories of different nation sovereignties, to this extent, migrants became the most
exploited group within a host country. Migration can’t be perceived as a mere result
of an individual or communal decision of immigrants to maximize their economic
outcome but has to be seen as a process in the intersection of the economic and
geopolitical process which has to be considered historically. In this respect refugees
became more important as their rights were recognized within the international order
after the WWII period. However policies which were introduced after the 1980s,
aimed to categorize those who could have benefitted from asylum rights. As such,
the scope of the refugee concept was narrowed to a very specific definition and

became something to be won.



This thesis emphasizes the relation between labour and the individual perceived as
‘foreigner’, investigation of this relation centres on the notion that being a non-
citizen has the power to make potential labour capacity even lower than its original
value in the host country. In this respect thesis investigates international refugee
system in the neoliberal period to address if there is such a relation exists between
labour-refugee. Since migration may result more from political reasons rather than
economic reasons, ultimately there is no form of migration that transforms to labour
and by that virtue is not exploited (Akalin: 2012). It can be argued further that in
neoliberalism, asylum seekers became restricted in various means of conduct, so that
they became equally or even more unprotected while entering into the same
production relations in exchange for their labour. However, because of the artificial
line placed between these two categories that shows them as two sides of the same
coin, the implementation of policies is differentiated and vulnerabilities are achieved
through different processes. Thus, the reaction and struggle of these two categories
are differentiated as they are exposed to different categories of regulations. Modern
refugee system has been the crucial pinpoint in the attempt of devaluation of the

refugee status.

The historical development of the modern refugee system and how it proceeded to be
established as a deadlocked system had been crucial in the analysis of the refugee
system. Therefore, in contrast to the dominant trend prevailing in migration studies,
from a Sassen framework®, this thesis claims that migration has been a particular
mode of movement varying from a country’s place within the international division
of labour and the particular mode of specialization prevalent in a given time in the
international order (Sassen: 1988, 27). In light of this framework, this thesis will
examine the case of Afghan refugees in Turkish contemporary society. Set within a
context of the “externalization of the refugee responsibility” and firmly rooted within
a neoliberal political economy, it will set out to address to the question of whether
Afghan Refugees are affected by ‘externalization’ polices introduced to Turkey
under the harmonization of the EU Refugee framework. The answer of this question

! Thesis established the Saskia Sassen’s framework from her works in the field of migration
studies especially from these three sources; Guests and Alliens (1999), Globalization and Its
Discontents (1998), The Mobility of Labor and Capital (1988).
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has been investigated through Chapter 4 and test out the parameters set out through
Chapter 2 and Chapter 3.

The Afghan refugee crisis has been the most comprehensive case powered by its
multidimensional level to analyse the international structure which aims to contain
refugees in developing regions. The systemic and social contextual nature of hosting
countries, push refugees out of the refugee system and they become irregular
migrants entering a protected system. The Afghan refugee case also bears a personal
motivation for me from my internship period in the ASAM. Afghan refugees in
Turkey, much like other refugees, have been subjected to poor social conditions in
practice, however their legal status has been the main problem specific to Afghan
refugees. ASAM (Association for Solidarity with Asylum Seekers and Migrants)
among other things has been responsible in pre-registration of the refugee coming
into country. During my internship procedures for Afghan refugees were proceeding
differently than rest of the refugees. Even though they were assigned to the satellite
cities, their procedures were halted and weren’t even given a first interview date with
the UNHCR. To the extent that Afghan refugees started to protest against this
discrimination. The problematic nature of the Afghan refugees was worth
investigating as there were no official statements from the state or UNHCR. In the
absence of any official statement, this thesis will try to provide an analysis for on
what ground the refugee status determination process has been halted and attempt to
provide, whether there could be a possible counter-measure to reinstate the

determination process.

1.2: Theoretical Framework and Research Method

The economic dimension is important to acknowledge however it is not the sole
determinant even though it predominates. To this extent, political, cultural, social and
historical aspects, all contribute to the structure of the refugee system. This is the
main reason why this thesis doesn’t fall into trap of asserting an economic
determinist position. Since it is important to acknowledge historical developments of
relations and rights, which have been structured through particular modes of
production, it continues to prevail in the subsequent capital accumulation processes.

The immigration process of Turkish guest workers to Germany can illustrate this
4



point since the first flows of the immigration movements started in the context of a
Keynesian system, through the principle of family reunification which started in the
Keynesian period, and migration flows continued throughout the neoliberal period.?
In this respect, social rights recognized in a particular period, remain as a source of
legitimate immigration ground for future economic systems. In order to understand
the nature of policy implementation through refugee systems in neoliberal era, it is
crucial to understand what is specific about neoliberalism that influenced migration

flows and what refugee system has inherited from the previous economic systems.

Through the consolidation process of the neoliberalism has been simultaneously
accompanied with the destruction of the old economic system that has been known as
Keynesian economic policies. Through Schumpert’s analysis of capitalism
simultaneous destruction and construction of new economic principals have been
known in the literature with the “creative destruction” term. David Harvey used
‘creative destruction’ theorization to analyse the neoliberal transformation through
the world by emphasizing transformation of policy areas unique to neoliberalism
(Harvey: 2006). Main areas of the ‘creative destruction’ in neoliberal policy areas
were analysed through the changes in the parameters of neoliberal economic
principals known as; privatization, financialization, manipulation and management of
crises and state redistribution. These main parameters showed the transformation of
the role embedded to states in the economic and political field which has been

drastically different from the Keynesian period.

In this new economic order the main role of the state has been shifted through
financialization process which liberated capital to become transnational and no
longer bounded to national borders. In return this process forced states to attract
capital through privatization and state redistribution policies which led states to
exercise their financial and political capacity for capital sided policies instead of
investing on the labour sided policies. Transformation in the role of the state has not

been limited to domestic scale but also included transformation of state role through

2 In this thesis the term ‘Neoliberal period’ or ‘Neoliberal era’ has been used to specify the
time interval specifically after the 1980s regarding to dissolution of the Keynesian economic
practices and the consolidation of neoliberal economic practices through the world with the
eventual end of the cold war period.
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the international order. Even though capital was no longer bound to national borders
it was not also independent from the country of origin or supported by the country of
origin. In this respect, role of the states in the international economic order has been

redefined in accordance with the new capital accumulation process.

The new international division of labour among states has been transformed in the
new economic regime which led to transformation of the international migration
system. Transnationalism of the capital had influenced the role of the states, in which
led developing countries to be production centres in order to attract capital to the
country. In this respect the new international migration system transformed and was
enforced to become more regional which led to even further deterioration of the
working conditions of migrants (Akalin: 2012). The classical perspectives to analyse
international migration adhered increased transnational mobility from east-west to
neoliberalism by claiming that liberal mobility has been one of the main features
defining the neoliberal period. This theorization has been developed under narrowly
constructed concepts of transnationalism, globalization claiming individualism has
been the crucial component of neoliberalism while nation state and their borders
have been diminished. On contrary to this claim, thesis suggests that in respect to
human mobility through the neoliberal political regime, access to Europe has been in
more restrictive nature in comparison to human mobility in Keynesian period which
has been attributed to be stagnant. Through examining the transformation of the
refugee system in neoliberal period, this thesis will prove that human mobility in the

neoliberal period has been restricted.

In the neoliberal framework set out, ‘externalization’ emerged as a key concept that
has been previously used in refugee studies to investigate the current refugee system.
Through the investigation of the EU refugee regime, this thesis takes the concept of
‘externalization’ as a group of policies specific to particular mode of production
which is neoliberalism. Externalization as a word has a vague definition that can be
interpreted as externalization within the territory of the countries. The
‘externalization’ concept in this thesis set to be understood as a total of the design
and application of policies mainly by EU countries (dominantly the traditional
immigration countries), which aim to or result in movement of the asylum
6



application to third countries (Morgades: 2010; 5). This thesis argues that within the
final stage of the harmonization process of the refugee policies through the EU
accession process, Turkey became both the subject and the object of externalization
policies aimed for refugees to be placed in third countries or contained within the
Turkish territory in order to prevent access to EU. Through the examples of Syrian
and Afghan Refugee crisis it has been observed that Turkey has been on both sides of
the externalization process. In the Syrian Case Turkey has been object of the
externalization process since Syrian refugees have been actively contained in Turkey.
Through Afghan refugee case it will be seen that Turkey has been the subject of the
externalization process in which through the Afghan Refugee Crisis, Turkey played
an active role in externalizing the Afghan refugees in Turkey. In this respect,
‘externalization’ framework has been established through the international order and
implemented through national legislations. Policies regarding externalization have
been investigated in relation to four dimensions of the refugee issue; implementation
of reform in regards to asylum status, access to country, outcome of the

determination process and conditions of refugees within the country.

Through the neoliberal period, migration flows have been forced to transform into
irregular migration and was perceived and declared to be a burden for host countries.
Change of attitude towards migration enhances the nation states stricter control
mechanisms in order to detain migration flows. In the irregular migration flows, the
distinction between ‘economic migrants’ and ‘refugee’ became even more important
than the previous periods. To this extent control mechanisms over the refugees
started to emerge and became more challenging as to determine their intent for
coming to host country. Externalization of the responsibility became intrinsic to the
key principals of ‘safe third country’ and ‘first country of asylum’ which created the
legal dimension for the restrictive control mechanisms. This thesis will use these key
principals to show how the externalization of the refugees are legalized through the

international system.

It was argued that "refugee status” became something that had to be won in the

"global™ world. (Zetter: 2007). It was no longer the responsibility of the state but the

burden of the individual to earn refugee status. Beyond policy reforms regarding the
7



refugee field on a legal base, the social framework was also overhauled with
restrictive measures put in place. Through the restrictive measures introduced, areas
such as access to legal work, education and health systems emerged to be challenges
that asylum seekers had to face. In addition to long and suspicious determination
processes, the increased categories and statuses that refugees had to go through,
created an ambiguous determination process. Intensive control over the asylum
seekers, raises the question of what "refugee status" stands for. In order to understand
refugee status and the control mechanisms around the refugee process, it is first
crucial to analyse the term ‘refugee’ and ‘statuses’ which emerged around the

refugee notion.

Turkey’s geopolitical position and historical relations with the EU has been another
motivation for carrying out a thesis in the refugee field. It has been argued that
Turkey’s special position in the refugee studies stems from its geographical position
and also from the fact that Turkey has been one of the four countries along with
Congo, Madagascar and Monaco, that still holds its reservation from the Geneva
Convention on the ‘geographical limitation’. As a result of holding such reservations
on the recognition of refugees, non-European refugees became ineligible for gaining
refugee status in Turkey. To this extent the refugees from the non-EU countries
became temporary in the nature of their status. Furthermore contemporary refugee
flows have been mainly generated within non-EU countries which made
geographical limitation to be perceived as the biggest challenge within the Turkish
refugee system. As the recognized non-EU refugees didn’t have domestic legal
ground for their residency, it was claimed that Turkey was tolerating those refugees
during their stay. In the refugee studies focusing on Turkey and NGO reports
geographical limitation Turkey upholds has been considered to be the biggest
challenge in the Turkish refugee system. This thesis claims that geographical
limitation, although an obstacle within the refugee issue in Turkey, is not the biggest
obstacle, as international legal framework ensures the stay of refugees within Turkey
through the non-refoulement principle. On the contrary, this thesis will argue that
potential refugees accession to the refugee determination process and the social

rights of refugees have been the main obstacles within the refugee system in Turkey.
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The development of the refugee system in Turkey has been a particularly good
example for analysing the externalization process of refugees. The Turkish case
illuminates the changes within the international migration flows and also illustrates
how policies regarding prevention of refugees have proceeded. Turkey’s position
within the refugee system cannot be taken as an isolated case otherwise this thesis
will fail by conducting ahistorical study. In this regard the Turkish case has to be
considered as a component of the international migration system, and studied in that
context; where Turkey has been one of its integral parts since the 1960s. Turkey’s
position within the international migration system transforms in parallel to changes
in the capital accumulation processes. In this regard, through the Cold War period,
Turkey’s position in the capitalist bloc has been another reason to conduct a study in
Turkey because of its unique economic-politic position to pre-cold war period has
the potential to establish continuities within the international migration system
through different capital accumulation process. In comparison to other frontier
countries of the EU refugee regime, Turkey has not been an ex-Soviet Bloc countries
which integrated to capitalism world order after the consolidation of the

neoliberalism.

Through the import substitution industrialization period, Turkey has been a
component of the international migration system by mainly functioning as a labour
force supplier. Intergovernmental agreements between Germany-Turkey has been
one of the indicators of the Turkish position within the international migration
system of the period. As the capital accumulation processes changed with neoliberal
economic practices, Turkey’s former role in the international migration system was
abandoned. In the neoliberal period, the economic migration became unwanted and
refugee system became crucial for migrants to stay in Europe this resulted with a
swift increase in the refugee numbers. Hence as the economic migration was
unwelcomed in the EU and refugee system was a glitch within the Fortress Europe,
more control mechanisms were introduced to divert the refugee flows out of
developed countries of Europe; mainly out of France, Germany and the U.K. In the
first instance the Eastern European countries, then Turkey, became an important

component to sustain Fortress Europe. In this regard the first notable refugee flows to
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Turkey started in the 1980s and steadily increased in the following periods. Turkey
was forced to adopt a refugee system which was a highly nation sovereignty
prioritized system. Over the periods following 1990 through the EU accession
negotiations and international cooperation, Turkey started to harmonize the refugee
system with the EU. Although it has been thought that in the roots of these
developments humanitarian concerns were the main motivations, in fact the main
purpose was to create a functioning asylum system in Turkey so that refugees
wouldn’t force their way to Europe. In this regard the Turkish refugee history from
1980s shows how policies regarding the externalization of refugees were gradually
developed within the Turkish case.

In the contemporary situation in Turkey with the 2014 New Law on Foreigner and
International Protection, which has been the first national law regulating international
protection, the legal framework on many topics regarding the subject of international
protection has been harmonized with the EU framework and is discussed thoroughly
in the third chapter. During the final stages of preparation and implementation of the
new law, two important refugee flows have emerged from Syria and Afghanistan.
The importance of the Syrian and Afghan refugee cases stems from the fact that they
have been quantitatively the two largest refugee groups in the world and also stems
from the political campaign embedded in these refugee flows. These two refugee
flows illuminate the magnitude of the new cooperation established between UNHCR
and Turkey through the new legal framework. In both cases, the main objective of
the international community is to contain refugees of concern within the
neighbouring countries around the country of origin. This cooperation functions so
as to contain the Syrian refugee population in Turkey and other surrounding
countries. Contrary to Syrian refugees, Afghan refugees in this cooperation were
subjected to externalization out of Turkey to Iran while encouraging Iran to have a
functioning refugee system for refugees to stay. This international cooperation
functions through the externalization of the responsibility which became the essence
of the modern refugee system.

Key concepts of ‘safe third country’ and ‘first country of asylum’ are the legal
components of externalization of the responsibility structure. Through these legal
10



components, the Afghan refugee case will be examined in an attempt to understand if
the externalization process of Afghan refugees in Turkey has a legal basis to be held
upon. For this reason through the principles of ‘safe third country’ and ‘first country
of asylum’, Iran will be examined in an attempt to understand the legal limbo Afghan
refugees are stuck in. This study will use NGOs and UNHCR reports on human right
violations and reports on the situation of Afghan refugees as main sources for the
social structure analysis of Iran. The legal position of Afghan refugees in the Turkish
refugee system has been the distinctive feature of the case, however the social
structure in Turkey has been the main force driving vulnerable Afghan refugees out
of the system. In this respect conditions of the Afghan refugees was an important part
of the analysis to identify if there is an externalization process available. Since
Afghan refugees have been registered to refugee system in Turkey, Afghan refugees
are in a similar social structure to the other national refugee groups except for the
Syrian refugees. Hence this thesis used Afghan Refugee Coordination report on the
problems of the Afghan Refugees in Turkey and Zakira H. Frotan®’s interview as the
main basis for identifying the problems of the Afghan refugees and support these
claims through NGO reports, media research and parts of studies focusing on the
problems of refugees in daily life.

% Zakira H. Frotan is the main spokesperson in the protest of Afghan refugees in front of the
UNHCR.
11



CHAPTER 2

INTERNATIONAL FRAMEWORK OF THE MODERN REFUGEE
SYSTEM

2.1: Historical Development of the Refugee System
2.1.1: Geneva Convention and Regional Developments

The 1951 convention is the first convention that creates a fundamental framework in
a step towards the institutionalization of the refugee system. As there are many
important characteristics of the convention, two important features shape the basic
fundamentals of the refugee applications which has been still preserved today. The
first one is that the refugee system has shifted away from the collective application
process to individual application processes. In fact this policy shift was firstly
adopted by the International Refugee Organization (IRO) in 1946, which was
established to deal with the remaining European population. In the pre-WW!II period
as refugee movements weren’t internationally institutionalized nor had a legal
framework, the period refugee movements main characteristic was its nature of being
a collective process as can be seen from the 1864 Caucasian migration to the
Ottoman Empire; whereby the process was handled by the state as it was an internal

issue and attempt to control settlements of their refugee populations.

The second feature that shapes the fundamental characteristic of the refugee
applications for the future is the description of the term “refugee” which is described
on the basis of human rights concerns as stated in the first article of the Geneva

Convention;

As a result of events occurring before 1 January 1951 and owing to
well- founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political
opinion, is out- side the country of his nationality and is unable or,
owing to such fear, is unwilling to avail himself of the protection of

12



that country; or who, not having a nationality and being outside the
country of his former habitual residence as a result of such events,
is unable or, owing to such fear, is unwilling to return to
it.(UNHCR: 1951)

The description above identifies the refugee on the basis of human right concerns,
however in the current refugee system discussions, this narrow definition of the term
refugee is argued upon on the basis of what is excluded from the description.
Furthermore there are concerns raised around the subject of whether the refugee
description is used as part of the hegemonic process. Refugee system can be seen as
part of the conceptual apparatus that functions to consolidate the capitalist hegemony
as it shapes around the political ideals of individual liberty and freedom (although
they are narrowly constructed). As fundamental concepts such as “liberty” and
“freedom” appeals naturally to people, in the case where these ideals are threatened,
there is legitimate ground for intervention and for these people to save themselves
(Harvey:2006; 126). In this manner, refugee system itself becomes a sacrosanct and
international validity device to the point in which it could be used as a hegemonic

weapon as did the U.S in the cold war period.

Another notion to point out in the debate around the refugee definition is the word
choice of “persecution” which has been put deliberately by the international will to
limit refugee flows. Although the word ‘persecution’ is open to interpretation, it falls
within the rights of the state to grant or decline asylum based upon this vague
description of the refugee. Therefore with the most fundamental understanding of
“persecution” as a keyword, it allows a distinction between people who are victims
of repressive political and economic regimes and those individuals who have been
targeted by their government or political group and for whom state is unable to
protect (Zolberg, Suhrke, Aguayo: 1989; 25). Regardless of the future interpretations
and developments in different regions of the refugee definition, the convention was
“Eurocentric”; at the time of its implementation, due to its designation as to fit in the
range of the prospective beneficiaries who fell within the acceptable categories. In
the following years, the scope of the international refugee system was developed at

various rates in different regions however the liberal essence remained the same.
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The period of the 1960s was important as the locus of the refugee issue changed its
position to “Third World”. This led to de facto extension of those categories with
international protection and was parallel to the formal changes in the refugee
definition. One of the main characteristics of this period was the post-colonial
insurgencies emerging through Africa and Asia producing more than 1 million
refugees. One of the important features of these insurgencies was that refugees of the
region remained in their area and didn’t make their way to Europe (Zolberg, Surhke
and Aguayo: 1989). These regional emergencies needed to be addressed as the
period’s refugee system didn’t include these people. In this scope, UNHCR was
extended in 1961 to include vulnerable populations under the “good offices”

doctrine.

However this extension in practice wasn’t enough to address the problems of the
refugee system. The problem lay in the Geneva Convention’s main purpose which
was to solve the refugee problem that emerged after WWII, therefore it was
structurally unable to become universally applicable to the rest of the world’s refugee
issues. The source of the inadequacy lies in the description of the term refugee which
defines refugee within a limited timescale and geographical reach. In section B of
Article 1, it defines this geographical and time limitation as follows;

(1) for the purposes of this Convention, the words “events occurring
before 1 January 1951 in article 1, section A, shall be understood to
mean either
(a) “Events occurring in Europe before 1 January 19517; or
(b) “events occurring in Europe or elsewhere before 1 January
19517, and each Contracting State shall make a declaration at the
time of signature, ratification or accession, specifying which of these
meanings it applies for the purpose of its obligations under this
Convention.

These issues were addressed with the New York Protocol of 1967; changes were
made in time scale and geographical limitations by lifting these limitations. In the
post-90s this became one of the most highly debated subjects in Turkey’s national
agenda in its relation to EU-Turkey accession negotiations. Turkey declared in the
Geneva Convention participation, to hold reservation in the limitations of time and

geography which enabled Turkey to accept refugees from Europe in the events
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occurring before 1951. Later in the 1967 Protocol, Turkey declared its participation
without lifting the geographical limitation.* Thus with the 1967 protocol, Turkey
lifted time limitation and would only accept refugees from the European countries,
whilst reserving its right from the 1951 Convention not to recognize de jure non-
European refugees.

In the following years since the 1967 protocol, in the face of inadequate refugee
definition, regional developments began to materialize. These regional progressions
emerged specifically in Latin America and Africa. In 1969 the first regional
development occurred in Africa with the “Convention on Refugee Problems in
Africa” negotiated by the Organization of African Unity (OAU), in which the
refugee definition was broadened. In the first article of the convention it restated the
traditional refugee definition of the Geneva Convention. Later on it expanded with
the regional circumstances by involving people within the war-like situations and
civil insurgencies to the official refugee description.” Similarly in 1984, Latin
American governments adopted a similar extension to refugee definition with the
Cartagena Protocol, in which it broadened the refugee definition by adding a
statement that included people threatened by generalized violence or circumstances
seriously disturbed public order.® Both of these refugee definitions had a common
development regarding extending the ground of the refugee situation to include
“events seriously disturbing order” and “foreign intervention” could be understood as

a collective claim of the Latin American and African countries to international

* The instrument of accession stipulates that the Government of Turkey maintains the
provisions of the declaration made under section B of article 1 of the Convention relating to
the Status of Refugees, done at Geneva on 28 July 1951, according to which it applies the
Convention only to persons who have become refugees as a result of events occurring in
Europe

> “2. The term "refugee" shall also apply to every person who, owing to external aggression,
occupation, foreign domination or events seriously disturbing public order in either part or
the whole of his country or origin or nationality, is compelled to leave his place of habitual
residence in order to seek refuge in another place outside his country of origin or
nationality.”

® “Refugees persons who have fled their country because their lives, safety or freedom have
been threatened by generalized violence, foreign aggression, internal conflicts, massive
violation of human rights or other circumstances which have seriously disturbed public
order.”
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community. (Zolberg, Surhke and Aguayo 1989). Hence, regional definitions of “the
refugee” start to emerge: It could be seen that regions whereas developing countries
concentrated upon it could be seen that the refugee definition has been expanded, and
the tendency in Western Europe has been in the opposite direction. (Sztuki: 1999;
68) Thus, as in the 1960s although Europe was stagnant in regards to refugee
definition, to refugeelike’ processes started in Europe. On the other hand Goodwin-
Gill’s observation concerning the UNHCR’s expanded role on the broadened
definition of the refugee in the developing regions were self-serving. Through these
definitions, acknowledgment of the refugees, without imposing “persecution” on
anyone cloud the responsibilities of the OAU’s members in generating the flows.
(Zolberg, Surhke and Aguayo: 1989; 29). It could be argued that with the regional
development of the refugee definition, refugee became a localized terminology rather

than a universal one.

This period’s importance concerning the international refugee system can be
summarized with acknowledging the change of the locus of the refugee problem
from Europe to developing countries. In addition to that, fundamental ground was
laid which became the major challenge of the refugee regime today. The various
regional definitions of the “refugee” definition created an ambivalent scope of
international protection which led to de facto extension of the variety of persons
suffering ‘relevant harm’ (Lavanex: 1999; 18). This challenge became more visible
in later years as developing countries started to produce massive amounts of refugees
who searched for political asylum in developed countries. In this sense there are no
international homogeneous definition of “the refugee” and practices, regardless of
Turkey’s position in the Geneva Convention and New York Protocol. The regional
developments of the refugee term could be seen more as a historical indicators of

early differences between Europe and the developing regions.

2.1.2: Indicators of Change in Refugee System

In the following years it will be seen that European countries start to implement

’ Refugeelike is a concept that has been used in the refugee studies to describe the cases
where the traditional refugee definition is not applicable for the individual but has been
considered as refugee as in the cases of civil insurgencies, wars.
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policies that create “refugee” as a status difficult to obtain. The term ‘refugee’ is seen
to be forced into a region specific concept and contained it in the regions where it’s
generating. This process will be clearer in the post-Cold War period with the
harmonization efforts of the European Union as well as the emergence of Fortress
Europe®. In the beginning of the 1970s there were still refugee-sided policies which
contained UNHCR's mandate to extend further to include people in refugeelike
situations if no other agency were available to provide relief (Zolberg, Surhke and
Aguayo: 1989; 29). However with the 1973 OPEC oil crisis and the economic crisis
that followed, it was observed that the migration policies started to transform as well
as the refugee policies with more administratively controlled structures in which
prioritization of national interest over the humanitarian concerns become more

evident.

The 1970s have been one of the turning points in the political economic order of the
capitalist world which signifies abandoning import subsidized economic practices to
neoliberal economic practices. Since import subsidized economic practices depended
on the domestic labor force contrary to neoliberal economic practices in which
production had become transnational. In this framework one of the first priorities of
this new economic regime was to regulate immigration policies which in turn led to
the abolishment and devaluation of the foreign labor force within the developed
countries. As Lavanex argues this created two main challenges to refugee regime in
the period, firstly generous migration policies created an environment where people
escaped from persecution or other human right violations which didn’t require
themselves to apply for political asylum in the host country as they could remain in
the country in other ways. Similar infrastructure will be seen in the case analysis in
early periods of Afghan refugees in Iran. Secondly, people who didn’t fulfil the
Geneva Convention criteria were accepted under the immigration law, however with
the new restrictions and enforcement of immigrants to return, created a risk of
refoulement of the refugees. In the face of this, governments started to find
alternative ways for their stay or had to find a new way to return them to their

® In the modern period after the emergence of the European Union most common usage of
the term “Fortress Europe” has been the pejorative description of immigration policies in
reference to its restrictive policy implementations.
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country of origin without breaking the non-refoulement principle (Lavenex: 1999;
18). Even though refugees were not under formal protection it didn’t create a crisis in

the early days since informal protection had been loosely applicable.

Another factor in this period was that asylum searches started to become
international rather than focused upon the region from which they originated from.
This created a fundamental base from which restrictions started to emerge. In this
context where foreign labor force was no more regarded as a crucial part of the labor
force, asylum started to become a burden on the host country. Thus new concepts
such as ‘b-refugees’ and ‘de-facto’ refugees and such-like were used to differentiate
those from the genuine refugee that falls within the criteria of the Geneva convention
(Sztuki: 1999, 69). As categories of the refugee status expanded, the legal framework
to secure refugee rights have been narrowed down in scope. Hence the formal
protection became more broadened however it also decreased the social protection
level of the refugees. This framework was crucial in regards to Europe’s
fundamentalist approach to refugee system which laid the ground for restrictive and

complex bureaucratic procedures to follow.

There were still liberal attitudes in the refugee system with regards refugee
application processes. In this period bureaucratic infrastructure started to become
established in the developed countries. As Zolberg’s book discusses, during the
1970s, there were still a quota basis acceptance from the selected refugee groups.
However this process was deteriorated by the spontaneous influx of refugee
applications and started to question the asserted internal sovereign right of the host
countries. Hence from 1977, one of the main debated subjects of today’s refugee
regime emerged which was the questioning of a possible abuse of the refugee system
(Lavanex: 1999, 19-20). Following the debates in the period, administrative

procedures were introduced to relieve burden on the domestic asylum procedures.

In the face of possible abuse of the refugee system, limitations on space became
more solidified. Refugees inside the boundaries, were exposed to an application
process where the refugee definition became more blurry. In order to create a

distinction between refugees and economic migrants, formal screening procedures
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started to emerge (Szutki: 1999; 70). This was an indicator that the perspective on the
refugee status determination was changing from an individually based, to a state
based understanding. This application also reversed the burden of determination
process onto the refugees. In this context asylum seeker as a distinct notion from
refugee emerged in the 1977 EXCOM.? “Asylum seeker” as a status is given to
those people who are seeking asylum in the host country. In this new framework
according to the outcome of the screening procedures on the asylum seeker resulted
in a positive manner, he/she is recognized as a refugee. Whereas in the handbook of
the UNHCR it defines Refugee as follows;

“A person is a refugee within the meaning of the 1951 Convention as
soon as he fulfils the criteria contained in the definition. This would
necessarily occur prior to the time at which his refugee status is
formally determined. Recognition of his refugee status does not
therefore make him a refugee but declares him to be one. He does not
become a refugee because of recognition, but is recognized because he
is a refugee.”
On contrary to the new definition, it suggests that a person is a refugee at the moment
he/she fulfils the criteria as defined in the 1951 Convention, hence in its essence it is
a declaratory procedure. However with the introduction of the notion ‘“asylum
seeker”, one cannot be a refugee as long as one is recognized by the state. As de jure

refugee had grounds in international law and was recognized to have certain rights,

the capacity of the state to manoeuvre them was affected.

By that reversed relationship, the grant of asylum was not defined as a right of the
refugee but as a commitment of the receiving state (Lavanex: 1999; 12). Hence, the
refugee status determination created a limbo in the period where the refugee is not
recognized as a de jure refugee but as an asylum seeker without the same rights of
the refugee. In addition to that this process was not limited to a particular time period

so it became ambivalent as to how long the “asylum seeker” as a status would last

® (b) Concerned, however, that according to the report of the High Commissioner cases
continue to occur in which asylum-seekers have encountered serious difficulties in finding a
country willing to grant them even temporary refuge and that refusal of permanent or
temporary asylum has led in a number of cases to serious consequences for the persons
concerned;
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for. Emergence of the ‘asylum seeker’ status as a distinct category from the refugee
status created an ambivalent ground for the rights recognized to the asylum seekers.
Even though the rights of the asylum seekers changed across countries there has yet

to be an international legal basis for guarantying them access to social rights.

One of the consequences of the limbo period in the determination of refugee
application has the potential to drive asylum seekers could to leave the country either
in the form of economic obstacles or by physical force. In this respect the
introduction of the asylum seeker procedure is crucial in order to analyse the
contemporary refugee system in Turkey, since the asylum procedures are the central
elements of the system. It could be argued that asylum policies were started to
reorient refugee sided policies to state sided policies in the 1970s. Thus while it is
clear there were negative indicators for the subsequent periods, throughout the 1970s

there were still relatively liberal policies functioning in favour of refugees.

2.2: Emergence of Neoliberal Refugee System
2.2.1: 1980s Transition from Asylum Interest to State Interest

Since the 1980s, two important developments in international order have had a major
impact on the international refugee system. The first important development was the
development of neoliberal hegemony throughout most of the world especially on the
immigrant receiving countries. The consolidation of the neoliberal hegemony had a
twofold impact on the refugee system. The first one, as discussed above; immigration
policies and refugee system, has been closely related to the dominant capital
accumulation process of the international political order. The changes in the
economic system with the new neo-liberal economic principles created changes in
the migration policies. Policies promoting the new economic system, in this instance
neoliberal political economy, led to abandoning of pro-migration policies that
concluded with administrative reforms in the refugee system as well. On the other
hand, through the consolidation of the neoliberal practices, in some of the developing
countries, military coup d’états and civil insurgencies emerged. As in the example of

the Turkish military coup in 1980, it has been claimed that it was a first step towards
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creating a suitable environment for neoliberalism to be established: Establishing
neoliberal policies started with repression of the population by imprisoning working

movements in the country, which created refugee flows to Europe.

The second development which reinforced the transformation was the end of the cold
war period in 1991 with the collapse of the Soviet Union. The effect of the collapse
on the refugee system can be summarized under two central points. The first was to
do with the importance of the refugees in the cold war era; the ideological power that
was embedded in the refugee status was used as an ideological weapon against the
communist bloc. Thus with the end of the cold war, refugees were stripped down
both from their symbolic and economic powers in general. On the economic side,
UNHCR’s global budget to fund refugee systems in developing areas was reduced
drastically. The second important by-product of the post-cold war period was the
emergence of new nation states which were embedded with internal conflicts. Due to
the geographical position of the insurgencies, this led refugee flows from Eastern to
Western Europe. As a result of these two developments, it could be argued that the
center of the refugee flows destination became Europe. Considering that the decrease
of the UN budget on developing countries led refugees in the developing world to
move north into industrialized countries which was reinforced with the refugee
influxes from Eastern Europe, this shifted the center of gravity of international
refugee to ‘north’ (Zetter: 2007, 182). Therefore it could be argued that incoming
refugee flows became a threat to national interest of the Western European countries.

In this period, Eastern Europe became one of the highest refugee generating regions
of the World. Due to the nature of these civil insurgencies within the European
borders region, this led to refugee flows towards Western Europe. As it can be seen
from Table-1 below, two developments of the era created a huge influx of refugees
into Western Europe. In addition to refugees from Asian and African regions,
refugees from within European borders, amounted to a serious population of
refugees. As a consequence of these two important developments, the refugee system
in Western Europe became more challenging and restrictive in nature. The
emergence of the EU regime and restriction measures are closely related and affect
the position of Turkey in the international refugee system.
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Table-1. Origin of asylum applications by regions in EU, 1980-99 (thousands)

1980-1999 1990-1999

1 Africa 226.9 Africa 744.6
2 Asia 742.3  Asia 1349.3
3 Europe 432.4 Europe 1647.3
4 Latin America and Caribbean 40.9  Latin America and Caribbean 50.9

5 Other/unknown 109.8  Other/Unknown 118.1

Source: UNHCR (2001), Tables V.5 and V.14

In response to these developments, Western Countries developed a similar action
plan by carrying out restrictive reforms through limiting access to their territory for
asylum seekers and economic migrants (Lavenex: 1999; 20-21). Two important
features in these new action plans are as follows; first was the national immigration
policies in which restrictive measures were introduced to keep the country less
desirable and to force immigrants to turn back. The second was to do with the
international cooperation in the face of the asylum flows which later emerged into

EU refugee regime.

By the end of the 1980s increased xenophobia in Western Countries lead to an
increase in instating more restrictive policies starting with visa requirements, which
entailed a list of countries from where visas were required. The list of countries
which required visas were then expanded gradually. In the initial implementation of
the visa requirements for the first set of countries, there were also refugee generating
countries included in the list. (Sztuki: 1999; 72) This policy was reinforced by the
imposition of fines to transportation companies that admitted people without the
correct documents required. In this sense the first line of defense of Western
Countries was to start from the refugee generating countries and policing
immigration through the airline crew members. The refugees inside the boundaries of
Western European Countries without the correct documents regardless of their
intentions of being either immigrant or asylum seeker, could be detained (in prison
also) while their application was processed. (Egan and Storey: 1992; 54) In this sense
the separation between the asylum seeker and the refugee became more important as

to determine state behaviour.
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Immigrants who were caught entering illegally to the European Countries faced
severe punishments. As the accession to territory was hardened, the immigrants and
asylum seekers that managed to get into the country faced severe cutbacks to their
stays in the country. In 1989 the migrant and refugee manifesto which was supported
by many NGO’s, addressed this issue by stating that the common conditions of
asylum seekers and their social rights, had been reduced in significant areas such as;
right to work, to settle, access to education, medical and social services and
prevention of family reunion principal (Egan and Storey: 1992; 54). Another issue
addressed in the manifestation was the harder access to the Europe. The
‘fundamentalist’ approach to the refugee definition influenced the evaluation of
refugee application which became more rigid in the late 1980s compared to the early
years of 1980s. This was illustrated with the fall of the recognition rates of the
refugees: In the early 1980s, 50 percent of the refugee were assessed as “genuine”
refugees. This rate fell to 20 percent recognition in the late 1980s (Loeschner: 1989,
621). This was an indicator of a more insecure position of the de facto refugees since

they were faced with possible deportation because of the low recognition rates.

The second important response of the Western European countries was the
harmonization of asylum policies and regulations in the continent of Europe. The
first attempt was in harmonizing the refugee determination procedures by creating a
common procedure within the national interpretations of the refugee definition which
can be observed through the 1976 Parliamentary Assembly.’® In 1977, the
international refugee issue created a common concern through the European states
which led to a consensus on the need of obtaining a certain degree of harmonization
of the legal framework (Hailbronner: 1989, 27). Hence, “Ad Hoc Committee of
Experts on the Legal Aspects of Refugees” (CAHAR) was established which was
formed by the governmental experts. The main responsibility of this group was to

formulate legal instruments for discussion and adaptation by the Council of

19 parliamentary Assembly Recommendation 787 (1976) [1] on harmonisation of eligibility
practice under the 1951 Geneva Convention on the Status of Refugees and the 1967 Protocol
6) b. the creation for a limited period of an ad hoc committee of experts to examine the most
appropriate means for the realization of the objective mentioned in a and for further work on
the legal questions relating to international refugees.
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Ministries. These harmonization attempts were designed to improve the conditions of
asylum seekers and refugees. These attempts also aimed to include ‘refugees in orbit’
to the system. However this policies were introduced also to prevent readmission of
asylum claims by the same asylum seeker to different countries which has been
defined as asylum shopping. In 1981, The Committee of Ministers, adopted
minimum standards for refugee status determination process, which included
developments as following; permission of the applicant to remain in the territory of
the state while his demand was examined; referral of the decision to a central
authority; objective and impartial judgment; and clear instructions to immigration
officers regarding non-refoulement (Lavenex: 1999; 31-32). In the assembly of 1985,
there were attempts made in favour of the asylum receiving countries by introducing
policy principles such ‘first country of asylum’ which are used to determine the
responsibility of a specific member state to examine the claim. It was claimed that
this policy would ensure an examination process for an asylum seekers, thus leading
to reduction in ‘refugee in orbits’. The roots of externalization of the refugee
responsibility has been in the Europe which has been expanded to worldwide policy

in contemporary refugee system.

The main motivation behind ‘first country of asylum’ was to relieve ‘the asylum
seekers burden’ from the traditional migration countries by sharing the ‘burden’ with
rest of the Europe. However ‘first country of asylum’ rule faced challenges from the
transit countries due to fear that this responsibility would change the locus of the
asylum burden onto them (Loescher: 1996; 628). Additionally during that time
period Italy and Turkey still held their geographical limitations which was an
obstacle in the implementation of the rule. Hence as the policies were in the favour
of the tradition asylum countries, there were no incentives offered for the rest of the
countries to adopt these measures. In the neoliberal political economic regime where
the asylum seekers became a burden for the countries hosting them, international
cooperation over the issue became a more challenging subject in which the resolution
depend upon other factors. In this respect international cooperation among the
asylum issue, became more effective under the framework established with Schengen

Convention and Single European Act in which asylum was not an issue of its own
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but as part of the EU framework.

2.2.2: Emergence of EU Refugee Regime and Externalization of the Refugee

Issue

The intergovernmental agreements were less motivated by the refugee flows, as
many countries were looking into their own situation which opened a distinction
between the transit and asylum countries. Therefore, the emergence of the
international framework of the EU refugee regime was made possible by the
fundamental ground laid with the Schengen Convention and Single European Act of
1986 which came into force in 1992. This was reinforced with the 1990 Schengen
Convention which was based on the 1985 agreement between the six member states.
The crucial part of the agreements was the prospect of free movement in internal
borders of Europe by abolition of the domestic border controls. In this context,
particularly refugee receiving countries expressed their fears on the relative laxity of
the Southern member states on their security of external border control (Lavenex:
1999; 32). This wasn’t seen only as an immigration issue but also addressed mainly
as a security concern because external borders were claimed to be vulnerable to
international crime, drug trafficking and terrorism. Hence, as a counter-measure on
the abolition of internal border controls, immigration and asylum seeking became a
common problem of the EU. In this respect, stricter measures have been taken on
entry provisions and the intensification of the border controls. To this extent, scope
of the TREVI group has been expanded from the fight against Euro terrorism to
cover of immigration threat. (Lavenex: 1999; 36) In exchange of the free movement
within the European borders, it became more challenging for non-EU immigrants

and asylum seekers crossing the border.

One of the main debated subjects within the EU on the asylum and refugee regime
was the subject of ‘asylum shopping” which was addressed in the Dublin Convention
(1990). The concern arises from the fact that an asylum seeker can make its
application in different countries because of the unclear jurisdiction on the matter.
Thus in the 1990 Dublin Conference, it was determined that asylum claim would be
dealt with by one state, specifically the state of first entry (Hatton: 2004). An

exception to single country responsibility was made if a close family member of the
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asylum seeker, had been granted with refugee status in another state (Lavenex:
1999). Although the Dublin convention was not officially recognized by all the states
until it came into force in 1997, in practice its provisions applied before that time. It
was claimed that the main purpose of the convention was to limit uncontrolled
movement of asylum seekers and to limit their access to other member state’s
territories and asylum procedures (Marinho and Heinonen: 1998). In this sense the
Dublin Convention main concern in the asylum procedure was again related to the
border controls of Europe. In addition to that, the asylum procedures of the countries
were not harmonized in respect to social services benefitted from as well as the
determination process that an asylum seekers had to go through in which created an

unjust treatment in between the asylum seekers in different countries.

Asylum policies that were addressed in the Dublin Convention and the Schengen
Agreements mainly set the demarcation lines of the refugee issue. In the
harmonization of asylum procedures in Europe there have been several developments
which occurred with the Maastricht Treaty. One of the most important sets of
regulations, produced in order to harmonize the asylum procedures throughout
Europe, was a result of the London Resolution. Three important principles have been
regulated (although not binding) which shaped not only the European refugee regime
but also the international refugee regime as well. The London resolutions shaped
asylum procedures through the introduction of concepts such as; manifestly
unfounded claim, safe countries of origin and the safe third country. The common
characteristic of all of these concepts is the aim of externalizing the asylum seeking

procedures to the border countries and to beyond of Europe.

The manifestly unfounded refugee application procedure was developed in order to
fight against bogus asylum applications. In this respect, the policy may operate under
circumstances where ‘there is clearly no substance to the applicant's claim to fear
persecution in his own country’ or in cases where ‘the claim is based on deliberate
deception or is an abuse of asylum procedures’. (Council of the European Union:
1992) The first basis of this concept depends upon the notion of ‘no clear substance’
which is defined on three levels; as if the applications base doesn’t fall into the
Geneva convention’s definition of the refugee; the claims have their basis from the
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economic reasons; or if the applicant’s story doesn’t indicate any fear of persecution
or if the story doesn’t have any circumstantial or personal details. Also in his story
telling if the story is inconsistent or fundamentally improbable, this concept will
apply. This introduction brought the bureaucratic level of the process much more
open to the subjective interpretation of the interviewer. An interviewer in this
ontological stance being in direct opposition to the asylum applicant. Thus, at this
level of the interview, the interviewer works to question the credibility of the
refugee. It has been argued that during the examination of the refugee there has been
a criminalization process of the applicant and the cross examinations and further
strict controls on the applicant seek to verify his/her story. Furthermore in cases
where applicants could live in other parts of their country of origin do not recognized
as a valid ground for refugee application in the Europe. Therefore the positioning of
the displaced people even though they fall in the universalized refugee statistic is not
regarded as legitimate case for seeking refugee status in Europe. This can be seen as
a further example of how the EU asylum regime works to manipulate refugee flows

by categorizing the refugee statuses.

The second basis of the manifestly unfounded asylum claims functions if there is a
deliberate effort to misguide the official. This can be on the basis of forged
documents, false representation of the claim, multiple applications in different
countries and flagrantly fail to comply substantive obligation implied by the national
rules regarding the asylum procedure. The application that fall into this category
have to reach initial decision very quickly and it doesn’t require a full investigation.
In this sense, the manifestly unfounded claim concept was determined to seek out
bogus applicants and detain them as quickly as possible. As such, the burden of the
asylum procedures falls onto the applicant, who has to prove persecution as well as
obey the national rules of the country regarding asylum procedure. This new
restrictive nature of the asylum application process upon asylum seekers can be seen

as a means of controlling the social unrest.

The second principle is the safe countries of origin concept in which provision is

made for accelerated procedure in those countries regarded as “safe”. Through the

London resolution a set of criteria was agreed by which a country could be decreed
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as ‘safe’ and accordingly should not generate any refugees (Lavenex: 1999). Each
member state determines the countries it regards as safe and informs the other
member states. However during the assessment of the ‘safe’ countries the drawing up
of a common list was abandoned because of the fear of diplomatic tensions between
countries it was decided to be determined via individual country assessment.
However a general guideline has been established using the notion of ‘safe’ which

depends upon several criteria;

- numbers of refugees and recognition rates over the last few years;

- observance of human rights (adherence to appropriate international
instruments and, above all, how the country meets those obligations
in practice);

- democratic institutions (elections, political pluralism, freedom of
expression, legal avenues of protection and redress);

- Stability (assessment of the prospect for dramatic change).
(EU: 1992)

In the light of these indicators a country can be ‘objectively’ assessed as a ‘safe’
country and upon assessment the procedure of the applicant would be accelerated as
in the manifestly unfound asylum application. In this sense the burden of proof falls
onto the asylum seeker who has to rebut the assumption that he/she is not under
direct threat of persecution (Lavenex: 1999). In addition, it is the only ground for
applying an accelerated procedure to an asylum claim which does not depend on an
individual but rather a general factor in the case. However this still does not invade
the Geneva conventions ‘individual assessment principle’ even though it is a

superficial accelerated procedure to avoid potential human right violation.

The principle of “safe third country” has been the most important development
regarding the Afghan refugees’ situation in Turkey. This final version of the
‘protection elsewhere’ has its roots in the Dublin Convention in which the basic
principle is the same. However the problem with the Dublin Convention’s principle
was that it did not allocate a responsibility to the host country where the
responsibility of the applicant had been returned to. Since there were no mechanisms
to protect the refugee, this may have led to refoulement of the refugee to the country
of origin. These criticisms have been met in the London meeting of Ad Hoc Group
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on Immigration in November/December 1992, there has been a common consensus
on the resolution on ‘safe third countries’ in which the principal has a several
differences than first country of asylum. The safe third country principle refers to
claims in cases where applicants have passed through or spent time in, where the
asylum seekers could have been expected to seek protection in. If there is such a

99 ¢¢

“safe third country” “the application for refugee status may not be examined and the
asylum applicant may be sent to that country” (Collinson: 1996). In principal ‘safe
third country’ address to refugees who in the previous country of arrival have an
informal form of protection even though the potential refugee has not lodged for an
official refugee application to the country. This informal form of protection entails
very minimal standards in which addressed with the non-refoulement principals
criteria. However with regards protection of the non-refoulement concept, the

following condition must be met in the safe third country;

- their life or freedom must not be threatened;

- they must not be exposed to torture or inhuman or degrading
treatment

- they must already have been granted protection in the country in
question or there must be clear evidence of admissibility

- They must afforded effective protection against refoulement.

One of the basic problems of the London Resolutions was in the establishment of the
resolution on a unilateral basis of the traditional host countries. During negotiations
of the resolution there wasn’t any participation from transit countries that potential

asylum seekers could have been sent back to.

The new principal brought the question of responsibility to be naturalized in the
sense that there wasn’t an international legal framework that guaranteed the
readmission of these asylum seekers to the third country in question (Lavenex:
1999). Although the °‘safe third country’ principle wasn’t a legally binding
agreement, it carried the political weight of Western European countries and an
assumption that its provision would be incorporated into national legislation of the
Western European Countries (Collinson: 1996). As such neighbouring countries even
without a legal framework in place, the provisions were functioning in practice. An

example of this can be seen in the Germany-Poland relationship regarding asylum
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seekers, in which the asylum seekers that were coming from Poland were turned
back. Even though Poland wasn’t a member EU state at the time, it was still de facto
part of the Dublin Convention and London Resolutions (Phuong: 2003). This
illustrates how a third country of asylum puts the burden of ‘asylum’ onto the transit
country. The relationship between Germany and Poland strengthened through the
readmission and bilateral agreements which offered financial incentives to the third
safe country. Hence once again illustrates that how political responsibilities of the
countries were transferred through the economic means and showing how political

and economic aspect of the immigration policies are interrelated with each other.

Another dimension of the resolution has been on its ability to go outside of the
European Union, by establishing a relationship procedure of ‘safe third country’ and
the Dublin Convention, integrates it into emerging cooperation among the member
states. (Lavenex: 1999). Thus even if a member state is considered under the Geneva
Convention, it retains the right to send the applicant to the safe third country. So as it
was seen in the Poland-Germany example, the externalization of the asylum seeker
outside the EU became legitimized under the burden sharing norm of the Geneva

Convention.
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In conclusion, it has been discussed what measures have been taken in order to

discourage asylum claims by individual countries via nation policies or
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harmonization of the refugee system across countries. As has been shown there are
many ways to prevent the asylum claim, Figure 1 of Hatton has been quite useful as
it illustrates, how applications were restricted on four levels. Figure 1 shows the how
quickly the asylum system in Europe became such a deadlock, which has been
discussed in detail in the above section. Hatton designed this table by measuring four
criteria as following, restrict access to the country’s borders by potential asylum
seekers (Access); reforms to the procedures under which applications are processed
(Procedure); those measures relating to the outcome of claims (Outcome); and
changes in the treatment of asylum seekers during processing (Conditions). Figure 1
shows an averages across 14 EU countries, as variables that take a value of O before
and 1 after the introduction of a restrictive measure (Hatton: 2004). Hatton’s figure
shows the swift implementation and increase in policies affecting all aspects of the
asylum application can be seen from early 1980s to late 1990s and has been argued

directly influencing access, outcomes and conditions of asylum seekers.

2.3: Concluding Remarks

In the beginning of the international framework chapter, there has been an analysis
on the roots of the modern refugee system focusing on refugee system’s relation to
capitalism. In this analysis, a discussion on the fundamental basis of the ‘refugee’
term definition has been crucial to understand the historical position of the refugee
system. Through investigating the development of the term within different regions
and conservative approach of Europe to these developments opened a discussion of
the refugee term which was an attempt to remove ‘refugee’ from its ahistorical
dogmatic position. This has been an attempt to place the refugee system on the
historical framework by exploring relation of the refugee term to international
economic and political conjuncture. In this respect, the chapter tried to show that
refugee term could be transformed or established in accordance with the capital
accumulation process. On the other hand this part also established the refugee term
as a resistance ground by showing there has been a conflict over the issue of who

could be considered as refugees.

The historical development of the refugee system has been transformed in

accordance to the changes in the international economic order. Through the
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international consolidation of the neoliberal economic principals and the end of cold
war period changed the economic and political conjuncture that refugee system was
based upon. The new economic regime shaped modern refugee system to adopt the
needs of the international order. In this regard the first indicator of the transformation
in the refugee system was the alteration of the refugee status with the addition of the
asylum seeker status as a temporary refugee status period. Through the addition of
the asylum seeker status, being a refugee was no longer based upon the declaration of
the individual which changed the relation between the host country and the applicant.
In this respect it allocated the responsibility of protection from the state to refugee
applicant. Since neoliberalism claims that wellbeing of the humans was through the
individual liberty from the state action, it emphasizes the responsibilization of the
individual. In the contemporary refugee system the traces of the neoliberal hegemony
could be seen with the addition of the asylum seeker status. In the neoliberal refugee
system, gaining protection was the responsibility of the individual to prove their

refugeeness to the state.

The second part of this chapter analysed the refugee system to display the uniqueness
of the refugee system structure within the neoliberal period. Externalization has been
set out as the central concept in the analysis of the transformation of the refugee
system in the neoliberal period. In this regard parameters of the ‘externalization’
process has been identified on four main policy areas as following; access to
territory, legal components of externalization, sustainability of the refugee status and
the determination process. These four policy areas establish the pillars of the

neoliberal refugee system which aimed to externalize the refugee responsibility.

In the chronological development of the externalization process, preliminary policy
implementations were on the subject regarding the restrictions of accessibility to the
territory. It was observed that restrictions on the international migration had impact
on access of the refugee to the country. The execution of the visa policies and the
usage of the carrier transportations as defence mechanism to protect illegal access to
the country has been established as first line of defence. Furthermore, in the
emergence of the European Union, establishing a control mechanism upon the flows
of population within the domestic borders of the union and the inflows from the
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external borders constituted an integral principle. These policy implementation
supported the claim made in the introduction that the mobility in the neoliberal era

has been in more restrictive nature in comparison to the Keynesian period.

Identification of the legal components were crucial in order to display the systematic
nature of the externalization process. The legal components of the externalization
process has been an arena in which the implemented policies and principals were
focusing uniquely to regulate the international refugee arena. The legal instruments
of the process have been established through safe third country, first country of
asylum and safe countries of origin principals which has been explained through the
second part. These three principals functions to allocate the responsibility of the
refugee through different categories which derived with a view to protect the system
in the traditional immigration countries especially Germany, England and France.
The main discourse used through the implementation of the policies was ‘sharing the
burden’ which reduced to a shallow understanding of the discourse as to offloading
potential refugee population to stay in the local neighbours of the origin country.
Hence the institutional and systemic nature of the externalization process provides a
concrete evidence of the fact that there has been a deliberate externalization process

aiming to allocate the responsibility of the refugees.

As a result of these new developments, it can be claimed that asylum regime has
been determined through the political economic regime of the neoliberalism in which
the introduction of the asylum seeking prolonged as to refugees in the process didn’t
have any rights on the international basis and has the probability of deportation. On
the other hand, the refugee as a status became devalued through repositioning the
burden of the refugee problem from the traditionally immigration countries to the
Middle East and transitional countries. In an attempt by the EU to externalize the
refugee system to regions where refugee flows generated, Turkey became an integral
part of the system. In this sense analysis upon the Turkish refugee system, must
observe in relation to Turkey’s attempt to access in EU refugee system. Henceforth
in the next chapter the parameters of externalization process established in the
neoliberal era will be analysed through the development of the refugee system in
Turkey. As sustainability of the refugee status depends upon the domestic
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infrastructure of the host country, this part of the externalization process will be

examined separately in the Turkish framework.
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CHAPTER 3

LEGAL STRUCTURE OF TURKEY: EXTERNALIZATON OF THE
REFUGEE ISSUE

3.1: Procedural Reforms and Accession Difficulties

The concept of “the refugee” had not been regarded as a particular subject in which
had been emanated from socio-economic and political conjuncture of a particular
period. In this respect even though refugee has not been discussed and regulated as a
different subject it has been discussed within the general foreigner policies in the
Turkish framework. In the above sections it has been discussed under which
conditions “refugee” as a distinct category has been constructed within the Geneva
Convention. What refugee conceptualization under the Geneva Convention did in the
context of European countries, similar process can be observed in the Turkey’s early
attempts of conceptualization of the citizenship the term refugee. Refugee concept
can be traced down as a subcategory within this whole policy but has not been

addressed as within the traditional understanding of ‘refugee’.

Refugee as a concept has been adverted within the framework of general policies
towards citizenship which has been heavily influenced by the nation building
process. Through the Turkish nation building process, the definition of refugee was
defined on the basis of the Turkish descent or culture as it was stated in the Law on
Settlement of 1934. According to Article 3 of the aforementioned Law, people and
culture that is related to Turkish heritance has to be determined by an executive
committee. In this sense there has been an ambiguity on who is to be counted as
refugee or not. The definition of the refugee was limited only to those who were in
Turkish soil for the purpose of temporary protection. In the case that refugees wanted

to settle in the Turkey they would be treated as the immigrants of Turkish
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nationalities. On the other hand they don’t receive accommodation benefits if they
weren’t willing to settle in the first two year in Turkey. In this sense, this law
functioned as the part of the Turkish nation state building process via attracting
people from Turkish descent or culture and not on the universal concern of the
human rights. Hence it can be deduced that refugee has not been a distinct category

within the Turkish legal framework but has been mentioned within the legislation.

3.1.1: Early Refugee Experience of Turkey: Absence of National Refugee
Regulation

Before the Geneva Convention, Turkish state accepted refugees in national territory
was based either on culture or descent. Later with the 1951 Geneva Convention
refugee definition was extended to people who came from Europe due to threat of
persecution because of the events that had occurred before 1951. Later in the New
York protocol 1967, the time limitation on refugee status determination was
diminished while geographical limitations were still part of the refugee status. As
Okyayuz argued, until the 1980s the “division of labor” between the UNHCR and
Turkey didn’t cause any troubles (Okyayuz & Angliss: 2014). Before the 1980s
Turkey was functioning as a generator of immigrant labour force, and compacted to
international migration system via intergovernmental agreements on the guest worker
arrangements. As it was discussed in the previous chapter, with the beginning of the
neoliberal economic practices and its effect on immigration structure, Turkey’s role
in the immigration system and by that its position in the refugee system was changed

within the international order.

Turkey, after the 1980s, was seen as one of the important components of the EU
refugee regime mostly because of its geographical position to be a potential buffer
zone in between the Middle East and Europe. Two important refugee flows to
Turkey have emerged during this period. The first of these refugee flows was a
byproduct of the circumstances that emerged with the end of cold war period. In the
Balkan region during this period, new nation states started to emerge and ethnic
nationalist regimes came into ruling positions which generated refugee flows. The

most significant among these flows relating to Turkey, was with the 1989 Bulgarian
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refugee crisis, in which 310,000 Bulgarian nationals of Pomak™ and Turkish origin
had fled to Turkey (Kiris¢i: 2012). In the new regime people of Turkish origin were
under threat of persecution due to government policies restricting speaking the
language Turkish in public and were also forced to take Slavic names (Haberman:
1989). The pre-1980 refugee system of Turkey was applicable for these refugees, as
they came from Europe. Not only through the Geneva Convention but also according
to Turkish law, Bulgarian nationals were recognized as refugees as they were
declared to be descent of Turkish origin or culture. Hence, as a result of the
integration process of the refugees were more accessible in which over 240,000
refugees from Bulgaria were integrated to Turkey during their stay. Despite having a
close relationship with the refugees, Turkey decided to close its borders on August
22 of 1989. Turkish officials declared that it was an effort to force the Bulgarian
government into a diplomatic solution, while other reports claimed that it was an
economic necessity for reasons of high unemployment in the country and insufficient
resources to housing and finding jobs for the incoming refugee flows
(Haberman:1989). After the regime change and the EU accession of Bulgaria, there
was a partial return of the refugees. This was a particularly distinctive case since
Turkey was acting not on the international refugee standards but on the traditional

citizenship structure.

In general state’s inactive position to the convention refugee flows has been
illuminating the period’s characterization. Particularly refugee flows generated from
Iran to Turkey has been indicating the changing role of the Turkey’s position due to
emerging restrictions in access to Europe. Turkey didn’t respond to its changing role
immediately as refugee flows quantitatively were in small numbers which didn’t
threaten the social and political order. Because of the state passive stance in
controlling and policing of the refugee flows, the responsibility of the determination
process was left to the UNHCR. In this regard through the period there were no
conflict over the subject of sovereignty in the handling of refugee flows within the
country. However this should not be misunderstood as Turkey and UNHCR were on

"It has been claimed that Pomak origins were ethnically Slavic originated however
converted to Islam in the Ottoman period which made them suitable for refugee in the
Turkish law due to proximity of their culture.
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the same page on the subject of asylum processes. Since it was not a result of a close
cooperation in between Turkish government and UNHCR concerning the refugee
flows but mainly stems from Turkey’s neglectful position to the refugees population
within the territory. In the following years the contradiction between UNHCR and
the government became evident with state’s involvement in the refugee status

determination.

3.1.2: Security Discourse on Asylum Application: State’s Inclusion in the

Refugee Issue

Until the 1980s the non-EU refugee influx was fairly low. However policies such as
carrier sanctions regulations by the European countries, as it was discussed in the
previous chapter restricted access to Europe, had direct influence on the number of
refugees coming to Turkey as a means of transition route to Western Europe. In this
context during a short time interval between 1981 — 1991 more than 1.5 million
Iranians moved through Turkey while most of them trying to reach U.S by their own
means without applying to UNHCR (Okyayuz & Angliss: 2014). The ones that
stayed and applied for asylum in Turkey, were tolerated in cooperation with
UNHCR. In this framework UNHCR was leading in the procedures of asylum
seekers in Turkey and were responsible to resettle those whose application was
granted, and those who were rejected were considered to be deported by the Turkish
state. However this situation quickly worsened and challenged the cooperation on the
basis that the numbers of refugees were increasing and the ones that were rejected
stayed in Turkey (Kiris¢i: 2012). On top of this situation and as a result of the Gulf
War, large flows of refugees started to come from Iraq (Okyayuz & Angliss: 2014).
Following the huge influx of refugees a security discourse emerged, claiming that
among the asylum seekers coming from the Northern Iraq there were also Kurdish
Workers Party (PKK) members.

In response to these security concerns, the Turkish State established a regulation in
November 1994. This regulation was concerned mainly with the role of the state
through the asylum application process. Even though the basic criteria that was
established in the Geneva Convention was untouched, Turkey’s role in the

application processes was changed. With the introduction of the new regulation
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asylum seekers were now accepted officially and had to apply to Turkish authorities
as well as to the UNHCR (Official Gazette: 1994)*2. Turkey’s introduction of the
1994 regulation was also seen as a step towards to the burden sharing of the new
global immigration system (Okyayuz & Angliss: 2014). However in practice it had a
little impact and what was more important with this regulation was that access to
Turkey’s refugee regime became more challenging and created a potential violation
for the non-refoulement notion. The concern and the criticism of the new regulation
was centered on the imposition of short period time limitation for asylum seekers to
appeal for their cases, applicants who exceeded this time limitation could be facing a
deportation threat. Moreover, in relation to asylum application, criticism were
concentrated upon asylum-seekers who had entered into territories without the
official documents they were required to submit themselves to the police of the
province through which they entered (Okyayuz & Angliss: 2014). This increased
policing had created a difficult environment for asylum seekers to access the refugee
system and furthermore created a danger of refoulement of those people. In this
regard this application could be seen as an attempt to control and police refugees

with the purpose of deportation.

1994 regulation has been one of the crucial pinpoints of the early exclusion practices
and regulations targeting the asylum seekers on the Turkish territory. Government’s
inclusion into the asylum issue was based on the security discourse that aimed to
enforce refugee to return or exit the premises of Turkish territory. As the regulation
created a double headed process that has been conducted by the government and
UNHCR created a much more difficult access into international protection. In the
process of granting protection the basic social needs of the asylum seekers were not
regulated in the premise of the regulation. Hence asylum seekers were enforced to
move Europe or back to their country which was both voluntarily or involuntarily.
The exclusionary policy of Turkey was not systematic or internationally approved as
it force asylum seekers to move Europe which was not the envisioned international
role of Turkey within the international asylum regime. It hasn’t been systemic as it

didn’t proceed on a legitimate ground for projecting a safe movement of asylum

12 No: 94/6169, The Official Gazette No: 22127.
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seekers to certain territories that wouldn’t contradict with the international migration
system. In this regard the Turkish state’s sovereign rights on its territory became a
conflicted zone concerning the rights and process of the asylum seekers. This conflict
advanced in the favor of the asylum seekers which UNHCR became more concerned
with the asylum seekers in Turkey. Although the geographical limitations were the
basis of Turkish authorities in the case of asylum seekers non-refoulement principle
enforce Turkey to take action for protecting the right of asylum seekers’ international

protection.

3.1.3: Non-Refoulement as a Key Concept in Asylum Experience

In Europe even though from the establishment of the Geneva Convention the formal
scope of the refugee definition was not broadened, nevertheless it was de facto
expanded due to the principle of non-refoulement. This principle was established in

Article 33 of the Geneva Convention which states that;

1. No Contracting State shall expel or return (“refouler”) a refugee in
any manner whatsoever to the frontiers of territories where his life or
freedom would be threatened on account of his race, religion,
nationality, membership of a particular social group or political
opinion.

2. The benefit of the present provision may not, however, be claimed

by a refugee whom there are reasonable grounds for regarding as a

danger to the security of the country in which he is, or who, having

been convicted by a final judgment of a particularly serious crime,

constitutes a danger to the community of that country. (Geneva

Convention: 1951)
Therefore, the norm of non-refoulement was the central limit posed by human rights
considerations against states’ sovereign right to decide on the entry and stay of
persons in need of protection (Lavenex:1999). As such Turkey’s security concern on
this issue, force state to act in a more restrictive manner by displaying the Kurdish
Worker Party as a security threat whereby asylum seekers constituted a potential
danger to the community. However this was a generalized policy in which it affected
many other refugees and exposed applicants to state abuse and violations.

Additionally, there have been cases in which people who needed protection were sent
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back to places where war like situations persisted.

Over the years following the Geneva Convention, the non-refoulement principle
became a part of customary international law in which regardless of their position to
the Geneva Convention, the principle of non-refoulement was universally binding to
all states (Goodwill-Gill 1995). Therefore it could be argued that one of the most
important concerns in the international regime is not limited to Turkish State
recognition of non-European refugees. The norm of ‘non-refoulement’ and the ‘right
of asylum’ became the central principals since there are more people in refugee-like
situation than officially recognized people. Hence the principle of non-refoulement
became more crucial. As Lavenex argued the refugee system emphasizes that non-
refoulement was not the right of the asylum seeker but the obligation of the state not
to return those demanding for protection? Therefore in practice, Turkey’s position
created a more debatable ground in regards to its regulation despite the fact that it

was seen as an official move toward cooperation in asylum regime.

One of the challenges in respect to the new regulation was that now asylum seekers
had to apply both to the state and UNHCR. This dual application brought more
contradictions in the cooperation of UNHCR and the Turkish state regarding the
sovereignty rights of the government. This contradiction was solidified on a legal
basis with jurisdiction rights over the asylum seeker in the following years. Turkey
has been applying the regulation on a strictly basis in which rejecting the refugees
who didn’t apply to Turkish authorities in the specified time interval (Kemal Kirisgi:
2012). This created a contradiction in the cases Turkish authorities took deportation
rulings of refugees while UNHCR had recognized them as genuine refugees. In this
respect the contradiction between UNHCR and state was on the base of non-

refoulement principal.

In 1997 the Ministry of Interior still conducted the refugee law with full restrictions,
however local administrative courts created a cooperation zone in between the
Ministry of Interior and the UNHCR. In this cooperation UNHCR played an
important role by encouraging asylum seekers to approach and lodge application to

the judicial appeal processes (Kirisgi: 2012). In this regard Jabari v Turkey case
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clearly illustrates the main contradictions within a refugee case as it also changed the
refugee applications in the Turkish system. Jabari is an Iranian women who entered
Turkey illegally in November 1997 and travelled to France using a forged passport.
Shortly after the entry she was detained by the French police on the possession of
forged documents and sent back to Turkey. In the Turkish airport, she was detained
by the police and was transferred to Foreigners Department in of Istanbul Security
Directory. When the applicant realized that she was going to be sent back to Iran, she
wanted to lodge an asylum application however it was rejected on the grounds that
she had to apply in the first 5 days of her arrival. At this point, UNHCR by speaking
to authorities, interviewed with the applicant about her asylum application and she
was recognized as a refugee by the UNHCR. Regardless of the recognition, she was
still facing a deportation threat and applied to Ankara Administrative Court against
the deportation order. On 8 March 1998 the applicant petition was dismissed on the

ground that she wasn’t facing an irreparable harm in the case of her return.

Following the decision on 16 April 1998 at the appeal judgment the court ruled that
she would not face because of the fact that she had been granted a residence permit
pending the outcome of her application under the European Convention on Human
Right (ECtHR) (Council of Europe: 2000). Jabari V Turkey case highlighted several
important feature about the international and Turkish refugee regime. One of which
is how easily an asylum seeker can be interpreted as an illegal immigrant and sent
back to Turkey from another European country even without readmission agreements
in place. A further feature highlighted was the ambiguity of the Turkish judicial
process; there were two judicial judgments in which one supported the interior
ministry’s decision and the other one depended upon human rights concerns.
Therefore the judicial process can be interpreted as long and ambiguous in character.
The Jabari case was important as it displayed how the procedure of the 5 day
limitation was inadequate for lodging an application for asylum. This case led to an
extension to 10 days limitation for asylum seeker to apply for asylum (Official
Gazette: 1999). This was also reinforced by ECtHR ruling on the Jabari v Turkey
Case when they concluded that if the deportation took place it would be a violation

of the Article 3. Therefore the recognition of the applicant by UNHCR creates an
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international validity that surpass state sovereignty on the base of international

human rights framework and the principle of non-refoulement.

Asylum seekers’ right to stay within a country’s territory has been more concerned
with the obligation of the state to follow international law rather than toleration of
state to asylum seekers. Turkey’s instable exclusionist policy regulation concerning
the asylum seekers based upon its sovereign right, in which as the geographical
limitation suggest Turkey’s refusal of the “refugee” out of the continent Europe. As
geographical limitation became applicable in practice with the 1994 regulation,
UNHCR and international community has responded this limitation on the basis of
human rights and non-refoulement principal. Today many civil society organizations
and NGO’s had been addressing the geographical limitation as one of the biggest
challenge in the asylum issue. However with the non-refoulement principal which
has expanded over the years reinforced by ECtHR rulings against Turkey created a
basis for the rights of the asylum seekers to stay in the country, thus diminishing the
restriction on the geographical basis. In this regard the externalization of the asylum
issue in Turkish case has to be analysed through its harmonization to EU asylum
regime as Turkey’s sole efforts on the sovereignty grounds to externalize the issue on
its own has been contradicted by UNHCR which resulted in the favour of the asylum

seekers.

3.1.4: Europeanization of the Asylum System in Turkey

In the following years, there have been indirect reforms that included seminars
purposing to create easier access to the asylum system for refugees. These seminars
were organized by the UNHCR, aiming at officials who involved with the asylum-
seekers directly. (Kemal Kirisci: 2012) Since gendarmes and foreigner departments
of the police were the two important components of the refugee system, the early
seminars were arranged for them to create awareness to differentiate between the
illegal immigrants and the asylum seeker. The legal arm of Turkey which consist of
prosecutors and the judges were the other crucial component of the system as police
and gendarme brought illegal entries first to the local courts. These seminars were
effective to enable Turkey to reach international standards by focusing awareness on

what are the Turkey’s obligations under the international law. As part of this close
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cooperation, UNHCR once again became the de facto refugee status determination
executer of the refugee application. Even though the 1994 Asylum Regulation
designate Ministry of Interior (MOI) to be the body responsible for status
determination, MOI officials came to rely increasingly on the judgment of the
UNHCR (Kirisgi: 2012). The development in the practice resolved UNHCR’s and

Turkey’s judicial conflict over the application process to some extent.

De facto increase of cooperation among officials was also reinforced due to the
transformation of the legal framework into a more cooperative structure. EU
accession negotiations have influenced Turkey’s security perspective on the asylum
applications and shifted its stand point towards a position that emphasized
harmonization with the EU refugee system and human rights concerns. The turning
point of this relationship was the December 1999 Helsinki European Council
decision in which Turkey was approved as a candidate country. In the following
years following the acceptance of Turkey identified with candidate country status,
EU developed their relationship with an “Accession Partnership” strategy with
Turkey. In response Turkey accepted the new strategy, through constituting the
National Program for the Adoption Acquis (NPAA). The first item on the list of
NPAA was the adaptation of ‘visa requirements’ that were laid out in the Schengen
agreement. Even though this wasn’t directly connected to the asylum system it did
have indirect effect on the accession of refugees. To this extent Turkey needed to
adjust its visa policies in line with the Schengen visa regime and to adopt the

Schengen negative list.

The harmonization efforts of the EU started with the securitization of borders to be
aligned in accordance with EU border policies. In this respect, Turkey’s initial
purpose was to end visa-free travel by the end of 2004 and seize the practice of
issuing sticker visas at airports and border crossings by the end of 2005 (Kiris¢i:
2005). The harmonization of the visa requirement and border controls were also
considered as symbolical move to distance Turkey from the Pan-Arab regimes in the
Middle East (Tolay:2012). Into this extent invoking the free-visa applications
between these countries was seen as a part of the harmonization process to validate
Turkey as a European country. However the initial process of implementation of visa
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requirements to countries were stopped and eventually the process was reversed.
Fulfilling the requirements of the process of the Schengen regime, had economic
challenges to the Turkish economy and the fact that Turkey was on the negative
country list, created a suspicion of the implementation process (Kiris¢i: 2007). As in
the previous examples of candidate countries, it was advised by the European
Community that the implementation of the Schengen directives didn’t have to be
immediate but could be gradually implemented. This advice contributed to a shift
created a change in Turkey’s stand point regarding the visa regulations policy to the
point of stagnation in policy development in this area. Furthermore from 2009
process of visa-free access agreements were implemented with different parts of the
world including countries from Middle East (Tolay: 2012). However this did not
mean that the Turkey-EU relations was challenged, on the contrary the

harmonization process was still active in other areas within EU accession progress.

The introduction of Schengen visa requirements had potential impact on the asylum
system in Turkey. As in the case of the post-1980 period, Iran had been one of the
biggest refugee generating countries for the Turkish refugee system. Iranian
refugees’ access to Turkey was relatively easier because of a bilateral agreement
between the Iran and Turkey on visa-free travel agreement implemented in October
1964. This regulation didn’t change even after the Iran revolution which produced
huge flows of refugees to Turkey. However with the potential introduction of the
visa requirements, numbers of applications by the Iranian population in Turkey could
increase. This number would have consisted mainly those who have benefited from
informal protection in Turkey during their periodic visits before returning back to

Iran.

Another important development regarding the Schengen requirements was the border
strengthening measures. In addition to the visa requirements border control and
stricter policing measures were also needed in order to fight illegal immigration. One
of the most important control mechanisms was to establish a border control
mechanism in the fight against illegal immigration to Europe. Preventative measures
were taken in the Aegean and Mediterranean Seas to prevent departure of boats and
vessels from Turkish ports. The numbers of vessels and boats carrying illegal
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migrants and reaching to EU was 19 in the year 2000. This was decreased to 9 in
2001, 2 in 2002, and finally in 2003 there were no sea carriers reaching any of the
EU countries. (Cicekli: 2006) Even though there were stricter border controls as EU
requested to protect Fortress Europe, simultaneously criticisms were raised over the
concerns that asylum seekers were victims of these implemented protection
measures. In 2000 and 2001, the increased detentions of illegal immigrants by the
law enforcements, correlated with the increase of the criticism of Turkey for
violating the rights of asylum seekers and refugees (Tolay: 2012). In this regard, EU
officials wanted border guards to be replaced with professional non-military border
guards. As discussed by Kirisci, this part of the harmonization process is the least
developed one, as Turkey didn’t show any improvement on the non-militarist border
control structure. This has been mainly defended from a security perspective by
Turkey via highlighting the threat of potential terror activities occurring on the
eastern border.

Another by-product of the EU accession process, was the development in the fight
against illegal immigration with the establishment of readmission deals with other
countries. In this regard Turkey has signed readmission agreements with following
countries; Bosnia-Herzegovina (2012), Kyrgyzstan (2003), Moldavia (2012), Nigeria
(2011), Pakistan (2010), Romania (2004), Russian Federation (2011), Syria (2001),
Ukraine (2005), Yemen (2011) Greece (2001) (MFA: 2014). Out of these
readmission agreements two of them have been more important. These are the
agreements between Greece and Syria which both have different dimensions to their
importance. Bi-national readmission agreements regulate the sending back of
migrants to their countries of origin or to the countries of their last place of stay
(Okyayuz & Angliss: 2014). Among these countries Syria has been the most illegal
migrant generating origin country. In this regard during the period between 2002 to
2006 Turkey has accepted 55 persons from Syria while Syria accepted 1,317 persons
from Turkey (Kirisci: 2007). However between Greece and Turkey’s readmission
deal, people of concern mainly from third country nationals became in more
vulnerable positions. Because of the conflict over the borders controls between

Turkey-Greece created tension between the two countries since they shared the
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burden of immigrants. In the implementation of the readmission protocol both parties
accused each other of stalling the process. On the other side, Turkish officials
regularly complained about the fact that Greek officials were forcing small vessels
back to Turkey before they entered into Greek territories (Kiris¢i: 2007). As a
conclusion of both parties reluctance to solve the immigration issue, immigrants

suffered tragic causalities in between these territories.

One readmission deals, that hasn’t yet been established which could potentially
produce too many challenges for Turkey, is a readmission agreement between Iran
and Turkey. In the absence of such an agreement, asylum seekers who had their case
rejected by the authorities cannot be pursued easily, and they usually remained in the
country illegally (Akcapar: 2006). The absence of a readmission agreement between
Iran and Turkey not only presents challenges in dealing with Iranian nationals but

third country nationals such as the Afghan refugees coming from Iran also.

In 2005 there were procedural developments that occurred on the asylum field
following the 25 March 2005 Accession Partnership Document and National
Program of Action for the Adoption of the EU Acquis. In the NAP that was prepared

emphasized the non-refoulement principal with the following statement;

The application of the principle of Non-Refoulement should be
disseminated applied with the same level of sensitivity within the
framework of 1951 Geneva Convention, European Convention on
Human Rights and other international standards (NAP: 2005)

The importance of non-refoulement and how it has been the central feature of the
asylum regime has already been discussed. In the 2006 Implementation Directive,
this notion has been expanded regarding situations that created a contradiction in
between the international and domestic law. In cases where there has been
contradiction between regarding national and international law, it was declared that
international law decisions will prevail (Kaya: 2007). This implementation
highlighted the importance and superiority of international law over domestic law

over the subject of non-refoulement.

In respect to asylum procedures, important developments emerged through the 2006

Directive Implementation. This directive introduced progressive changes for the first
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time with the right of asylum seekers to enter Turkish Territory without an identity
card. Furthermore it established the process of identity determination process for
asylum seekers (Kiris¢i: 2012). In this regard, it created a more broadened approach
to border flexibility for asylum seekers. Another improvement was the changes in
time limitation for asylum seekers to enter the refugee system. This implementation
initially was improved with the ECtHR ruling on the Jabari case, which was
extended to “10 day limitation” of applying to the government for asylum. This exact
time limitation was expanded with “within the shortest reasonable time” statement.
Furthermore, the 2006 Implementation Directory also stipulated that in cases where
an applicant “failed to apply within a reasonable time period” and “cannot provide
any reasonable excuse,” asylum authorities were required to accept their applications
“without prejudice.” (Helsinki: 2007). Resulting an easier access for irregular
migrants to apply for asylum. This was also introduced to increase control and
policing over potential asylum seekers before their departure to Europe. In addition
to that the increase access to the refugee system has its influence over refugees who
were aware that they were de jure refugee. Procedural difficulties and the suspicion
over Turkish authorities potentially declining application lodges on the grounds of
diplomatic relations with the country of origin, provided an atmosphere of insecurity
which led refugees to seek asylum in Europe via illegal means (Ozgiir and Ozer:
2010). In conclusion of these implementations potentially reduces the number of
asylum seekers accessing the EU illegally and by that it could be argued that the EU
has developed more effective measures for externalizing asylum application out of

their borders to be contained in Turkey.

Another important development in the procedural applications was the introduction
of accelerated procedure. This application had a twofold application function, the
first was the notion that every person has a right to claim for asylum whereas before,
there have been cases that individuals had been denied this opportunity thus creating
a problem in the international area. The second function of the procedure, was to lift
some of the burden that had been implemented on the refugee system. In this regard
Avrticle 6 of the 1994 regulation was amended in the 2006 Directive Implementation

to establish accelerated procedure.
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This revised provision has been stated as “An alien whose claim has not been
accepted may appeal to the relevant Provincial Directorate within 15 days. The
appeal date may be shortened by the MOI, when necessary, in order to accelerate the
decision making procedure.” (Kaya: 2007). The accelerated procedures have been
applicable under the following conditions as described in the Article 13. If the
applicant first decision resulted with a negative result, the applicant still has a chance
of appealing to the relevant Provincial Directorate within 15 days. This appeal date
may be shortened on the initiative of the MOI, and will be regarded as urgent cases.
In this respect the short time period granted to the appellant to prepare for their case
wasn’t considered discriminatory as the decision had to be given in a specific short
time interval. (Kaya: 2007). If this procedure resulted with a negative decision for the
applicant, the ministry would reconsider the case on the grounds of non-refoulement
and decided whether the applicant needed subsidiary protection and a residence
permit. In this regard by accelerating the procedures, it gave the applicant a chance to
prove that he is in fact a genuine refugee. As the refugee is the one that has to prove
its case the burden of the procedure falls onto the applicant rather than the
interviewer. On the other hand it also relieves the international burden on the Turkish
state with state’s implementing all the necessary procedures on paper. This process
could only function in the case that detention centres and the applicants were fully
aware of the charges targeted against them. In the following section of this part will
highlight how the conditions within the detention centres and the procedures within
these facilities would deepen the unjust treatment of the process entails.

5. After being required to leave Turkish territory due to the loss of conditions for legal

residence such as the expiration of work permit, completion of education, expiration of
residence permit, completion of education, expiration of residence permit, expiration of the
visa exemption period
- After a deportation order has been issued due to conviction of a crime,
- After being apprehended due to illegal residence in Turkey
- Who had previously been deported due to involvement in illegal migration or other
crime or prohibited from entry
- Who was apprehended in the course of illegal departure from Turkey
- While serving a sentence due to conviction of a crime committed in Turkey or
having been released thereafter,
- Who had previously applied for asylum
- For whom the Governorship considers not to grant residence permit upon the pre-
screening interview (Tokuzlu: 2007)
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As it was seen in this section the first harmonization process in dealing with the EU
accession was in regards to prevention of the asylum seekers access to EU countries.
Through this harmonization it was aimed to ensure a determination process good or
bad within the Turkish territory but during this period the central feature was to stop
asylum seekers to access Europe through illegal means. In this respect the first list of
actions have been in regards to border protection and in the following part how this
externalization process developed within the legal framework of the refugee
determination process. Another aspect that this part emphasizes has been the
development within the refugee system. A functioning refugee system would
decrease illegal attempts of potential asylum seekers to enter European borders.
There have been attempts to establish such a structure started in this period with

ensuring a determination process for people of concern.

3.1.5: 2014 New Law on Foreigner and International Protection

In the 2000s there have been reforms introduced in order to obtain a more
humanitarian asylum regime however the security concerns over illegal immigration
resulted with human right violation in many cases. One of the most important
problem in the asylum procedures was the arbitrary detention of immigrants, some of
which have been detained whilst already recognized as refugees. As Jabari vs Turkey
case played an important role in the determination of the time limitation in future
policies, Abdolkhani and Karimnia v Turkey has been one of the decisive cases in
policy making of the asylum regime in Turkey. In the case of Abdolkhani and
Karimnia, are two recognized refugees in Irag who have been forced to leave Iraq
due to war and came Turkey to seek asylum. Turkish authorities detained two
refugees in guesthouses for one year (Council of Europe: 2009). Guesthouses are
detention centres that were prepared in order to detain illegal immigrants and asylum
seekers before their deportation. These detention centres across the country had been
criticized for having very poor facilities and conditions such as restricted access to
food, poor accommodation, lack of access to health care and sunlight and outdoor
recreation (Levitan, Kaytaz and Durukan: 2009). Furthermore, many of the potential

asylum applicants had difficulties applying for asylum and had been clueless on the
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reason of their detention in the first place. ECtHR ruling on the Abdolkhani and
Karimnia v Turkey case was ruled that Turkey was in violation of Article 5 of the
Universal Declaration of Human Rights by stating that “Government contested the
submission that the applicants were deprived of their liberty within the meaning of
Article 5 of the Convention. The Court reiterates that, in proclaiming the right to
liberty, Article 5.1 contemplates that physical liberty of the person and its aim is to
ensure that no one should be dispossessed of this liberty in an arbitrary fashion...”
(Council of Europe: 2009). As a compensation for the basic human rights violations
to the applicants, the Turkish state was ruled to compensate the complainants with a

substantial sum.

The Abdolkhani and Karimnia v Turkey ruling was a land mark as it was followed
by twelve additional cases which concluded in favour of the applicants and
accompanied with compensation to be paid to complainants (Kiris¢i: 2012). The
impact of these cases on domestic affairs had visible effects. Following the rulings,
investigations have been constructed in order to understand the problems within the
asylum system which resulted in major personnel change within the Department of
Foreigner in Police Department. Furthermore, a new task office the Migration Unit,
had been tasked with preparing a draft law on asylum system. However these
developments were not enough to resolve ECtHR rulings, and in order to deal with
these issues Turkey did not have any choice but to reform its asylum policies.
(Kirisgi: 2012). In this background new draft legislation was prepared by the end of
2008 and opened to participation from civil society and international organizations.
One of the unique features of the new legislation was that it was open to discussion
and entails a transparent process of its establishment. Therefore it could be said that
the new law was a product of a joint process which was embedded with

heterogeneous language on common goal.

One of the main concerns during this process was the need of a holistic approach to

the issue of asylum and migration policies and legislation. In this respect from a legal

perspective ‘terms’ that were used in the legislation need to have a clear definition

which are not subject to doubt in their meaning (Kaya: 2007). The Foreigner and

International Protection Law was amended in 2014 as Law No: 6458 had a general
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framework which aimed to extend protection to asylum seekers and refugees in
addition to that reinforced through an administrative and physical infrastructure
(Kirisgi: 2012, Okyayuz & Angliss: 2014). As it was discussed before, there have
been works on asylum systems however these were on specific subjects which
consist of secondary legislations which amended to regulate the policy field. In these,
the 1994 Asylum Regulation which introduced the concept of ‘asylum seeker’ in the
Turkish context and the 2006 circular of the Foreigners Department of the Turkish
National Police which aimed to harmonize practice with the EU acquis have been
notable developments (A¢ikgdz and Ariner: 2014). In this sense, 2014 legislation has
been the first national law regulating international protection. In this respect what has
been de facto functioning in the asylum practices has been recognized and
institutionalized with this legislation. There have been promising humanitarian
developments in the legal framework which in the general consideration of the law
there has been a transfer of concentration in responsibilities from national police to
civil authority who are thought to be migration specialists (Okyayuz & Angliss:
2014). This was the biggest indicator that the asylum system was transforming into a

more civilian system.

One of the particular issues that has been addressed with the new legislation is the
void between Turkey’s recognition of refugees who are limited to a geographical
position and asylum seekers. In this purpose, condition refugee has been defined as
following;

ARTICLE 62 —(1) A person who as a result of events occurring
outside European countries and owing to well-founded fear of being
persecuted for reasons of race, religion, nationality, membership of a
particular social group or political opinion, is outside the country of
his nationality and is unable or, owing to such fear, is unwilling to
avail himself or herself of the protection of that country; or who, not
having a nationality and being outside the country of former habitual
residence as a result of such events, is unable or, owing to such fear, is
unwilling to return to it, shall be granted conditional refugee status
upon completion of the refugee status determination process.
Conditional refugees shall be allowed to reside in Turkey temporarily
until they are resettled to a third country.
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Conditional refugee explanation was necessary for institutionalization process with
determining social and political rights embedded to the status. Conditional refugees
are the people who had already been recognized by UNHCR, and “tolerated” to stay
in the country by the state. However this toleration has been reinforced by the non-
refoulement principle which disable a country’s sovereign right to send these
unrecognized people to their country. In this respect this definition acknowledges the
rights of the refugee and is secured within a legal framework once again through

domestic legislation.

Another issue that created a challenge in the international courts besides the
‘conditional refugee’ term was the ‘refugeelike situations’. Returning people in a
‘refugeelike situation’ was prevented in international law, under the notion of non-

refoulement. To this extent the subsidiary protection has been defined as:

ARTICLE 63 — (1) A foreigner or a stateless person, who neither
could be qualified as a refugee nor as a conditional refugee, shall
nevertheless be granted subsidiary protection upon the status
determination because if returned to the country of origin or country
of [former] habitual residence would:
a) Be sentenced to death or face the execution of the death penalty;
b) Face torture or inhuman or degrading treatment or punishment;
c) face serious threat to himself or herself by reason of indiscriminate
violence in situations of international or nationwide armed conflict;
and therefore is unable or for the reason of such threat is unwilling, to
avail himself or herself of the protection of his country of origin or
country of [former] habitual residence.

In this regard recognition of a refugee is not the only criteria for seeking protection

but also this legislation was expanded to include ‘refugeelike’ situations. As a result
of recognizing the ‘refugeelike’ situations, people of concern were included in a legal
framework in which secure their political rights and also their social rights in Turkey.
This has been one of the most important developments as people within ‘refugeelike’
situations are higher in number than those in refugee situations. As Turkey
broadened the legal framework to include refugeelike people, it also prevented a

possible seek for international protection in Europe.
In addition to status determinations, there were serious changes on the legal
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framework of policing controls. In these changes ECtHR rulings against Turkey had
strong influences on the subject of determination of detention procedures. One of
which was the establishment of criteria in order to prevent arbitrary detentions of
people who had applied for international protection. These criteria were classified
under four headings in Article 68 on the second paragraph as follows;

a) For the purpose of determination of the identity or nationality in
case there is serious doubt as to the accuracy of the information
provided;

b) For the purpose of being withheld from entering into the Turkey in
breach of terms [and conditions] of entry at the border gates;

c) when it would not be possible to identify the elements of the
grounds for their application unless subjected to administrative
detention;

d) when [the person] poses a serious public order or public security
threat.

Another aspect of the article was to regulate long detention periods in Turkey which
before had resulted with condemnation to compensations on several cases. As it was
discussed before in the Abdolkhani and Karimnia v Turkey case, they were detained
for one year in which it was said that this was a violation of human rights. In the new
legislation there were limitations on the length of the detention periods, on the fifth
paragraph of Article 65 it states that;

(5) The period of administrative detention for applicants shall not
exceed thirty days. The actions related to applicants subject to
administrative detention shall be finalised as soon as possible.
Administrative detention shall immediately be ended when its
conditions no longer apply

Thus the arbitrary detention that created challenges for Turkey in the international
community had been addressed in this legislation. As the time period and criteria are
determined in the legal framework, legal access for these people was also reassured.
From a legal point of view the rights of the refugees were protected with clear

directives through the case of detentions.

The inclusion of new international protection statuses and controlling the policing

procedures have been signs of institutionalizing the asylum regime which are
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positive developments and rooted in humanitarian concerns. However another aspect
of the legislation was aimed at the externalization of the asylum seeker issue from
Turkey to a regional context. These developments are not just executed in Turkey but
it’s the new international context of the refugee regime. In this regard the
developments of these policies can be seen as a harmonization process of Turkey into

EU asylum regime.

Exclusion of the asylum seekers to other regions was made possible by following the
international legal framework. There have been three particular articles in the
legislation that function to restrict the incoming refugee flows. “First country
asylum” in this framework emerged as a notion in the domestic legislation in Article

73;

In cases where it is established that applicant has arrived from a

country in which he or she has previously been recognised as a

refugee and can still avail himself or herself of that protection or, has

arrived from a country where the possibility to enjoy sufficient and

effective protection including protection against refoulement, their

applications shall be considered inadmissible and the actions for the

applicant’s removal to the first country of asylum shall be initiated.

However, the applicant shall be allowed to stay in Turkey until the

date when the removal takes place. This situation shall be notified to

the applicant. In case the applicant is not admitted by the first country

of asylum, the actions regarding the application shall be resumed.
In this statement, Article 73 specifically deals with recognized refugee or refugeelike
situations. Its function is to return those who have been granted international
protection by their prior country. In addition to that, Article 73 is also interrelated
with the concept of “safe third country” which was defined in Article 74. Safe third
country notion functions in a more expanded area in which safe third country has
been defined as following “in which he/she (applicant) has lodged an [international
protection] application or in which it would have been possible to lodge an
international protection claim that could have resulted in the granting of appropriate
protection in compliance with the Convention”. As the international dimension was

discussed under the London Resolutions safe third country process is a vaguer

subject that has to be defined more thoroughly. As the “first country asylum” concept
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functions in between the receiving and the last country of asylum, it mainly is an
agreement in between two countries where the applicant in this sense is excluded
from the process as he/she is already granted with international protection. However
in the “safe third country” conceptualization the applicant is involved in the process

as it was stated in paragraph 3 of the Article 74 as follows;

The assessment of whether or not a country is a safe third country for
the applicant shall be made on case by case basis for each applicant,
including the assessment of connections between the person and the
country according to which it would be reasonable to return the
applicant to the third country concerned.
Turkey’s “safe third country” determination process functions on an individual basis
in which for each applicant, the process of whether their country of origin is safe or
not will be determined. As in the London Resolutions the criteria of a country being
evaluated as being a safe country, is determined under four criteria;

a) the lives or freedoms of persons are not under threat on account of
their race, religion, nationality, membership of a particular social
group or, political opinion;

b) implement the principle of non-refoulement with regard to
countries where persons may be subjected to torture, inhuman or
degrading punishment or treatment;

c) provide the opportunity to apply for refugee status, and when the
person is granted refugee status, the possibility to provide appropriate
protection in compliance with the Convention;

d) ensure that there is no risk of being subject to serious harm

The notions of “safe third country” and “first country of asylum” have been
determined in respect to international norms to arrange a safe return of potential
refugees. However there is a crucial difference in between Turkish law and EU
legislative interpretation of these concepts. In the Turkish legislation there is the
inclusion of those people who are defined under “subsidiary protection” as it was
only limited to potential refugees in EU legal framework. In this regard the return
process of the people of concern do not only include refugees but also those who

benefit from the subsidiary protection.

In the establishment process of these concepts, Turkish officials were concerned that
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by accepting these norms, Turkey could became a buffer zone for EU’s unwanted
asylum seekers/refugees (Kiris¢i:2012). These concerns could be reinforced with the
2014 readmission agreement that is signed with the EU. Although this deal will come
into full effect in 4 years time, Turkey has accepted that nationals of ‘third countries’
will be returned to Turkey if they attempt to illegally enter Europe through Turkey.
In this respect with the notions of “country of first asylum” and “safe third country”,
reinforce the claim that EU’s main purpose is to create a Fortress Europe and it was
not motivated with humanitarian concerns. Furthermore these agreements will put a
much higher burden on Turkey if it doesn’t establish readmission deals with the

countries of origin or the third countries that they come through.

Out of these concerns Turkish officials established a general policy that German
officials had previously used for a period to return Turkish immigrants to Turkey. In
the 1980s the German government had an active return policy which envisaged three
basic instruments for this purpose. Among these instruments the most efficient
instrument was the Programme for Financial Return Aids (Programm fiir finanzielle
Riickkehrhilfen) (Mehmet Okyayuz: 2012). In this regard Turkey also implemented a

similar policy in the Article 87 of the legislation;

(1) Material and financial support may be provided to those
applicants and international protection beneficiaries who would wish
to voluntarily return,

(2) The Directorate General may carry out the voluntary
repatriation activities in cooperation with international organisations,
public institutions and agencies, and civil society organisations

Article 87 shows how economic and political is embedded with each other and how
ambiguous the forced and economic migration is in nature. As the refugee status and
international protection is given on a political base, there is an economic base
resolution that has been adopted in order to return these people to their country.
Through this policy there is the acknowledgment that forced migration can transform

into an economic migration.

The last procedure that has been introduced regarding restriction of access to the

refugee system was the expansion of the accelerated assessment. The effects of the
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accelerated procedures were debated under the international framework in manifestly
unfounded claims. Under Article 79 the circumstances of the accelerated assessments

were introduced;

a) has never mentioned elements that would require international
protection when presenting reasons while lodging the application;
b) misled the authorities by presenting untrue or misguiding
information or documents or, by withholding information or
documents that might negatively impact the decision;
c) has destroyed or disposed of identity or travel documents in bad
faith in order to make determination of identity or citizenship difficult;
¢) has been placed under administrative detention pending removal;
d) has applied solely to postpone or prevent the implementation of a
decision that would lead to his/her removal from Turkey;
e) pose a public order or public security threat or, has previously been
removed from Turkey on such grounds;
f) repeats the application after the [initial] application is considered to
have been withdrawn

The purpose behind this procedure was to fight against bogus asylum applications.

However as was discussed in the international framework this procedure transferred
the burden of proof from the state to the asylum applicant. Under these proceedings
the interview has to be conducted within three days and the decision on the
application has to be finalised in the following five days from interview. If the result
of the application is in favour of the applicant, the case will be removed from the
accelerated procedure and returned to normal procedure. In this sense, this procedure
isn’t a determination of refugee status but to assess if the applicant is a potential

refugee or not.

In conclusion the new law has been a serious step towards the institutionalization of
the refugee system in Turkey. Furthermore it has been the most serious development
in the harmonization process of the EU-MS legal framework. While the new law
enhances the protection of refugees on an institutional basis, it also limits the
accession to the system in accordance with the EU refugee framework. Thus as the
depth of international protection awarded to refugees has been expanded, the scope
of those who can benefit from the framework were limited. In this respect the

transnationalism of the refugee system became limited to those who are neighbouring
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the countries. As in the case of Turkey, refugees from Syria, Iraq and Iran in general
benefitted from asylum system while rejected those third nationals coming from
these countries. However this orientation can’t be criticized upon the Turkish legal
system solely but it’s crucial to include EU exclusionist asylum regime and UNCHR

as its instrument in this analysis.

3.2: Accommodation and Social Services

In the previous section, Turkey’s development and the current legal framework
regarding asylum seekers accession to territory and procedural processes has been
discussed. Procedural reforms and access difficulties have been one aspect within the
problem of externalization of the refugee issue. As it was discussed Figure-1*,
measures that were introduced that affect the outcome of the decision have been
another crucial component of the asylum system. These measures are mainly related
to daily practices of asylum seekers. In this sense the length of the procedural
processes is crucial as they highlight the importance of integration and daily practice
of asylum seekers to be crucial in the asylum system. In the Turkish asylum system
today there are three important components of the asylum procedures. The actors of
the process has been, national agency, UNHCR and resettlement agencies. These
agencies has been responsible for the process from the beginning of an asylum

seeker’s entrance to them exiting the country for resettling in a third country.

3.2.1: Length of the Procedure Process

As one of the three pillars of the asylum system, UNHCR’s main responsibility is to
conduct the refugee status determination. In the UNHCR mandated refugee status
determination, the period between the first interview and registration is regarded as
highly important. In this respect the first interview has to be conducted as early as
possible. This time interval has been expressed to be within the first month of the
applicants’ registration. In addition to that, it also extends this period by stating that
in the case that there have been huge influxes of refugees, this interview date could
be extended to a longer period. Nevertheless these interviews have to be conducted
within a 6 months framework (UNHCR: 2010). UNHCR also implemented policies

 Hatton Figure-1
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for more vulnerable cases in which an accelerated refugee status determination could
be conducted according to their situation in the host country. These specific
conditions has been described as to identify those in various level of discomfort or
help.®> UNHCR function and productivity could be seen in the previous section as in
the applicants to whom there was a threat of refoulement. UNHCR active policies
have been influential which led Turkey to make necessary changes in the legal
framework regarding these departments. There are concerns for the applicant in the
host country, is not only particular situations for the asylum seekers, but also socio-
cultural and economic problems within Turkish society this can’t just be organized
under the international protection agenda. Once again this shows that the refugee
problem is not a subject of its own but interrelated with the migration and socio

cultural and economic situations within and across the countries.

National directory and UNHCR’s de facto harmonization on the decisions in the late
1990s has also been previously discussed. One of the legal developments was the
legalization of the de facto harmonization between UNHCR and National Directory’s
application. In this respect it could be argued that the first conducted interview date
can be seen as one of the most important elements of refugee system. Moreover

establishment of the time interval has been stated in the Article 75;

(1) An in person interview shall be conducted with the applicant
within thirty days from the date of registration, with a view to reach an
effective and fair decision. The applicant shall be given the
opportunity to express him or herself in the best possible manner
while confidentiality shall be respected. However, where the presence
of family members is required, the interview may be conducted with
the participation of family members, upon consent of the applicant.

5. Applicants who are manifestly in need of protection intervention, including persons

who may be subject to immediate refoulement, arbitrary arrest or detention in the host
country, or who may have other serious legal or protection needs;
- Victims of torture or trauma (including victims of gender-based violence), who are
suffering from ongoing mental or physical health problems;
- Women who are at risk in the host country;
- Elderly asylum-seekers who are without support in the host country;
- Disabled asylum-seekers who are without necessary support in the host country;
- Asylum-seekers who require urgent medical assistance;
- Certain child Applicants, in particular children who are unaccompanied or otherwise
separated from their parent. (Omid Advocates for human rights: 2010)
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Upon request of the applicant, his/her lawyer may attend the interview
as an observer.

Even though Turkey has adopted a closer procedure by adopting timelines in the
legal framework, still UNHCR’s determination process has been more detailed than
the Turkish legislation as it doesn’t include specific cases where applications can be
accelerated in favour of the refugee. Following interviews, the decisions of cases
have to be well investigated and conducted to result a conclusion in the soonest
possible time. Article 78 has expressed the time period in which the decision on the
application had to be made.

(1) The [assessment of the] application shall be finalised no later than
six months as of the date of its registration by the Directorate General.
Where a decision cannot be reached within this period the applicant
shall be informed.

As a result of this decision process, those who gained conditional refugee status, had
an opportunity to apply for resettlement in a third country. The process of the
resettlement procedures have been operated mainly by the International Catholic
Migration Commission (ICMC) — UNHCR partnership. However there aren’t any
time limitations in which the resettlement application should be concluded by.
Furthermore in this process before the resettlement acceptance, there are other
refugee status’ procedures including medical examination and cultural orientation
processes which prolong the resettlement procedures. In this regard the length of the
refugee determination process is not only limited to the refugee system in Turkey but

can be prolonged even without the challenges of the Turkish asylum system.

In Turkey, it was observed that asylum applications had been steadily accumulating
on a yearly basis since the year 2000. In 2013 Turkey became the fifth most refugee
receiving country among 44 industrialized countries and furthermore in these
statistics Syrian refugees have not been included (UNHCR: 2014). It has been
claimed that an increase in the asylum application has strained the asylum system,
and as such forced the UNHCR to begin a cooperation with the non-governmental

organization of ASAM (Association with Asylum Seekers and Migrants).

In the light of the latest refugee flows in a typical case, a potential asylum seeker
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would come either to UNHCR or ASAM’s office in order to register themselves to
the asylum system in which they would obtain a first interview date with the
UNHCR. The date for the first interview given, would depend upon the asylum
seekers country of origin if the asylum seeker is coming from Iraq he can be given a
later date in comparison to asylum seeker coming from Iran. Today an applicant
from Irag can be given a first interview date of up to 2 years or more after the
registration date (ASAM: 2013). As Kili¢ has been arguing, the application processes
in average lasted for 4-5 years and in some cases with the appeal processes this
period was extended to 7-8 years before the applicant became eligible for
resettlement (Giisten: 2012). The applicants that are recognized as refugee have to go
through resettlement processes which contains a separate interview process that
could result with a negative decision. In those cases, refugees have to wait for
another country to admit them as a refugee to resettle in their country. Through this
process medical examinations and cultural integrations are also required in order for
them to be admitted in the country. Thus in the resettlement procedures, agencies do
not only investigate political criteria but also on the account that how they will
integrate to system and working force. As OMID confirms medical reports document
a deterioration in health status of refugees and argues is a direct correlation with long
waiting period and stresses that is produced by the challenges in the interview
process, as well as poor living and healthcare conditions (OMID Advocates: 2010).
In this regard developments within the legal framework concerning the social needs
and daily life of the applicants became crucial to be investigated upon.

3.2.2: Satellite Cities

Ambiguous and long waiting periods, highlight the importance of the spaces for the
asylum applicants. The designation of space for asylum applicants has its roots in the
1950s with Article 17 of Law on Residence and Travel of Foreigners which states
that “foreigners who seek asylum for political reasons shall reside at spaces assigned
by the Ministry of Interior”. Asylum seeker’s current space was designated in the
1994 Regulation, and was considered as securitization response of the Turkish

government to asylum flows. The states inclusion in the asylum procedures has been
62



discussed, but also with this regulation asylum spaces were used as a control
mechanism regarding the incoming immigrants as well as the applicants inside the
borders. Therefore the 1994 Regulation 6™ article is crucial as it introduced a new

practice which defines the space of applicants;

Those aliens whose applications are accepted shall be accommodated
in a guesthouse deemed suitable by the Ministry of the Interior or shall
freely reside in a place which shall be determined by the Ministry of
the Interior.

The policy of settling asylum seekers to these certain cities is known in the migration
studies as the satellite cities. Security and public order records have been the main
criteria in the determination of 31 satellite cities. According to the regulation, the
process of the applicant to settle in a satellite city was determined on the basis of the
cultural attributes of the applicant. However during the interviews with the official
personnel in foreigners department it was revealed that officials would primarily look
at the population density of the satellite cities (Ozgiir and Ozer: 2010). Security
discourse once again was the primary concern in the determination of the satellite
cities.

In the harmonization process of the EU-MS practices of Turkey, required stricter
mechanisms to control immigration movements within Turkey and to Europe. In
addition to that, increasing number of refugees enforced Turkey to take action in
accordance with these flows. In the 2010 Implementation Directive one of the
significant developments have been the increasing number of satellite cities. The
number of cities in this status has been increased from 31 to 51. In 2013 this number
eventually rose to 53. In parallel to this development restrictive and controlling
measures have also been introduced with the 2010 Implementation Directive. The
foreigner department of the national police force’s role has been expanded, with
introduction of the signature duty for the asylum seekers in Annex 1 of the
Implementation Directive. Frequency of the introduced signature duty varies from
every day to 1 day a week in accordance with the circumstances of the refugee as

well as the city’s circumstances.

Furthermore, asylum seeker’s leaving the city are bound by receiving permission
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from the foreigner departments. Thus asylum seekers became ineligible to leave the
city even for neighboring cities. In this respect the natural movement of asylum
seekers within a country was restricted as in this sense refugees were confined to
local areas. Within the 2010 Implementation Directive, there have been
developments regarding refugee rights in the process of assigning satellite cities.
Refugees in this process are given the right to select the satellite city that they will
reside in. Another important feature in this settlement process with regards ‘satellite
city’ is that it functions with interactions to local governorates of the cities. In the
case that a city is overflown with applicants, there is a chance of closing the city to
residency. However newly arriving applicants in country in which generally don’t
have an opinion about the cultural context or other relevant factors about the city.
These circumstances could worsen for a potential refugee prior to their selection
which illustrates once again how the state forces the asylum seeker into vulnerable
position rather than providing security from the outset in case that a satellite city
which housed a community of his/her country of origin concentrated upon was
‘closed’ to residency thus depriving a new applicant from the community support

and experience that would otherwise have been offered.

Even though the process of the refugee application was envisioned to be an
individual process in the practice it has been a collective one that depend upon the
community that surrounds the refugee. In this respect the vulnerability of the asylum
seeker has depended upon several circumstances such as; the host country’s
infrastructure to provide a security for the asylum seeker, the social context of the
local population openness to the foreigners, the strength of the civil society
organizations within the city and at last the community of the refugees to protect
support and guide their way through the host country.

ASAM - UNHCR cooperation de facto improved the situation of the refugees. As the
ASAM became more responsible for the pre-registration process, in which part of the
police responsibility was also transferred to NGOs as applicants have the chance to
select the satellite city during the pre-registration process under the supervision of
ASAM. In this respect the transfer of partial responsibility of the satellite city
process, illuminates the state’s stance towards the asylum issue. As the settling of the
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refugee was on the basis of the state security interest, by this transfer it partially
reoriented from security to humanitarian concerns. As a result civil society specialist
could help applicants in this selection process. The latest development regarding the
situation of satellite cities has been discussed under the 2014 legislation in Article 82

as follows;

(1) For reasons of public security and public order, the Directorate
General may require conditional refugees and subsidiary protection
beneficiaries to reside at a given province and report to authorities in
accordance with determined procedures and periods.

In the general framework there are many important developments in favor of asylum
seekers. The situation regarding settlement of the refugees has been expanded to
include subsidiary protection beneficiaries. However in Article 77 of the legislation

(¢) paragraph legalized the restriction of the refugees as follows;

d) fail to comply with the reporting obligation three consecutive times
without excuse, do not show up in the designated place of residence
or, leave the place of residence without permission;

The following paragraph has been established within the conditions considered as
withdrawal of the application. Thus leaving the premises of the satellite city without
notice was considered as a fatal violation in the application that leads to repeal of the
application. Hence in these latest development although the scope of people to be
confined has been expanded, refugees have relative freedom in selecting the city that

they are going to be in.

The public services and benefits that asylum seekers benefit from changes from city
to city. (Erensu: 2014). In this respect, selection of the city became one of the most
important decision for asylum seekers. The difference between each city in essence
has its roots in the urban governance under neoliberal economic practices. The shift
to entrepreneurialism in urban governance, resulted in city municipals acting as
economic actors within the country (Harvey: 1989). Thus creating city management
and social rights in favor of the capital holders. In this context the condition of the
refugee in a satellite city became dependent on several conditions, such as production

relations, social rights, civil society organization and the cultural context regarding

65



relations with the aliens within the city. These conditions became increasingly
important as to how city governorate’s approached the refugee population. Istanbul,
Ankara and Izmir, the big metropolises of Turkey are not opened as satellite cities,
even though in these cities, a bigger economy and multicultural environment exists.
Furthermore the civil society organization are mainly focused in these metropolises
including immigrant and refugee right based organizations. Therefore by excluding
refugees from these cities, they became more vulnerable to national authorities
exploitations. This void in the national asylum structure created a space for maneuver
for local authorities to manipulate these forced immigrants for the sake of the cities

and capital holders’ interest.

3.2.3: Residence Permits

Applicants in the satellite cities became more vulnerable to exploitation due to lack
of directives concerning the rights of the applicants. Thus a legal standard that
determine the minimum standards for asylum seekers had to be established. Social
rights of the refugees were defined and granted to people who were from Turkish
descent or culture under the framework of the 1934 Law on Settlement. People
outside of this definition were subjected to the legal framework designed to
economic migrants. One of the biggest challenge was the residency fee that was
imposed on asylum seekers and refugees. Following the settling of the asylum
seeker, they were obliged to pay 275 YTL per person in order to reside in Turkey
(Kirmizigiil: 2013). As the residence permit last for 6 months, every six months
refugees needed to renew their residency permits. Refugees became indebted to
Turkey upon the arrival to the city thus searching for a job opportunity in order to

pay the debt became crucial.

Theoretically there has been an exemption clause for the residence tax however in
practice it was unobtainable. According to the Act of Fees in Article 88(d), people
who don’t have the means to pay “residence tax” may be exempt from paying the
fee. However in practice these exemptions are accepted in rare cases, as the existent

legal framework gave great discretion to authorities (Helskinki: 2009). Thus the
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burden of proving a need for exempting from residency tax falls onto the asylum
seeker shoulders. As it was discussed before the implementation of policies in
practice varies from city to city in accordance with authority refugee relations and in
addition to that also civil society facilities within the satellite cities. In the 2010
Implementation Directive, EU concerns over the residency taxes were met with the
11" article. In this article it specifically state that those who applied for asylum in the
country will be granted with 6 months residency in which at the end of the first 6
months, extension for 6 months will be granted to the applicant. In the cases in which
at the end of the 1* year period they were still not resolved, upon the directive of the
ministry, the situation of the applicant in the satellite city would be decided upon. In
this respect there has been a relative transfer of authority from the governorates to
ministry on the issue of residency. It could be claimed that this is indicative of a

more national control mechanism that has been emerging.

In the new law residence permits have been classified under several categories.
Among these categories a specific category concerning humanitarian reasons were
established. The residence permits on humanitarian concerns are approved with a
maximum duration of one year and renewed by the governorates without seeking the
conditions for other types of residence permits. Residence permits are not given on
the financial condition of the refugee but on the basis of principal. In this framework
approval of residence permits on humanitarian concerns are described on conditions
under the Article 46;

b) where, notwithstanding a removal decision or ban on entering
Turkey, foreigners cannot be removed from Turkey or their departure
from Turkey is not reasonable or possible;

d) throughout the removal actions of the applicant to the first country
of asylum or a safe third country;

These are the two conditions among the humanitarian concerns that are related to
international protection issues. In the (b) section of the particular article it extends
the residency permit on the principal of non-refoulement. On the other hand the (d)
section of the article is related to the vulnerable position of refugee applicants

coming from ‘country of asylum’ and ‘safe third country’. Both articles are also
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concerning refugees that are practically unable to be sent back because of the missing

readmission agreements with the countries of concern.

Residency permits for asylum seekers and conditional refugees and beneficiaries of
international protection have been separated in the new legislation. In the framework
of law on foreigner and international protection, residency permits aren’t a singular
process separated from the asylum process as a whole. Identity cards in the new law
functions as residency permits, as it was stated in Article 76 “The identity document
shall substitute a residence permit and shall not be subject to any fee” also it was
stated that the identity document would be valid for 6 months and extended for
another 6 months. However those who gained the conditional refugee or beneficiary
of international protection status, have a different process. The basic difference from
that of the asylum seekers is that the identity card that has been given is valid for 1
year. One of the main demands from the international community regarding
residence permits was met in the new legislation by removing the fees for extending
the residence permits (Okyayuz: 2013). However considering the long process of
asylum application and resettlement time periods, time intervals for validity of the
residency permits falls short. In this respect either the authorities envisioned that the
process of the refugee system would accelerate or couldn’t foresee the inherited
problematic infrastructure of the old system that created an environment in which
asylum seekers, conditional refugee and subsidiary protected people would became

more vulnerable in the asylum system.

3.2.4: Legal Access to Work

One of the key aspects in the daily life in the satellite city for asylum seekers has
been regarding legal access to work. Under the 1994 Regulation as was in the case of
residence permits, in the case of work permits, asylum seekers have been subjected
to general provisions like other foreigners. Although theoretically Turkey has been
one of the few countries that permits asylum seekers to work legally, in practice it
has been nearly impossible to obtain a legal access to work. Part of the reason has
been the heavy burden of taxes and social contributions that have to be paid by the
employee (Kaya: 2007). Furthermore in order to obtain a work permit employee, has

to prove that the specific job can’t be fulfilled by a Turkish citizen and that the job is
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not a threat to national security and order (Manap Kirmizigiil: 2013). On the other
side, the asylum seeker has to submit the relevant documents to the Ministry of
Labour and Social Security that he/she is capable and have the necessary education
in order to do what the specific job entails. However this process is only valid for one
job, and if the applicant wanted to change his/her employment, then they need to
renew this application from the start. In this regard it becomes difficult to find an
employee willing to face severe tax burdens as well as engage in the bureaucratic
processes it entails. In addition to the asylum seeker in this bureaucratic nightmare
became vulnerable in the face of the employee that has to accept the exploitive
measures that the job demands. In the light of these however as Kirmizgiil and Kaya
claim most of the asylum seekers are working illegally, therefore integrated into the
work force as other economic migrants are. Refugees’ problematic relation to enter
into the work force can be seen as a further example of the ‘nature of migration’ even
though it is rooted in economic or political basis, migration movement has been
subjected to become labor and by that virtue has not been exploited (Akalin:2012,
90).

In the 2014 legislation, work permit procedures regarding the application for
international protections were classified as an individual issue. In Article 89 of the
legislation under the ‘access to assistance and services’ section the fourth paragraph
was specified regarding the access to labor market. In this respect, international
protection was separated under two headings on basis of the status of refugees’
international protection category, as the work permits under the first heading was

aiming policy process for the ‘refugees’ and ‘beneficiaries of subsidiary protection’.

b) the refugee or the subsidiary protection beneficiary, upon being
granted the status, may work independently or be employed, without
prejudice to the provisions stipulated in other legislation restricting
foreigners to engage in certain jobs and professions. The identity
document to be issued to a refugee or a subsidiary protection
beneficiary shall also substitute for a work permit and this information
shall be written on the document.

People under the stated international protection were regarded as individuals who

had been under the sole responsibility of Turkey and were not going to resettle in a
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third country. In this sense permanent solutions were necessary to enable people of
concern to legally access to the labor market. As the identity card also function as a
work permit their access to legal work has been improved in the sense that it has
become less bureaucratic. However in the c section of the fourth paragraph economic
concerns of the state were identified by introducing temporarily restricting access
measurements to some of the economic sectors. The second process introduced
according the status was designed for people who were regarded as ‘asylum seekers’
and ‘conditional refugees’. This has been explained with following words; “an
applicant or a conditional refugee may apply for a work permit after six months
following the lodging date of an international protection claim.” Applicants have
been regarded in this framework as people with uncertain status and temporary
residents. To this extend the introduction of the six months period has been
introduced to eliminate people who may potentially abuse the refugee system on
economic grounds. On the other side conditional refugees are regarded in relation to
America and the EU, as eventually resettling in those countries. Since the work
permits were given on a 6 months basis and required a different process this creates a
discomforting circumstance for the refugees, thus forcing resettling countries to act
in haste or to sicken the conditional refugees. In this regard their access to legal work

is as problematic as in the former framework.

3.2.5: Healthcare

Poor healthcare conditions for asylum seekers in Turkey has been one of the biggest
concerns that has been repeatedly voiced by the international community. Asylum
seekers and stateless people rights to health services have been regulated in the 2006
Circular and in the Rules on Application of Health Support Allowance Program
(No0.1262) which had been issued by Prime Ministry Directorate General of Social
Cooperation and Solidarity. In these regulations it was clearly stipulated that an
applicant has to pay for medical expenses. Only in cases where the applicant proves
that he isn’t able to afford the expenses and UNHCR is unable to help, the state
would step in. In this respect, the state has shown UNHCR as the primary body

responsible for medical assistance. However UNHCR has very limited remit in these
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situations: UNHCR limits their financial assistance to “recognized” refugees and
“one-time special” assistance to applicants in vulnerable situations (Levitan, Kaytaz
and Durukan: 2009). Since the UNHCR can only offer limited help to the applicants,
the burden of proof once again falls onto applicants to prove that in fact he is unable
to afford medical expenses to the state.

In this framework humanitarian civil society organizations such as ASAM and
Caritas, have been using incentives to fill this void constituted by the UNHCR and
the state. ASAM has been actively filling this gap by communicating with the local
authorities, pharmacist and hospitals to provide medical support to asylum seekers
(Mehmet Okyayuz: 2013) However provided help diminishes as the health problems
of the asylum seekers becomes distant from metropolises to satellite cities (Levitan,
Kaytaz and Durukan: 2009). This is mainly because aside from ASAM, humanitarian
agencies are not active in the satellite cities where from asylum seekers have to get

permission from the authorities to go to big cities to ask for help.

Responsibility of healthcare transferred from the asylum seeker to the state with the
new legislation. Article 89 describes the assistances and services that applicants or
international beneficiaries can benefit from in which paragraph three has defined the

services in the healthcare.

a) are not covered with any medical insurance and do not have
financial means [to afford medical services] provisions of the Social
Security and Universal Medical Insurance Law Ne 5510 of 31/05/2006
shall apply. For the payment of the premiums on behalf of persons to
benefit from the universal medical insurance, funds shall be allocated
to the budget of the Directorate General. Persons, whose premiums are
paid by the Directorate General, shall be asked to contribute fully or
partially in proportion to their financial means.

In section (a) of the article, it shows that in the absence of the responsible
organization concerning the medical expenses, the state takes on the primary role in
ensuring applicants are covered with general health insurance which would be
proportional to the financial situation of the applicant. As the UNHCR was
responsible for the refugees, the state took over the role to cover the expenses of the

people who here not yet refugees or conditional refugees.
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b) those who at a later date would be found to already have had
medical insurance coverage or the financial means or, to have applied
[for asylum] for the sole purpose of receiving medical treatment shall
be reported to the Social Security Authority within ten days at the
latest for termination of their universal health insurance and the
expenditures related to the treatment and medication shall be
reimbursed from them.

In the stated section (b) of the paragraph three, it established the relation between the
state and asylum seeker concerning health services. Upon this article it’s seen that
the state on the issue of the health system stands on a humanitarian basis as to
prioritize the asylum seeker’s application on the issue of health services. Into this
extent the burden of proof is carried by the state as to investigate if the asylum seeker
is financially able to pay for the medical expenses by itself. Legally, healthcare
among the social services has been the most developed area with the introduction of
the new legislation. As it initially prioritized the applicants’ health over the interests
of the state, but in other areas interests of the state has been prioritized over the needs

of the applicants.

3.3: Concluding Remarks

Turkey’s experience with the refugees has been relatively new since the first notable
refugee flows started in the 1980s. The neoliberal framework set in the introduction
chapter displays the transformation of the international division of labour. The
Turkish framework illuminates the changes and continuities through the
transformation of international economic order to neoliberal economic practices. In
this new division of labour, Turkey has been assigned to be one of the production
centres/buffer zones of the Europe. In this respect Turkey was needed to play a more
active role in the international refugee system both for stopping access of the
migration/refugee flows to Europe and also for having a foreign labour force that
could have capacity to devalue the labour value in Turkey. This cooperation in the
international level was not a peaceful process which could be seen in the chapter
through the conflicts between Turkey and UNHCR on the refugee policies.
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Establishment of the refugee policies in Turkey started with the 1994 Regulation
which prioritized sovereignty and security over the humanitarian protection system.
Through Turkish state involvement to refugee area, it was observed that state was
reluctant to accept refugees and had dysfunctional protection mechanisms which
pushed refugees away from the system. Therefore refugees who couldn’t enter to
refugee system within Turkey would force their way to Europe both for security and
sustainability reasons. In the analysis of the early refugee experiences, it was seen
that Turkey adopted exclusionary policies towards refugees however these policies
didn’t have a legal basis and more importantly was not in a systematic nature to push

refugees away from Europe.

Turkey’s independent externalization policies were discouraged through international
court decisions. As it was claimed in the introduction chapter Turkey’s reservations
from the Geneva Convention has not been a major threat for the refugees in Turkey.
This hypothesis has been propounded with the non-refoulement principal which have
the capacity to overrule Turkey’s reserved right to enforce geographical limitations
to the refugee applications. In this respect Turkey’s individual domestic attempts to
legally externalize the refugee responsibility has been cut-off by the international
mechanisms, therefore enforcing Turkey to become a component of the international
refugee regime. In the latest national legislation Turkey accepted the recognized
refugees as conditional refugees which was a sign of acknowledgment of the non-

refoulement principle.

In the following parts of the chapter it was seen that European Union and UNHCR
emerged as a crucial actors in the development of the refugee system in Turkey.
Through the EU accession negotiations Turkey was enforced to harmonize the
domestic refugee system to international refugee system. This harmonization process
was established on two main grounds in which on the one hand there has been an
effort to construct a functioning refugee system in Turkey while on the other side

stricter border policies were implemented to restrict access to Europe.

The early harmonization directives from E.U also displays the priorities of the EU

which was aiming to harmonization of the border control mechanisms and included
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readmission agreements and stricter policing on the visa control standards to EU
standards. This was later accompanied by directives to Turkey for establishing a
functioning refugee system. It was seen that in the final stages of the harmonization
process has been the implementation of the new law known as foreigners and
international protection. Externalization policies set out in the international
framework was adopted with the new law through the introduction of the safe third
country, first country of asylum principles. Hence Turkey’s cooperation to the
European externalization of the refugee responsibility was completed with the new

law.

In conclusion the void between the national and local asylum regime has been
relatively organized within the new legal framework. The assistance and services
section of the legal framework was established to standardize the social rights of the
applicants. The Afghan refugees’ situation in Turkey on the subject of social rights
falls in the grey zone; they have been admitted as asylum seekers in the process,
which has been stalled indefinitely. In this regard the legal/political part of the
asylum regime can only offer part of the picture. In order to understand the
externalization of the refugees one has to look upon the practical side of the legal
framework. The Afghan refugee case has been unique in the sense that it has been
the first challenge for the Turkish asylum regime within the EU migration system.
Furthermore it has been one of the biggest refugee flows not only to potentially
threaten the externalization process of Turkey but also the existing EU asylum

regime structure.
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CHAPTER 4

EXTERNALIZATION IN PRACTICE AFGHAN REFUGEES IN
TURKEY

In the last chapter, Turkey’s integration to the EU asylum system was discussed. An
important stage in the harmonization process of the asylum regime was achieved
with the 2014 Legislation. The legal-political aspect has underpinned the whole
process of the refugee system, practical aspects of the asylum process have been
crucial to understand how much of these projected policies were effective in solving
the asylum issue. Turkey’s Asylum regime has been designed within a twofold
process; the first process focused on the implementation of policies designed to
create a healthy asylum process, so that applicants would not force their way to
Europe. The second process parallel to this was the externalization of the asylum
issue in Europe to include Turkey as well. Upon the framework of the asylum
system designation by the EU, it was envisioned a close cooperation between
UNHCR and Turkey. Into this extent, Turkey would have a functioning refugee
system that wouldn’t force refugees to seek illegal entry routes to Europe. In
addition, this cooperation would also protect Turkey from a system breakdown as a

result of refugee overflow.

Turkey’s refugee experience in more recent years has been revealing of this
cooperation. In this respect the traditional refugee flows from Iraq and Iran have
functioned in the former procedural process, which was institutionalized within the
new framework. However refugee flows from Syria and Afghanistan have been the
two crucial refugee flows that show the magnitude of this new cooperation. Syrian
refugee populations in Turkey quantitatively have been the largest refugee group in
Turkey (Kiris¢i: 2014). It has been estimated both from the UNHCR and Turkey that

900,000 Syrian refugees reside in Turkey, seeking protection. However, because of
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the open border policy with Syria, the exact numbers of Syrian refugees cannot be
known for sure. Among these, those refugees who have applied for international
protection, has been assessed within the new legal framework and may have fallen
under the category of beneficiary of ‘subsidiary international protection’. Due to the
new legal framework, Syrian refugee flows have been considered contemporary
protection and Turkey has been the sole authority responsible for the process,
although UNHCR assisted Turkey in this process. In this sense, Syrian refugees have
been living under Turkish protection whereas their movement to Europe has also

been interrupted.

The Afghan refugee issue can be considered to be the other side of the coin located
in the externalization of the refugee in Turkey. The Afghan refugee case has two
unique features in its essence. Firstly, it has been the first refugee case where Turkey
and UNHCR work in cooperation to externalize refugee to their region. The second
part of its uniqueness is that Afghan refugees among the world have been considered
as the biggest refugee population. In this regard Turkey’s first exclusion experience
was with one of the biggest refugee population in the world, therefore this case is not
only crucial on a Turkish level but also important in an international level. Therefore,
the next part of this thesis will be to examine the ‘Afghan Refugee Case’ set within
the context of the theoretical framework as outlined in the previous chapters. Due to
the complexity embedded in the Afghan refugee case, a historical analysis of the
Afghan refugee case is needed to analyse the multidimensional structure of the case.
This process will frame the case in an international context with the historical
structure it possess. The second part of this chapter will discuss the question of
whether Afghan refugees could be positioned within the Turkish exclusionary
asylum principles of’ ’safe third country’ and ‘first country of asylum’. In
conclusion, the thesis will consider the argument of whether there has been an
externalizing policy targeted against the Afghan refugees which results with

violations of human rights within the Turkish framework.
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4.1: Historical Background of Afghan Refugees

4.1.1: The Islamic Republic of Iran’s Refugee Policies: Transformation from

Open to Closed Door Policy

The complex nature of the Afghan refugee case lies in the continuous political and
economic challenges that Afghanistan has been suffering from since the late 1970s.
The prolonged political instability of Afghanistan started in 1978 with a coup that
overthrew President Mohammad Daoud’s government which was replaced by the
Marxist government (PDMA). In the middle of the insurgency, civil war emerged
due to the power struggle between fractions of the PDMA. The Soviet Union during
this instability sent military forces to intervene in the civil war in December 1979
(Adelkah and Olszewska: 2002). As a result of these insurgencies there have been
massive refugee flows to neighboring countries which resulted in 4 million Afghan
refugees seeking protection in Iran and Pakistan accompanied by 3 million internally
displaced people in Afghanistan.

The characteristics of the Afghan refugee flows in this period can be classified under
two descriptions. The first one fits the traditional refugee description in which due to
civil war, refugees fled out of the country for their own safety. The first flow has its
roots within the established international refugee system on Geneva Convention. In
parallel to general refugee flows, economic migration already existed in Iran and had
also applied for refugee status. This shows that the migrations resulted from both
political and economic necessity in which the boundary between economic and
political motivations were embedded in one another. Thus it has been impossible to
obtain a clear line separating both political and economic driving factors in the
Afghan case. On the other hand through the emergence of the Soviet regime, a
refugee flow occurred in response to a spiritual call for hijrah’®. This was mainly
motivated by the fact that people taking over the Afghan regime were not followers
of Islam. Hijrah under Islamic migration law has been defined as a responsibility of
the Islamic country to grant asylum for those Muslims who seek protection
(Nicolson: 2007). In this respect Afghan refugees predominantly seek asylum in Iran

'® Hijra is an Arabic word defined as “flight” or “migration”.
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and Pakistan as those countries had a religious duty to protect them.

Although Pakistan and Iran’s response to refugee flows from Afghanistan are not the
subject of this thesis, it is important to acknowledge the difference between them. In
Iran, contrary to Pakistan, the cultural and geographical proximity of the integration
of the refugee has been easier. In Pakistan most of the refugees resided in refugee
camps, unlike Afghan refugees who had relative freedom of movement within the
Iranian borders. The good-willed reception of Iran was also related to the economic
structure of the period. During the Afghan refugee flows, tension increased in the
Iran — Irag conflict which increased and resulted in war. This development in Iran
resulted in the need of a labor force and Afghan refugees filled these roles. However
the situation of the Afghan refugees in Iran has not been investigated thoroughly in
this period mostly because of the Iran — Irag war. In addition to that Afghan refugees
were not contained in refugee camps rather integrated into Iranian social life and so
access to such refugee groups for study was difficult to obtain. Differences between
the reception policies for groups of refugees show that concerning control and
policing, it has been relatively easier in Pakistan than Iran since Pakistan has isolated
refugees to camps whereas Iran has a more suitable environment for Afghani people

(refugee or economic migrant) to integrate in economic and daily life.

From the 1990s Iran’s refugee policies shifted from open border to prevention and
repatriation policies (Abbasi-Shavazi et al: 2005). This transformation in the refugee
policies could be summarized as a response of the Iranian government to three
important developments in the period. In 1989 as the Cold War came to its
dissolution, Russia withdrew its forces from Afghanistan. Withdrawal of Soviet
forces from Afghanistan, led the Najibullah regime to stand on its own which then
preceded to a more religious regime. However the end of the cold war led to the fall
of the Najibullah regime in 1991. Particularly for those who followed the hijrah call,
the end of communist era resulted with the loss of the religious basis for stay when
the Islamic regime once again became the ruling position in the country. The end of
the cold war period also led to the political significance of the Afghan refugees to be
diminished and to this extent humanitarian and other aid from UNHCR, WFP and
bilateral donors were reduced (Hammerstad: 2014). Changing stance against the
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refugees in the international communities was reflected in the financial aid to hosting
countries. Iran in this conjuncture became more isolated economically for covering

the financial burden of refugees in the country.

The Iran — Iraq war has been one of the determining factors towards the attitude of
Iran in the reception of Afghan refugees which stems from the need of labor force in
the period. After the war was over, economic and social concerns started to rise.
Particularly on the subject of unemployment, refugees in the country were an
excessive labor force which started to become a burden for Iran (Adelkah and
Olszewska: 2002). In this respect the economic motivation on the refugee issue is not
only related to the refugee population but also to host countries as well.
Developments in the international community, host country and country of origin
changed the overall stance over the issue of Afghan refugee. In this framework in
1992 Iran’s first repatriation program was established by Tripartite Commission with
the participation of Afghanistan and UNHCR. Throughout 1993, 600,000 Afghans
returned to Afghanistan in which 300,000 of them were returned under the
repatriation program (Abbasi-Shavazi et al.: 2005). Furthermore within the
repatriation program, Afghan refugees ID cards had been confiscated in between
1992 and 1994 which were later replaced with a temporary permit that was valid for
a month and was not supposed to be renewed (Foyouzat: 1996). In the same year of
the repartition program, 500,000 temporary registration cards were issued for new
arrivals and unregistered people. This was one of the first steps to temporarily
allowing Afghan refugees to stay in Iran by the incentive of the government. These
temporary registration cards were extended several times until 1996 when they were
decreed as invalid. After the fall of the communist regime, between 1992 and 1996,
new refugee flows were generated because of the civil war and due to the ambiguous
political environment. Even after the Taliban regime came into a ruling position, the
refugee generation didn’t stop because of the extremist religious position of the
regime. The UNHCR in this period was very active in Iran working to suspend
repatriation actions till 1998 (Adelkah and Olszewska: 2002). During this period the
most important prevention of UNHCR was observed in 1995 when Iran announced

that all the Afghan population must leave the Iranian territory.
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Afghanistan from the end of the 1970s following the subsequent events constantly
generated refugee flows. Reaction to these refugee flows had been changing
throughout the international community and Iran. In spite of the decrease of
international financial support, UNHCR was still active in its policies to protect the
Afghan refugees in opposition to the national interest of Iran. In this respect it was
seen once again that the economic situation of refugees and the state influenced
heavily on the actions of both the state and Afghan refugees. In the 2000s, the
position of Afghan refugees in the international community will be exposed to some
changes in respect to transformation in the political conjuncture, as the following

section with examine in more detail.

4.1.2: International Unwanted Community: Afghan Refugees Situation in Post-
2000

The movement of the Afghan refugees didn’t stop after the Taliban regime came into
power, on the contrary, refugee movements were increased especially after the
American invasion of Afghanistan. Furthermore Afghans in the 2000s became more
vulnerable to exploitations due to changes in the international context. The
September 11" terror attacks on the World Trade Center and the Pentagon in the U.S
has been regarded as one of the turning points within the immigration and asylum
procedures. In the aftermath of the September 11" attacks, the locus of the Afghan
refugee situation developed on two grounds; emergence of security discourse in the
international community and resurgence of a repatriation process of Afghan

Refugees.

Securitization as a discourse is not a new concept within the European agenda
concerning immigration and asylum seeking procedures. Security has been debated
among various schools of thought in which Copenhagen school described security as
‘elusive’ due to its nature of being socially constructed and essentially contested. The
discourse of security is shaped through political economic practices which use a
whole range subjects of survival concerns starting from the integrity of the borders to
the social and cultural coherence of the country (Karyotis: 2007). In this framework,
security as a discourse has been one of the publicized fundamental blocks through

the externalization process of the asylum seeking procedure. On the case of
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September 11™ terror attacks have been declared as an issue having absolute priority
as an existential threat. Framing the issue on a security basis gave the state the right
to ignore the human rights concern to deal with the issue by extraordinary means. In
this respect security became a “self- referential practice, not a question of measuring
the seriousness of various threats and deciding when they ‘really’ are dangerous to
some object... It is ‘self-referential’ because it is in this practice that the issue
becomes a security issue” (Waever: 1996; 106-7). In this framework Afghanistan, by
that Afghan nationals, became the target of the securitization discourse which label

them as potential terrorists.

Sustainment of security based policies rely heavily on social consent in which the
construction of the “other” becomes crucial as to identify the existential threat to the
country of concern. The fact that the attackers of September 11™ were foreigners,
created a focus on re-examination of the immigration and asylum procedures in the
countries concerned. Furthermore in the United States, the declaration of “war on
terror”, recognized the attack on the World Trade Organization not as an “act of
terror” but as an “act of war”. To this extent, it was claimed that countries of
authoritarian regimes specifically Irag, Iran and Afghanistan were countries of
havens for the terrorist. This was reinforced by a threatening social image of Middle
Eastern countries, and of Islam being a religion of terror, thus in the establishment of

the image of “other”, Afghan refugees were also criminalized.

In this framework the European Commission has met to investigate upon the
relationship between the internal security and its obligation to international
protection. The result of the commission was parallel to the security discourse in the
period by picturing immigration and asylum as a part of the potential threat to a
country. In this regard, restrictive reform implementation on the base of this security
discourse was made possible by linking immigration and asylum with terrorism. The

European Commission Paper introduced these measurements as follows

“pre-entry screening, including strict visa policy and the possible use
of biometric data, as well as measures to enhance co-operation
between border guards, intelligence services, immigration and asylum
authorities of the State concerned, could offer real possibilities for
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identifying those suspected of terrorist involvement at an early stage.”
(European commission: 2001; 2)

On that note accession to the territory of the EU became more hardened with these
newly introduced measures. Practical impact of the measures have had a more direct
effect on the Afghan refugee, as their countries image is directly linked with terror
activities. Jayasuriya article states that this situation became a dominant agenda
through the US, Britain, Australia and many other European countries, ruling
coalition governments implied that Afghan refugees and Muslim immigrants were
‘terrorists’. While Afghan refugees started to become affiliated with terrorism, their
accession to Europe was stopped within the frontier countries. This could be seen in
practice in various countries; Afghan refugees who came to Greece received a hostile
reception whereby they were refused to apply for asylum. In Hungary, all Afghan
refugees were transferred from open reception centers to high securitized facilities
(Freitas: 2007). Afghan refugees in the international context, particularly in Europe,
became unwanted people and action against them was prioritized which concluded
with extra measurements to prevent their access to the borders. In this respect the fate
of the Afghan refugees was isolation to their region.

The repatriation process from the Islamic Republic of Iran concerning the Afghan
refugee restarted in this period in which the process depended on the interest of three
actors. The axis of the repatriation process revolved around the interest of the
following actors; UNHCR/US, Iran and Afghanistan. The cooperation between
UNHCR and US revolves around the UNHCR’s financial dependency upon the US’s
financial power in exchange of UNHCR’s political power in US campaigns. In the
post-2000 period the US contribution for the UNHCR’s financial budget was
decreased, which led the UNHCR to transform their policies limiting to core issues.
Since UNHCR’s expenditures mainly related upon the masses of refugee population
in countries, their first policy action was to focus on the repatriation processes. This
point was emphasized by EXCOM stating UNHCR is “encouraged to work towards
a more achievable budget that emphasized core functions and clear priorities”
(UNHCR: 2000: 3). Repatriation of the refugee has been one of the interests of the

US as it would relieve the economic pressure from the UNHCR. Furthermore, in
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relation to the ‘invasion of Afghanistan campaign’, the repatriation of Afghan
refugees was also an important ideological weapon in the legitimacy of the Middle
East campaign. As the war against Afghanistan started with ‘war on terror’ later it
transformed into a component of a bigger campaign labelled ‘spreading the
democracy’. This campaign led to other invasions of countries in the Middle East. In
President Bush’s speech to the UN, he emphasized this democratic victory in
Afghanistan with the following statement;

If we meet our responsibilities, if we overcome this danger, we can
arrive at a very different future. The people of Iraq can shake off their
captivity. They can one day join a democratic Afghanistan and a
democratic Palestine, inspiring reforms throughout the Muslim world
(Collins: 2002: CBS NEWS).

Bush’s statement shows how important the Afghan campaign has been while creating
international legitimacy for the future operations of the U.S. In this respect one of the
crucial components of this political victory was the repatriation of the Afghan
refugees. The importance of the repatriation in this campaign was stated in the
Congressional Research Service report;

The safe and voluntary return of refugees to Afghanistan is not only a
major part of the U.S. reconstruction effort in Afghanistan, but also an
important indicator of its success. To the extent that refugees continue
to return, it can be seen that Afghans are taking part in the future of
their country. (Margesson, 2007)

The repatriation process of Afghan refugees had continued its success until 2005. As

it can be seen in Table-2, there is a sudden drop in the repatriation numbers to
Afghanistan after 2005 which Hammerstad argues, was related to UNHCR concerns
over the sustainability of the repatriations. By considering the increasing
insurgencies in Afghanistan, he suggested, the situation might be worsened by the
return of the refugees (Hammerstad: 2014). The other main determinant on the fall of
the repatriation rates, it could be argued, is related to the reluctance of effort by the
Afghan government in receiving refugees back to their country.
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Table — 2. Voluntary Return to Afghanistan

Year

2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
Total

Returns From  Returns From lIran

Pakistan
1,565,066
332,183
383,321
449,391
133,338
357,635
274,200
48,320
104,331
48,998
79,435
30,388
1,113
3,807,719

Source: UNHCR (2014)

259,792
142,280
377,151
63,559
5,264
7,054
3,656
6,028
8,487
18,851
15,035
8,247
1,227
916,631

Return From
Other Countries
9,679

1,176

650

1,150

1,202

721

628

204

150

113

86

131

6

15,886

Total

1,834537
475,639
761,122
514,090
139,804
365,410
278,484
54,552
112,968
67,962
94,556
38,766
2,346
4,740,236

The new government of Afghanistan after the fall of the Taliban regime was led by

President Hamid Karzai who shared the same view as the US government on the case

of the repatriation of the refugee, and this was to be the symbol of the new

Afghanistan. From the Afghan government perspective there have been two

important challenges in the voluntary return of the refugees. As it was discussed in

the UNHCR report on the repatriation process, accommodation has been the primary

reason for the return of the refugee, as it states;

74% on interviewed returnees from Iran indicated the Government
land allocation scheme and/or UNHCR shelter program as the primary
reason influencing their decision to return, followed by improvements
of the security situation in some parts of Afghanistan (24%), none or
reduced fear of persecution (1%) and UNHCR’s assistance package

(1%) (UNHCR: 2014).
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Accommodation as it was seen in the report has been the most significant factor in
the return of the refugees. However the government challenge was to sustain the ever
increasing numbers within urban areas, which created a threat to the system. It was
envisioned that refugees would return to the villages from which they originally
came from. In reality refugees returned to urban areas in Afghanistan, which then
cumulated with internally displaced people and then became a problematic issue for
the government. One government official highlights the problem by saying that “the
best thing for the wellbeing of Kabul is to clean the IDPs from the city”
(Hammerstad: 2014). As it was seen in the report, one can deduct that with the
improvement of housing, healthcare facilities and schools, the rate of people
returning to Afghanistan would increase, however the government has been reluctant

in establishing these urban projects.

Another main motivation of the Afghan government's reluctance to the repatriation
process in addition to insufficient resources to handle incoming return refugees, was
the economic input refugees in Iran provided with remittances. UN news in 2008
stated that “Afghans send two-thirds of their salaries in Iran back to Afghanistan...
Also, monthly wages in Iran are four times higher than in Afghanistan, with an
Afghan earning $320 each month on average in Iran compared to $80 back in their
home country.” (UN: 2008). As the remittances create a big inflow to the financial
account in the country, their return to the Afghanistan would become a burden to the
government as there weren’t enough jobs. In this respect although the Afghan
government established a separate Ministry of Repatriations and Refugees (MORR),
in practice, the Afghan government was slow to address the problems created by
returning refugees, once they come across the borders (Hammerstad: 2014). Hence
once again the boundary between the economic and political became embedded,
since economic reasons became an obstacle of the political actions of the state when

initiating the repatriation process.

The Iranian context of the Afghan refugees had been central in different periods.

From the post-1990s with the withdrawal of the Soviet forces, Afghan refugees lost

their legitimate ground in Iran’s religious mission to take care of Muslims.

Regardless of their political position within the Afghan insurgency, they were treated
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as economic migrants and new policies concerning refugees were implemented on an
economic basis. Workers in Iran have been welcomed to join the workforce within
the sectors of oil and gas, agricultural and construction industries and have had the
freedom to move around within the country (Hammerstad: 2014). However the rights
of the refugees were gradually diminished over the following years. Economic
factors of the Afghan refugees became the primary reason for their return. As was
stated in the UNHCR report;

Among the 114 interviewed returnees from Iran, 83% stated economic
factors in Iran as the primary reason for return, followed by fear of
arrest and/or deportation (9%), alleged harassment by the authorities
(5%), lack of school and health facilities (2%) and other reasons (1%)
(UNHCR: 2014).

The first development following the Afghan invasion and new repatriation process

was the Iranian government’s adaptation of a new refugee system which has been
known as the Amayesh. As the Amayesh system was implemented in 2001, its main
purpose was to register refugees in orbit to the system. Similar processes have been
discussed in the international framework and the Turkish context in the previous
chapters. In this purpose refugees were attracted to this process through the provision
of an entitlement to basic needs (health and education services) under the Amayesh
system. However by registering the refugees within the refugee system it became
easier to control their movements and access to work (ILO - UNHCR: 2008). In
parallel to the introduction of the Amayesh system, working areas of the refugees
were also determined in this process. As for those who employed illegal workers,
they were heavily penalized. Furthermore, legitimate areas of work were reduced to
only 16 categories of which included mostly manual labor (ILO-UNHCR: 2008).
This example illuminates how Afghan refugees were mainly used as a cheap labor

force where manual labor was needed.

Social rights that were introduced within the Amayesh system to include refugees
were diminished over the following years. This reached a peak point in February
2004 with the loss of school fee exemptions and increased health care premiums. In
early 2005, nominal taxes were also declared for Afghans (ILO-UNHCR: 2008). As

the Iranian government worked in cooperation to repatriate refugees with the
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UNHCR, on the other hand they exercised Amayesh registration processes to control
and limit the social practices of refugees and practically enforce a voluntary return of
the Afghan refugees back to their own country. Whilst the Amayesh system is the
refugee process that the Iranian government upholds, it has been criticized of being
“inconsistent, even negligent” (HRW: 2002). Although there have been nine
Amayesh registration exercises, officials still continue to argue that Afghan refugees
aren’t officially acknowledged refugees of Iran (HRW: 2013). The main problem of
the Amayesh system concerning refugees has been the temporary nature of the
practice, as the cards provided under this system vary in validity, starting from a
period of three months. The renewal of the Amayesh cards created a refoulement risk
even for the refugees of the early 1980s, as they only provided refugees with
temporary stay permits (ILO-UNHCR: 2008). As it was stated by the HRW report,
Afghan refugees expressed their distrust towards the Iranian government and to the
Amayesh system thus lost their status by not registering in the system (HRW: 2013).
This resulted with many refugees becoming illegal immigrants in the Iranian

territory.

This part of the chapter has examined the development of the situation of Afghan
refugees within the international and host countries. Afghan refugees have been
criminalized in an international context, specifically in Europe where they have been
labelled as terrorists and therefore in practice exposed to heavily restrictive
measures. Similarly, enforcing refugees back to Afghan soils became the highest
priority of the US due to its political goals. In this framework refugees became
unable to find any dependable ground for their case. The host country’s position of
the refugees was also introduced with a brief examination of the Ameyesh system.
Conditions of the Afghan refugees in Iran will be examined in more details in the
following chapter in an attempt to understand if Iran falls within the category of ‘first

country of asylum’ or ‘safe third country’ principals.

4.2: The Externalization of Afghan Refugees

Ankara has been one of the centers of social movements, rallies and protests.
However in April 2014, it was the first time a major protest was organized by the

refugees in Turkey for their rights. The accompanying hunger (death) strike and the
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symbolic action of the ‘sewing off of the lips’, attracted a degree of national attention
to the situation of Afghan refugees.'” The address of the protests did not target the
Turkish government, rather they were addressed to the UNHCR for their
discriminatory behaviour through refugee status determination procedures.
Frequently the protestors stated that their quarry was not with the Turkish
government but with the UNHCR, and were surprised when national police
intervened and dispended their protests. Discriminatory actions against them were
not based on the poor social conditions of Afghan refugees since it has been
perceived to be a social reality for all the refugees in Turkey. The unique problem
that Afghan refugees experienced throughout the formal procedures they have
undergone, is a distinctive feature of the UNHCR’s attitude toward them as it stands

apart in its unwillingness and slow-paced conduct during assessment procedures.

The decision for halting the ongoing Afghan refugee applications and refusing to
accept new refugee applications was the final drop that mobilized Afghan refugees to
carry their protests to the streets. In April 2014, Afghan refugees held their protest in
front of the main UNHCR building in Ankara. A petition raising many questions
was addressed to the UNHCR containing over 5000 signatures. Clear questions
around equality and human rights, to which the Afghan protesters were seeking
redress, are stated in the following words “Around 5000 Afghan refugees living in 30
cities in Turkey, who signed this letter and just want clarity on the issue of whether
we are equal to the seekers from other nationalities or not and don’t we have the
same human right as the other nations have?”. Even though the protests lasted over
after 2 months, neither UNHCR nor Turkey published any official statement as to the
reason why the procedures of the Afghan refugees were halted. The lack of adequate
UNHCR assistance and the fresh arrival of Syrian nationals in Turkey and the social

conditions they lived in became part of the externalization process.

The other responsible party of the Afghan refugee crisis has been the Turkish state.

Even though it was claimed that the Turkish authorities’ dialogue with Afghan

17

http://www.radikal.com.tr/turkiye/afgan_multeciler_ankarada_agizlari_dikili_adalet_bekliyo
r-1194155
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refugees had been in a positive attitude, they were unable to help them because of
reservation from the Geneva Convention. In this framework, Turkey couldn’t accept
refugees from Afghanistan without resettlement support from the UNHCR. In this
respect, the Turkish State relocates its responsibility for the protection of Afghan
refugees to the UNHCR. In the following days of the protests, NGOs in Turkey
responded to passive action of the state by publishing a declaration that Turkey
needed to uplift its geographical limitations to resolve its domestic Afghan refugee
crisis. However in practice this declaration is not specific to Afghan refugees’
problems but written and aimed in a more general attitude towards the refugee issue
in Turkey. In the current legal framework Turkey has the means to establish an
international protection ground on the basis of ‘subsidiary of international protection’
status. In this respect political economic and cultural conjuncture of Turkey became
increasingly important in the issue of Afghan Refugee case. The problems of the
Afghan refugees are not particular to their nationality but related to their being in

Turkey as refugee applicants.

In the midst of the responsibility crisis that ambiguate the position of Afghan
refugees, the halt of the determination procedures have been a violation of ‘right to
asylum’ of Afghan refugees. As it was discussed in the second chapter, the individual
basis of the refugee definition holds a central place within the asylum system that has
been established. In this respect, every Afghan refugee entails a determination
procedure of its own. In the post-1980 period with the introduction of the new
asylum determination process principles, the right of the asylum seeker could be
halted. Although a reason for halting the determination procedures of Afghan
refugees has not been publicly stated, there are two principal grounds these
discriminatory procedures could be grounded upon which are ‘safe third country’ and
the ‘first country of asylum’ on the basis of the peculiar position of Afghan refugees.
These are the two principles that favour the rights of the state for not examining the
refugee case and give the state the permission to send the applicant back. In addition
to this, applicants can’t pursue their rights within the international courts in these

principals.
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4.2.1 First Country of Asylum

The refugee status determination process regarding Afghan nationals within the
Turkish territory started to became a problem from the end of 2012, with the
incremental arrival of Afghan applicants from Iran. The domestic crisis in Syria and
tension between Syria-Turkey increased the value of Syrian nationals in terms of
their diplomatic value. Thus, Turkey had adopted more relaxed border control
policies in the south and south-eastern border regions, as a result of which general
accession to Turkey became easier than before. An unintentional by-product of
policies adopted at border controls for Syrian nationals, was the affect they had on
Afghan refugees in Iran, who now found it possible to force their way to Turkey. In
this regard especially during the period 2012 to 2014, the number of refugees from
Afghanistan has dramatically increased: The number of Afghan refugees in Turkey
was documented at 4,713 in 2012, and this number rose to 21,924 by the end of 2013
(UNHCR, popstats). Such a dramatic increase in the numbers of refugees with
Afghan origins can not only be explained through recent developments which have
occurred in Afghanistan or Iran, in which also Turkey’s positive attitude on the
borders can be related to explain the rising numbers. In this regard, however
unofficially stated, Afghan refugee spokesperson Zakira Frotan claimed that an
UNHCR official told them that Afghan refugees in Iran were seen as a potential
threat to the Turkish refugee system, that this was the main reason for halting the
procedures as to discourage the movement from Iran.™® In this respect the position of
refugees in Iran has been of crucial importance to Afghan refugees in their quest for
a legitimate case. On the other side it will also dwell upon the controversy of the

refugee applications from a county that has been known to be generating refugees.

Turkey and UNHCR’s efforts to externalize the responsibility of Afghan refugees to
Iran, has been functioning under the main suspicion that Afghan refugees were
coming from Iran to Turkey. In this regard the current refugee policies, ‘third safe
country’ or ‘first country of asylum’ became increasingly important. The
development of these concepts in the framework of international and Turkish

agendas, has been discussed under sections 2.2 and 3.1. The categorical difference

18 Zakira H. Frotan Diinya 'nin Nobeti on Kudiis TV aired in 02.06.2014
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between these two concepts is that the ‘first country of asylum’ principle functions to
restrict access of those enjoying formal protection from their previous country and
the ‘third safe country’ functions to restrict those, who enjoys an form of informal
protection from their previous country. As both of the categories stem from different
categories, procedural processes differ from each other. The framework for ‘first
country of asylum’ principal functions in between two countries in which a refugee,
himself, is not part of the decision mechanism. As Article 73 stated, if the applicant
can avail a protection from the country of his arrival then the procedure will be
deemed as inadmissible and the return of the applicant will be initiated. In this regard
refugee system within the Iranian borders needed to be investigated upon ensuring
that an applicant in Turkey had previously applied for asylum in Iran. To this extent
Afghan refugees’ position within the refugee system of Iran has to be investigated to
ensure the stability and reliability and furthermore to assess any possible risk of

refoulement in the particular cases of Afghan refugees.

The nature of the problematic relationship of the Afghan refugee with the Iranian
refugee system had its roots in a political and economic context. Especially with the
end of the cold-war era and the reign of the Soviet Union over Afghanistan was
diminished, the ideological religious connotations of the Afghan refugees was
reduced. In the aftermath of the deterioration of economic stability in Iran which
followed, state intolerance to foreign labor force in the country increased. As
previously discussed, this labor force heavily consisted of Afghan population. As a
result of the transformations in the international and domestic context those of whom
benefited from the formal or informal protection in Iran had an instable and insecure
position. Iran’s hostile reception to Afghan nationals worsened after the international
economic sanctions that were implemented on Iran in 2006. Establishment of the
Bureau for Aliens and Foreign Immigrants’ Affair (BAFIA) in 2007 and the
institute’s attitude towards Afghan foreigners highlights the instability of refugee
system. In this regard after the establishment of BAFIA, it has been argued by the
HRW report that lodging a refugee claim or requesting asylum or protection from
deportation has been considered as ‘virtually impossible’ (HRW: 2013, 43).

Considering the historical-cultural background of Iran — Afghan refugee relations,
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new established BAFIA’s attitude towards Afghan refugees shaped through their
primary evaluation that Afghan nationals are in Iran on economic motivations. Thus
the lack of acceptance of new applications could be explained on the basis of the

political unwillingness of the Iranian state and structural inadequacies of BAFIA.

The refugee system within Iran was traditionally established on religious grounds
and this has been discussed in the previous part at length. Although Iran has been
part of the Geneva Convention since 1976, Iran hasn’t had an institutional body that
has been functioning to assess refugee application in the international standards. A
similar process can be observed in Turkey, yet the basic difference is that Iran has
traditionally been a refugee receiving country and established its own system, which
mainly stems from the cultural proximity and political interest of the refugees
coming from Afghanistan in the Cold War period. In contrast to this, in Turkey, the
lack of refugee population and the economic political structure of Europe at the time,
did not require Turkey to establish such a refugee system until the 1990s. Changes in
the political economic structure within Afghanistan and Iran led to abandon the
refugee protection of the Afghan population and started to restrict its immigration
policies. Similarly, contradictory Western attitudes emerged towards Afghan
refugees during the same period, as it was in the political interests of Western
countries to while on the other hand showed an unwillingness to take the burden of
the Afghan refugee population from the Iran. This in turn, led UNCHR to become
more active in domestic area. Although the establishment of BAFIA seems like a
clear step towards institutionalization, the Afghan refugees’ process has been still
ambiguous and therefore endangered. To give credence to such a claim, in 2010,
UNHCR reported on the following problem; “no information is available on the
number of asylum- seekers undergoing RSD in the country, nor is there any data on
newly recognized refugees, asylum-seekers, unaccompanied or separated minors and
victims of trafficking who seek international protection. (UNHCR: 2010)”. In the
light of this assertion, it could be claimed that even though the apparatus of the
refugee system had been changed, the core of the system remained intact since it

preserved the uniquely hostile attitude towards the Afghan population.

In the years following the introduction of the Amayesh system, implemented policies
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were aimed at restricting the movement of refugees. The first step in this direction,
was the implementation of a residence card policy in 2003. This policy, much like in
the Turkish example, decreed that refugees were to be permitted residence cards for
certain cities in which they could reside and required laissez-passer cards from the
authorities in order to travel to other cities (Farzin — Jadali: 2013). In this respect,
theoretically, Turkey and Iran’s policies resemble one another, although Turkey has
expanded its residency range in a more tolerating way than Iran. However, control of
the free movement of refugees is still restricted in both cases. This has been
reinforced through allowing Afghan refugees only to work in the area that they reside
in. The regulations restrictive nature was expanded in 2007, with the Supreme
National Security Council of Iran’s declaration of some provinces as ‘No-Go Areas’
which was constructed on the basis of Article 13 of the Law on the Entry and
Residence of Foreign Nationals in Iran which also included Afghan refugees. The
article states that the government has the sovereign right to announce No-Go Areas
on the grounds of “national security”, “public interest” and “health” (Farzin — Jadali:
2013). As in the case of designating the province of Sistan-Baluchistan as a “no-go
area”, 80,000 legal Afghan refugees were put at risk and many of those had been
residing in the district for over 20 years (HRW: 2013). The initial No-Go Areas were
designed to restrict residency border cities control of refugee flows to Iran.
Restrictions were later expanded to 31 provinces, to the point which left only 3
provinces with no residential restrictions. As two thirds of the country was now
under the No-Go Area Policy in 2007, reports stated that an estimated 120,000
refugees living in those areas were under the threat of deportation (HRW: 2013).
The threat of deportation was evidence of the hostile structure of the Amayesh
system which also created potential refugees and allowed them to stay under the
radar. The economic and political atmosphere in Iran encouraged potential
immigrants not to register themselves as refugees, as it was evident that long term
arrangements to stay in Iran was questionable. As a result, illegal immigration started
to raise and the marginalized refugees became illegal economic migrants whom

could stay in the country for only a short period of time.
Under the discussion of the ‘First Country of Asylum’ principle it has become clear
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that Turkey had insufficient evidence to declare that Iran was in fact applicable to
become a first country of asylum. This argument mainly stems from the fact that
Afghan refugees in Iran can’t be provided with a formal protection processes due to
lack of the asylum system reinforced with the fragile and arbitrary infra-structure of
Iran. Furthermore even if there is such a protection available, neither Turkey nor
UNHCR is able to obtain the information. Refugee system in Iran has been discussed
and presented as non-hospitable and non-transparent. This analysis of the Iranian
system concluded that because of the non-transparent proceedings it’s nearly always
impossible to ascertain if an Afghan national had previously lodged an application to
the BAFIA. In the case that the research of a potential lodged application resulted
with inconclusive due to lack of evident, benefit of the doubt should be given to an
Afghan application as it should be assumed that no due process had been conducted
in Iran in keeping with the reports of UNHCR and HRW on the shortcomings of the
asylum process in Iran. However in the case that an asylum application from a
previous country has been found, then Iran has to be willing to accept the returning
refugees. In this regard countries international dynamics are a crucial component in

the analysis of Afghan refugee crisis.

The second part of the process is to ensure the return of refugees to their first country
of asylum. Diplomatic relations between UNHCR and Iran became more
complicated due to the fact that Iran has been reluctant to take care of the refugees
and requested to offload part of the burden. The diplomatic chaos of Afghan refugees
has similarly started to become evident in Turkey. An analysis of such chaos, it is
helpful to pose the question: why has the UNHCR been prioritizing Turkey’s
national interests over the Afghan refugees? Eastern Europe had already been
established as the fence to protect Western Europe. In this regard the halt of
procedures from UNHCR can be seen as a drastic attempt to stop the refugee flow
which in turn, created a dangerous environment for the Afghan refugees. The main
motivation behind the procedural halt, it could be argued, was related to the
emergence of a Syrian refugee crisis in Turkey. The two biggest refugee crises in the
world have involved the populations of Syrian and Afghan nationals, and Turkey had

already became one of the biggest components in the Syrian refugee case. The
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prediction of a potential rise in flows of refugees would pressure Turkey’s social and
domestic conduct and result in the potential breakdown of the refugee system.
Because of the situation in Syria and the political interest it embedded, UNHCR
resorted to protect the national interests of Turkey for the sake of the functioning
refugee system. As Turkey became unable to take sole responsibility of the Afghan
refugees and the fact that the current refugee system would not allow any other

country to help Turkey, the situation led Turkey to find a solution within Iran.

Occasionally Afghan refugee applications in Turkey have been dealt with by the
state or return of them to Iran has been relatively easy however as the applications
reached a critical point diplomatic relations became more important. The importance
of diplomatic relations can be observed in history such as in the case of Germany-
Poland relations throughout the insurgencies within Eastern Europe. Through the
period of the refugee crisis there were no legal arrangements between Germany and
Poland, Germany was able to externalize the responsibility of the refugees coming
from Eastern Europe to Poland. However the historical and political context was
different since the main motivation behind the externalization process to Poland was
financial funding and the diplomatic weight of Germany in EU (Lavenex: 1999). In
the Iranian case the situation became much more complicated with regards the
repatriation processes and the historical background of the Afghan refugees in Iran.
One of the by-products of the failed repatriation process was the temporary situation
of the Afghan population in Iran. As the international community funded Iran in
order to create a more hospitable ground for Afghan refugees, it didn’t have any
leverage to uphold against Iran to take the responsibility of the Afghan refugees in
Turkey. As financial incentives were not in question with regards the refugee crisis
in Turkey, diplomatic incentives could be seen as a last resort. However as in the
case of Poland, the EU was a strong incentive, contrary to the Iranian case there
hasn’t been such an important diplomatic incentive that can be offered from Turkey
or the UNHCR. The diplomatic positioning of Iran in respect to Western countries
also creates a difficult position to pressure Iran to uphold the values of the Western
system. Therefore it could be argued that the Afghan refugees’ problems were

neglected within both the diplomatic and ideological campaigns.
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4.2.2 Safe Third Country

The principle of ‘First Country of Asylum’ has been conducted concerning the
formal refugee procedures by the hosting country. In this aspect it has been clear that
the formal procedures concerning the refugee status determination has critical
inadequacies in the case of Afghan Refugees coming from Iran to Turkey. On the
other side ‘Safe Third Country’ principal functions to those who has been enjoying
an informal form of protection within the former country. In its basic form this
principal suggests that in the case that an individual could live in protection within
the former country of its arrival, even though he has not lodged an application for
asylum in that country, one has to return to that country to continue enjoying that
protection. In this respect the question of the applicants being a refugee or not, is not
the main criteria but the country’s eligibility for being a safe third country has been
the crucial component. The main inquiry for Afghan Refugees’ position concerning
the ‘Safe Third Country’ principle is to answer if Iran has been a safe country for
Afghan nationals to have a form of protection to be benefited from. One of the most
important criteria in the determination of a safe third country has been the
applicability of the non-refoulement principle. Non-transparent refugee
determination process and restrictions on lodging new applications illuminates one of
the points of the thesis in which the line between political and economic migration
has been blurred and determined through the economic political agenda. Given that
the war in Afghanistan and political chaos still prevails, it could be assumed that
Afghanistan is a war zone in which individuals have the right to seek for protection
for their lives. In this regard whether an immigrant’s reasons are politically or
economically motivated the distinction between the two has been blurred since it is
clear that war destroys economies as well as endangers those who try to make a
living in its midst. In this respect immigration policies against the Afghan population
in Iran has to be taken in a holistic measure as both economically or politically
motivated Afghan nationals, can be identified as potential refugees and have the right

to demand a judicial process before deportation.

Political and economic developments in Iran influenced immigration policies for the

worse in particular for the Afghan nationals. Emergence of the Amayesh registration
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system and prevention of movement over the borders became crucial components of
the new refugee system. The Amayesh registration exercise has been described in the
previous section. Further to the challenges imposed by the Amayesh registration
system one can claim that the refugee system within Iran and Turkey both display the
main characteristic of only awarding temporary protection to refugees. Both
countries tried to maintain the temporary nature of the refugee process albeit through
different means; Turkey used its position within the Geneva Convention claiming
that refugees in Turkey are temporarily residing in the country. The Iranian
government used the Amayesh system whereby identification cards which were
distributed had a limited specific time span. Those Afghan refugees under the
Amayesh registration system were required to renew their cards which resembled a
residency permit. As it was discussed in the previous section, the system claimed to
provide social benefits to refugees which in turn, encouraged refugees to obtain their
statuses. Emergence of the Amayesh registration system started in 2003 and there
have been nine re-registration processes to date, each with a different colour card
provided each time. Much like in the former Turkish refugee system’s residency fee,
refugees in Iran have to pay for registration cards every renewal period. In the event
that card holder fails to register for a new card in a short time interval since their old
card has expired, they become irregular migrants and potentially subjected to
deportation. The same criticism that had been made against Turkey can therefore be
directed to Iran as Iran conditionally awards political protection to the refugees based
on a financial criteria and awarding this protection to periodic economic charges.

The restrictive nature of the policies were not limited to the denial of new
applications or the restriction on freedom of movement but also to the extent that
refugees were living with the threat of being deported. One of the most striking
examples of this was in the period following the “Nowrooz” (Persian New Year)
holidays in Afghanistan and Iran, when the government of Iran started a massive
deportation campaign of single adult males and family groups, reaching a total of
363,369 deportations in 2007 (ILO-UNHCR: 2008). However in the years
following, the number of deportations decreased and didn’t rise to the number in

2007 again. The rise of deportations were prevented mainly due to the efforts of
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UNHCR and financial incentives which were given to Iran for cooperation. However
there was still an imminent danger of deportation since in 2011, 211,023 Afghans
have been deported which represents a deportation on average of 578 Afghans a day
(Schuster: 2013, 225). Another important feature during 2012, in respect to refugee
statistics, is that application numbers in Europe had reached its peaking point with
30,000 asylum applications (Schuster: 2013, 225). As the numbers show only those
who applied for asylum, the real figures for those who seeks for protection
informally has been estimated to be much higher. Through the European and Iranian
experience it has been observed that being an Afghan refugee has an occupational
hazard of being deported sooner or later. Such deportations could be based upon
either a security or economic discourse but nevertheless, especially for those who
have been deported from Europe refugees continue to be highly motivated to
immigrate again. In particular, demographics show that single male Afghans have
been the group most vulnerable to deportation. The main rationale behind this

demographic is the perception that their motivation has been economically induced.

Such a sharp line between the economic and the political can be considered as the
fatal flaw of the refugee system. The Afghan refugee case has been one of the most
exemplary cases in which to show the blurry line between economic and political
migration. Many studies which focused on Afghan refugees, conducted in Iran or in
the context of the international framework as those by Schuster and Majidi highlight
the economical and sociological motivations behind the immigration movement.
These studies, among others, have uncovered valuable information regarding the
position and desperateness behind the immigration, and in the international migration
framework these have been labelled as economic-voluntary migration. The economic
crisis as a by-product of the everlasting war environment had its toll on the
population in Afghanistan which created limited working opportunities. Even though
the Taliban reign had been officially overthrown, the cultural and organizational
power of the Taliban in Afghanistan is still strong and has been one of the ultimate
opportunities through which the young population could obtain a sustainable job and
as such, considered to be essential for their survival (Rahmini: 2010). This was

reinforced by the COI report stating that 70% of Taliban young fighters joined the
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Taliban stated that the reason for joining the Taliban was not for ideological reasons
but because of economic circumstances (COI: 2012). The deportations from Iran and
Europe show how economic challenges did in fact have direct influence on political
consequences. In Zerak’s interview with an Afghan youth called Abduallah Jan aged
22, he showed the impact of such economic challenges. Jan has been repeatedly
deported from Iran in three different times, he found the only solution in the
aftermath of the deportations in joining the Taliban forces in Afghanistan to sustain a
living. This example indicates how economic challenges have contributed to political
insurgency in the country as well as to human right violations. He expanded his
motivations with the following statement “I am the only breadwinner in our family of
eight... I went to Iran three times to try to find work, but I was expelled. I was in
debt, and my father told me to go to the city. | looked for a job for three weeks, but
then my brother got sick and needed medical treatment. He later died. Two of my
friends then suggested that I go to the local Taliban.” In respect to the interview, it
raises the question of whether Abduallah Jan could be considered as both the victim
of neglect by the refugee system and concluded as one of the perpetuators of human
right violations in Afghanistan. The freedom of individual choice has to be
considered in accordance with the economic reality of the region and through this

case it’s evident that Afghan nationals are forced to enter the political insurgency.

The transformation of economic motivations to political actions has been one form
that the negligence of the need of Afghan nationals resulted in, with further human
right violations. A reverse relation of it could be seen in the remoter areas of
Afghanistan where the central government is not strong enough and where the
political atmosphere drives economic challenges. Especially in Chandara and
Kunduz where Taliban forces have been the strongest, the government has little
authority in the area. These regions are mainly controlled and taxed by the Taliban
forces. In these regions families who have contributed one of their sons as a fighter
to the Taliban, became exempt from paying taxes to the Taliban. Furthermore,
Taliban forces have been demanding contributions to their campaign in the form of
financial or weapon. In the cases that families can’t pay their accumulated debt, they

can be exempted from it by giving one of their sons to Jihad (Giustozzi: 2010). In
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this respect working in Iran where wages are four times higher than in Afghanistan is
essential for families to keep the Taliban away from them. In this regard it could be
argued that what has been seen as economic migration is in fact necessary to live
relatively free in the region. In this respect the political atmosphere has direct
influence on the economic motivations of the Afghan families especially to keep
away from the Taliban. In conclusion it could be argued that the economic and
political motivations in the area have been often interrelated with each other hence
can’t be categorized in an isolated form. This has been mainly related to the single
Afghan young men whom are considered to be the region’s economic migrants.
Therefore, in the analysis of the Afghan migrations flows, one has to evaluate
through the background information about the civil insurgencies and the Taliban
threat which has political impact on Afghan national’s lives which highlights the
emergency of needed protection. In this respect on the smallest scale of international
protection standards, Afghan nationals deserved a fair protection determination
procedure for evaluation of their international protection regardless of their

motivations for their movement.

Safe third country principle in its main axis is to decide whether a country is safe for
a particular group of population to live in without the threat of deportation. In this
respect particularly young male Afghans can be considered as a group in danger. In
the case that the principle of safe third country will be executed in Turkey or any
other European country which they entailed to have an individual case it could be
seen that there have been a strong argument that will allow them to stay in the
country of destination. However not only Turkey but also other developed countries
do not effectively execute the main premise of the safe third country conception. In
2006, research of the Edmund Rice Center (ERC) illuminated the hazards of
deporting Afghan refugees with the Australian example. As the research focused on
the 40 Afghan refugees in Australia that have been rejected along with refugees of
other ethnic denominations. It was observed that Afghan refugees that were forced to
return to Afghanistan were once again forced to seek for asylum in Pakistan and
among these Afghan refugees, nine applicant lost their lives. Australia as a

government may not have pulled the trigger but is responsible for endangering the
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lives of the Afghan refugees by deporting them back to their country. In this regard,
sending refugees back to a war zone and externalizing the responsibility has to be
analyzed thoroughly without falling into the trap of shallow economic motivation or

security discourse which would put the lives of the Afghan refugees into danger.

The determination of the safe third country has been established on an individual
case basis in this regard as the non-refoulement principal acknowledges the rights of
those who are in more ambiguous positions, it also structures it in the general
framework. In this respect the Article 74 in the Law on Foreigners and International
Protection defines that ‘safe country’ has to be determined on the individual case
basis. In this regard the country especially has to ensure the freedom of the individual
not to be in danger on the basis of race, religion, political opinion or social group.
Afghanistan and Iran have been on questionable ground for decades in respect to
human rights violations. There have been 75,000 recognized refugees from Iran in
the world seeking protection. The total sum of the people of concern of Iranian origin
have totalled 103,874. Iran with these statistics can be considered as one of the
higher refugee generating countries and therefore there could be a legitimate
argument if Iran could ensure the freedoms of individuals from Afghanistan. It is
important to acknowledge the fact that Afghan nationals are not a homogenous
group, rather a diverse group, in which there have been people of concern that need

protection from both Afghanistan and Iran.

One of the most discussed human rights concerns in the region has been on the
subject of LGBT cases. In the Islamic Punishment Code it is a crime to be a
homosexual. This has been transformed in Iranian Law with the part called ‘The
Hadd (Punishment) of Lavat’ which defined the acts of homosexuality and methods
of proving sodomy. The punishment of sodomy defined in the law has been
punishable by death. The state’s hostile attitude towards to LGBT community often
led to asylum flows by the Iranian population. The particular group in this regard has
not been the Afghan population but those of LGBT individuals of Afghan nationals.
In Afghanistan there are also discriminative actions taken against the LGBT
individuals which have been on a social level as well as there is a legal sanction in
place in order to prevent LGBT actions. According to the Afghan Penal Code,
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consensual same-sex relations are punishable by long term imprisonment. Even
though there have been no death penalty executions in same-sex relations since the
fall of the Taliban, social taboos and violence against LGBT individuals have
increased significantly throughout 2012 which have been worse on a social level than
in Iran (US Department of State: 2012). In this regard the UNHCR’s consideration
of the asylum-seekers from Afghanistan has been described in the eligibility
guidelines; a consideration which emphasizes the situation of LGBT members by
stating that in light of the strong social taboos, as well as the criminalization of same-
sex relations, ‘LGBTI individuals are likely to be in need of international refugee
protection on account of their membership of a particular social group based on their
sexual orientation and/or gender identity, since they do not, or are perceived not to
conform to prevailing legal, religious and social norms’. The same statement can be
given for the LGBT individuals in Iran regardless of their nation of origin because of
the state repression. Even though the discrimination against LGBT individuals differs
between Afghanistan and Iran on social and political levels, it has been reported as a

dangerous environment in both of the countries for LGBT members.

Concerns of gender relations in Iran as well as in Afghanistan is not limited to LGBT
individuals but includes women as well. Women have been the target of
discriminatory actions through cultural and systemic frameworks. In Afghanistan
although there are positive developments in the legal area which have been reported
since the Taliban reign, a deeply rooted cultural reality and the slow development of
women’s rights, have been contributing to serious repercussions towards women.
This could be seen as a result of an unwilling attitude, as HRW had stated that they
had their doubt on the government’s commitment to the protection of women rights.
On the other hand, as a consequence of the weak central government and Taliban’s
power in the remote regions, violence against women has been common in the
agenda on human rights violations in Afghanistan. The projected law aimed to
protect women's rights violations and has been opposing many systemic human right
violations against women; the law aimed to criminalize child marriage, forced
marriage and 17 other acts of violence against women, including rape and domestic

violence (UNHCR: 2013). The same systematic problem against women can also be
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seen in Iran with the civil law in Iran which legalizes the age of marriage in Iran to
13 for girls and 15 for boys. In addition to that with the consent of the father
legitimate marriage age could be lowered down. The traumatic effects of early age
marriage for women can be seen through psychological problems and also reinforced
by the physical damage in years following which could end with the death of the
young brides. The low legal age for marriage is not the only violation against women
or children but the systematic nature of the marriage has also proved to be
problematic. According to the Civil Code of Iran stating the obligations of Tamkin,
(obedience of women) which defines the obligations of wife to meet the sexual
desires of her husband, which gives the husband right to perform marital rape. In the
case that a woman fights against this, she could abandon her maintenance rights and
find herself in an insecure position. This regulation has also been in force in the cases
of domestic violence in which it is required that the woman stays at the husband’s
house even if she has been a target of domestic violence (Justice for Iran: 2013). In
the light of these examples women could be considered as one of the most vulnerable
groups in the refugee population and as such, their cases have to be handled with
more delicacy. UNHCR in Turkey has been giving priority to the cases of ‘alone
women’ as well as those accompanied by children to accommodate and resettle to a
third country. However Afghan women have been exempt from this regulation, with
the halt of the procedures and by that, the protection of women was also in danger.
As the refugee system in Iran is not effective and the legal system reinforces the
volatile environment for women suffering from domestic violence it could be

strongly argued that Iran cannot be regarded as a safe third country for woman.

The framework for the ‘Safe Third Country’ principal functions through assessing
the concept of safety in practice on several dimensions, to ensure the wellbeing of
refugees once they are returned to a country. Considering the so forth put arguments
against Iran’s poor record on providing an informal protection, it suggest a strong
potential argument against the safe categorization of Iran in the evaluation of the
Afghan refugees’ position. The most significant difference in the execution of ‘Safe
Third Country’ principle from that of ‘First Country of Asylum’ is the individual

basis determination of each case. In this regard, on top of the deportation threat that

103



endangers particularly young Afghan men which originates from either nationality,
gender, or being a member of the LGBT, are inherent dangers both in Afghanistan
and Iran which could be considered separately from the Afghan identity. Even if
women or the LGBT acted indifferent from Iranian people, in the essence of the
system in Afghanistan as well as in Iran, there is apparent a discriminative attitude
prevalent. The legal possibilities of externalizing the responsibility of the Afghan
Refugees in Turkey have been met with critical encounters. It could be argued that
Afghan refugees’ position even in the minimal standards of the international refugee

system entails the right of protection both from Iran and Afghanistan.

4.3: Afghan Refugees in Turkey

The previous section discussed the legal shortcomings of the externalization
prospects of the Afghan refugees. One of the most interesting elements of the Afghan
refugee crisis is the contradictory role of the UNHCR in the region. Since The
UNHCR’s main purpose in Iran has been defined to include Afghan nationals into
the refugee system and providing protection for them, yet on the other hand, in
Turkey, the UNHCR has been actively excluding Afghan refugees from the Turkish
refugee system. The difference in attitude towards the Afghan population between
Iran and Turkey has been that Iran has been actively hostile towards the Afghan
population to the point that deportations became a daily reality. In the case of
Turkey, because of the legal structure and the efficiency of the non-refoulement
principle to those who are in the system (even though the procedures have been
halted, Afghan population has been registered to system) such groups can be
considered as no threat to Europe. Turkey and UNHCR’s position however, is
neglecting the population’s demands. It could be argued that Turkey has a passive
hostile attitude towards the Afghan population which is clearly a ‘grey ground’ for
responsibility. Through this passive attitude Turkey has been trying to force the
Afghan population to ‘voluntarily’ return or force them to another destination which
would mean abandonment of their refugee process. This passive hostile attitude can
be analyzed through three important dimensions which are also interrelated with each

other to some degree.

The first area to be investigated is directly related with the absence of any legal basis
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on the Afghan refugee situation. The ambiguous and chaotic nature of the legal
presentation of the Afghan issue has been empowering the negative effects of the
other areas of concern. The second important dimension is directly related with the
refugees in Turkey regardless of their origin. In this respect, the negative perception
of the Syrian population in particular, has its tolls on the other refugee groups as
well. However it’s not only limited to the social perception but also the daily life
struggles of the refugees with the system; an important basis to be looked upon. The
third important dimension is the particular social group these refugees belong to
other than their country of origin. Gender issues especially on the subject of LGBT
identities had to be investigated through a broader aspect. Even though there is not a
legal dimension to the problem it could acknowledged as a systemic discrimination
on its social relations to officials of the state and local people of the area. These three
dimensions also bear the question of whether Turkey could be respected as a ‘safe
third country’ or ‘first country of asylum’. In this aspect could the Afghan refugees

responsibility could be externalized to Turkey or not.

The legal void of the Afghan refugees’ statuses has been one of the key determinants
of the crisis. As it was mentioned before, Turkey currently has a big refugee crisis
because of the insurgencies in Syria. The Syrian refugee crisis in Turkey had both a
positive and negative impact on the Afghan refugees. The first as it was mentioned
because of the Syrian Refugee crisis, was that the border controls became loosened
in the eastern borders which better enabled the Afghan population to seek protection
in Turkey through easier access to the country. Regardless of the political legal rights
of the refugees, border controls frequently fall onto the grey side of the refugee
rights. On the borders an immigrant can’t get into the country and can be sent back
before even having had the chance to make an asylum claim. In an inspection of
close history before the Syrian refugee crisis, In 2009 Amnesty International Report
Afghan nationals claim about the accession to Turkey has been stated as following;
“they were punched and kicked in gendarmerie custody after their arrest while they
crossed the border irregularly from Iran. They told Amnesty International that they
crossed the border three times, each time being apprehended, beaten and returned to

Iran before being able to cross the border area” (Amnesty International: 2009, 26).

105



Such examples of State using violence on the borders and forbidding refugees to
enter Turkey for fear of them becoming a burden to country, can be seen as

externalizing the responsibility on the basis of physical force.

The violence on eastern borders remains a question on the national and international
agenda with a recent case which happened in Van. On 16 May 2014, Liitfullah Tacik,
a 17 year old Afghan boy was apprehended by the police along with 21 other Afghan
nationals in Igdir and sent to Igdir Foreigners Department Directory. As Liitfullah
was under 18 year old, he and 6 other minors were sent to a Youth Center under the
Family and Social Policies Ministry and one day later they were taken to a
Deportation Center. In this center it was claimed that Liitfuallah Tacik was beaten
and hospitalized, two days later he died in that hospital from cerebral haemorrhage
(Saymaz: 2014). During the investigation of the incident, other minors in the centre
were released and it was claimed that they may have gone back to their country.
Since there were no cameras working on that particular day, coupled with the
disappearance of the witnesses, no conclusive evidence on whether the allegations
against Tacik were true or not, could be found This recent event illustrates how the
absence of a refugee status in the border regions of Turkey has been dangerous and
how the officials might have little respect for the human rights of these nationals who
have every right to be protected. Even after the new law, detention centres and
violence remain an issue that need to be addressed and effective control mechanisms
need to be established in the closest time possible. Despite these particular cases, in
general, the statistics indicate a sudden rise in numbers of refugees in Turkey and it
could be argued that this rise is due in part, to Afghan refugees’ accession to Turkey

becoming relatively easier than before.

The different procedural process for the Afghan refugees has been the most striking
difference than for any other refugee group in the world. The international position
concerning statuses of Afghan refugees and the economic challenges faced by the
countries have been the main obstacles for Afghan refugees in their quest to obtain a
just determination process. The negative impact of the Syrian refugee crisis on the
refugee system could be dominantly explained by the economic burden that it puts on
Turkey. In particular, the European Union prioritization of the refugee system also
106



deepens the problematic nature of the crisis. This can be seen in section 3.1.3 in
which through the early EU-Turkey accession discussions, the first subject of
alignment requested was particularly related with the border controls including the
routes leading to Europe. In addition to that, in 2012, €20 million has been issued to
Turkey under the Instrument for Pre-accession Assistance for the purpose of
strengthening the border surveillance capacity (Amnesty International: 2014).
During this period the Syrian refugee crisis was in its early stages where 280,000
Syrians had been requesting protection in Turkey. The humanitarian aid to Turkey on
this subject was only €3.8 million from the European Commission and €10.5 million
from all EU member states. Through analysis of relevant financial data it could be
argued that the domestic interests of EU and prevention of the refugee flows were
more important than the wellbeing and proper care of the refugees. However it is also
important to point out that early on in the Syrian refugee crisis, Turkey was reluctant
to get help for the Syrian refugee crisis. Even though the humanitarian assistance aid
has been increased substantially, it has been still relatively small in respect to the size
of the refugee population. The Turkish Prime Ministry Disaster and Emergency
Management Presidency (AFAD) reported, US$2.5 billion has been spent starting
from the beginning of the crisis to April 2014. In this period including the aid from
EC, the international community’s total contribution has been US$200 million
(Kirigci: 2014). In this respect, Turkey through 2010 to 2013 became 4t largest
donor in humanitarian assistance which in comparison to Turkey’s GDP level is a
relatively huge number™. Under heavy financial burden Turkey has been asking for
more financial assistance from the international community. Considering the
financial burden Turkey has been carrying, the Afghan Refugees’ position became
more of a liability to sustain the refugee system. Although there was no official
statement, the probable scenario of UNHCR and Turkey, was the assumption that
Afghan refugee flows from Iran to Turkey could lead to high numbers of refugees
which could also threaten the refugee system in Turkey hence legitimizing the

negligence of refugees and also the halt of the procedures.

The halt of the refugee status determination leads Afghan refugees to a more

19 Global Humanitarian Assistance Report 2013
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ambiguous future. Lengths of the procedures have had a more severe impact on
Afghan refugees than they have had on other refugees. Turkey’s determination
process has been a particularly long process as it first determines the refugee status
and other countries are investigated as part of the process of resettlement. The
psychological and physical effects of the long process and the effects of the
ambiguity it brings with the process, have been discussed in Section 3.2.1. On top of
the long status determination process, Afghan refugees are also faced with potential
stoppage of the process. Even if the procedures are restarted quickly, the process
awaits for the Afghan applicants remains long and ambiguous. However it is still
crucial as in the best scenario on the possible restart of the procedures Afghan
nationals who gained refugee status could regulate certain arbitrary social benefits
from the state and UNHCR. One particular subject on the matter is the healthcare
that UNHCR provides for the refugees. Related with the healthcare, one of the most
peculiar developments on the subject of the status determination process has been
that UNHCR in fact have been executing the Refugee Status Determination on a very
small percentage of Afghan refugees. The system has not been upheld for everyone,
and many Afghan nationals who are on the verge of death have been granted refugee
status. However as has been mentioned, the perception of UNHCR is that the
appealer is awaiting a certain death. This shows that UNHCR in fact can execute the
determination process on will, however have been reserving its right for unhopeful
cases. An awareness of this attitude raises the question of whether UNHCR in
Turkey has been purposefully attempting to break the hopes of the Afghan refugees
by enforcing a voluntary return. It could be argued strongly that Afghan refugees
have been constrained to this legal limbo, which bears to question that in accordance
to the ‘First Country of Asylum’ principle Turkey could be qualified as a first
country of asylum for the Afghan refugees.

The legal limbo Afghan refugees have been stuck into is the particular problem
unique to Afghan nationals. This essential difference from other convention refugees
has reinforced the negative impacts of their sufferings in daily life practices. The
problems and obstacles refugees encounter have been described and analyzed in

Section 3.2. Even though the new Law on Foreigners and International Protection
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regulated social services, it has been relatively new and the problems are still very
significant on the daily struggles of the refugees. Afghan refugees have been
enduring the same daily life obstacles that asylum seekers/refugees faces every day.
Even though Afghan nationals are in the legal limbo of the system and the process
has been halted indefinitely, they are still compelled to live in the satellite cities
which they originally selected from the limited options available to them. The
limitation placed on their mobility has indirectly restricted their access to civil
societies who campaign against the unfair treatment of Afghan refugees by the
UNHCR and Turkey. As section 3.2.2 described through an analysis of the satellite
cities, one of the outcomes to restriction of movement was the disabling big cities for
the refugees. In this respect Afghan nationals that needed jobs or who couldn’t
sustain living in the satellite city were forced to get out of the system to go big cities
to look for work or help. As civil societies in Turkey mainly concentrated their
efforts on the big cities and provided assistance to immigrants in general, going out
of the system to settle in a big city therefore offers very little comfort for those who

would not qualify for assistance from the state or UNHCR.

The ambiguous time interval and the fixed geographical space for refugees
determines the degree of the challenges that refugees have to face. As it was
mentioned before, the assigned satellite city of a refugee is also determining what
social opportunities one can benefit from. The social opportunities can be defined as
the basic needs to sustain a living in a place such as healthcare, education and job
opportunities. As these intervals determine the wellbeing of the refugee, on the
Afghan refugees’ position as there are no future prospects of resettlement they are
also stuck in the place they were assigned to live in. In this respect the social
perception that refugees live in could reinforce or discourage in their daily life
struggles. Since the influx of Syrian nationals reached a critical level, refugees in
general started to attract more attention from the media. In the media there have been
two contradictory approaches in the portrayal of the refugees. On the one hand
newspapers portray refugees as poor, weak, problematic people yet on the other hand
they have been portrayed as thieves, murderers, rebels or rapists in short, as criminals

(Erdogan: 2014, 37). Media portrayals of the refugees have been reinforcing the
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negative image of the refuges, especially those of the Syrian population. In the
research it has been noted that 62.3% of the interviewers agreed on the argument that
Syrian refugees were criminals that disturb the public order and morality.?’ This has
been reinforced with the movements of local people in Gaziantep, Kayseri, Adana,
Kahramanmaras and Sanlurfa against the Syrian refugees. The main justification
behind all of these lynch campaigns has been the alleged vulgar behaviour of the
Syrian populations, as to a level that they can’t feel secure for their wives and kids.
Deterioration of the refugees’ image in the eyes of the public, has been rooted in the
economic challenges that the Syrian refugee population faces in their daily life
struggles. This also negatively influenced other refugee groups as Syrians, Iranians,
Afghans have been considered to be foreigners and little attention given to their

nationality.

Negative images of the refugees in general had contributed to the inhospitable
environment for the Afghan refugees. State and UNHCR restrictive attitudes with
regards to meeting the needs of the Afghan refugees creating a problematic
environment to an extent that Afghan nationals cannot sustain a living in Turkey.
The Coordination Group of Afghan Refugees (CGAR) stated that, UNHCR has not
met the adequate level on the issues of humanitarian assistance. One particular
subject regarding humanitarian assistance has been the food aid programs, which
have been reported to be scarce. The food assistance often consists of one warm meal
a day and a box of pasta for a week (CGAR in Turkey: 2014). As Afghan families
practically can’t obtain a work permit,?* relying on such a poor diet for many years
may result in health concerns. Another form of humanitarian assistance that refugees
ideally rely upon is the monetary aid from the UNHCR. However the numbers of
Afghan refugees receiving formal assistance has been insignificant in respect to the
total Afghan population. Part of the reason for this, is the eligibility criteria for the
aid has been too restrictive in manner and doesn’t have the structure to measure the

real situation of refugees. Before the halt process multeci.org undertook an interview

2 Murat Erdogan conducted a research on the social perception of the Syrian refugees by
making in-depth interviews with 144 people, of which 77 of them have been Turkish
nationals living in the the border cities Gaziantep, Kilis, Hatay and part of them have been
living big cities as Istanbul and I1zmir
2! See Section 3.2.4 Legal Access to Work.
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with three Afghan women, two of whom were divorced from their husbands. They
claimed that they repeatedly asked for financial assistance from UNHCR but were
always turned down. One of them explained her personal story to show the
superficial structure of the UNHCR Turkey visits. The Afghan woman claimed that
she only had pieces of furniture that were given to her by neighbours and had barely
bought a TV and a satellite with her money. The superficial inspection consists of
taking photographs of the house and sending them to the UN claiming that the
photographs were evidence of a family which was well off on their own and not in
need of financial assistance. However during that period, the Afghan interviewee
explained that she had a 6 months old baby and despite this, she worked every day
till midnight and still couldn’t sustain a living.?? This claim can be also reinforced
with the arguments in the Coordination of Afghan Refugees report, which states that
“Furnishing an apartment with discarded items from the street, such as a television or
a rug, can be considered grounds for denial”. The vulnerable situation of the Afghan
refugees thus deepened with the lack of social aids from the UNHCR and Turkish
government. The lack of humanitarian assistance could be replaced with informal
relations in neighbourhood, however because of the rising tension stemmed from the

Syrian populations existence, informal relations also were also now in jeopardy.

In the framework where formal and informal lines of assistance are limited for
Afghan refugees, they became more vulnerable to exploitation as to an extent,
employment became indispensable for survival. Challenges to legal access to work,
has been discussed in Section 3.2.4, yet the developments stated in this part didn’t
change anything for the Afghan refugees in practice. Despite the inclusion of
refugees to employment being enabled with the expansion of legal access to work,
there have not been any developments in respect to the social reality of employment
in Turkey. In this aspect through the AKP period, neoliberal policies became part of
the government agenda with the increasing privatization and adaptation of provision
as 4/C employment statuses. Since the government established the structure where
exploitation of the worker became the new strategy of the economy, employers

22 http://www.multeci.net/index.php?option=com_content&view=article&id=241%3Abir-

bucuk-ay-darda-kaldk-bize-cadr-bile-verilmedi-ama-bizi-en-cok-birlemi-milletler-
etkiledi&catid=41%3Aroportaj&lang=tr
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started to exploit this situation. This led to an increase of employment through sub-
contracting, which led contract laboring to become the main form of employment.
Dominance of the precarious work also affected refugees to be in the most insecure

position as they are more prone to exploitation without citizenship.

In this insecure working environment even though there has been legal structure for
legal access, none of the middle or low-skill Afghan workers attained a work permit
(CGAR: 2014). In general Afghan refugees can find jobs below the minimum wage
and earn less than their Turkish co-workers for their equivalent labor. Zakira H.
Frotan, spokesperson of the Afghan refugees, in an interview, talked about the
working conditions of the Afghan refugees.”® She stated that Afghan refugees on
average, work in heavy conditions for 14-15 hours a day and earn 500-600TI a
month. She referred to one specific case where an Afghan refugee worked for
200TL whereas the minimum wage®* has been 810, 70 net as of July 2014. The
claims of Zakira H. Frotan on the working environment has also been stated in other
researches which emphasizes that wages of the refugees have been delayed at times
for 6-12 months or more, and refugees later fired without/partial payment. This
claim has been vocalized through different studies; one of the more recent studies
addressed this issue as the ‘biggest injustice’ in the research (Toks6z, Erdogdu and
Kagka: 2012, 23). Afghan refugees’ vulnerability becomes more evident as refugees
can’t go to the police to complain in cases where an employer does not pay the wage
of the worker The reason of this stems from the fear of deportation as the law on
refugees is very strict on the illegal actions of the refugees and the current legal
system carries heavy penalties for refugees, fining the employee amounts over 1000
TL which is equivalent to 2 months wage or more of an average refugee labour. The
working conditions of refugees in Turkey needs to be dealt with in a more systematic
approach rather than individual choices of the employers in which the problem of
precarious work is a general issue in Turkey and can’t be narrowed to refugee or
migration issue. However it is also important to acknowledge that being a refugee

certainly creates a more vulnerable position than for other general members of the

23 Zakira H. Frotan Diinya 'min Nébeti on Kudiis TV aired in 02.06.2014
2 One has to keep in mind that the minimum wage is not sufficient enough for a family to
sustain living in Turkey.
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workforce.

One of the upsides of the Syrian refugee case has been the development in the
healthcare system which allowed other refugees to benefit from it. Although there
have been recent developments occurred in healthcare system, the effects of it on
Afghan refugees can’t be measured yet. However observing past records there have
been healthcare deficiencies because of financial troubles which have ended with the
death of Afghan refugees. It has been reported that in 2013, six cases resulted with
the death of a refugee because of the financial insufficiencies of the refugees to pay
for the treatment of otherwise curable or controllable diseases (Hekmat: 2014). The
developments and issues of the healthcare system cannot be limited to the physical
health of the refugees rather must be broadened to include the mental health
conditions which have been equally important for the survival of the refugee. There
have been four cases in 2013 that illustrate the need for psychological help in the
Afghan refugees’ situation. Three of the four cases have been suicide attempts and
the other one has also been a suicide after an Afghan murdered his parents and two
sisters, though the reason behind the suicides have not been stated (Hekmat: 2013).
In this regard one can question the circumstances which brought a refugee to flee
their country to secure their life but then commit suicide in Turkey. Past traumatic
experiences in Afghanistan, the despair that comes with the living conditions in
Turkey and an ambiguous future can be described as serious precursors for mental
health. There were several attempts to organize activities for Afghan minors to
increase moral support which have been rejected repeatedly by the police (Hekmat:
2013). UNHCR and Turkey need to acknowledge the fact that Afghan nationals are
coming from a war zone which supports the idea that psychological counselling is
imperative to ensure sound mental health. In order to avoid such tragic deaths,
Turkey and UNHCR need to acknowledge the highly vulnerable position of the
Afghan refugees. This could only achieved through psychological counselling as a
precaution to possible traumatic events and more specifically in the Afghan case to
guide their situation through the halt process which bears many uncertainties leading

to depression.

So far Afghan refugees in Turkey have been discussed as a homogenous group and
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their problems have been discussed in general. Gender relations need to be
investigated more comprehensively to understand that it is not a problematic issue in
a particular country context but that Afgans are vulnerable and threatened in various
nations systems and cultures. Gender related human rights issues have been
identified by the social group of the person rather than their nationality. Contrarily
through national refugee issues, particular social groups melted into the general
framework. Although gender issues in Turkey and specifically in small cities is very
problematic and needs to be analysed comprehensively, this thesis will briefly enter
the discussion of gender relations to acknowledge the reality of these problems in the
country and of the refugee system in general. LGBT refugees have been the most
significant and distinctive group showing the vulnerability of the particular refugee
groups challenges. In an interview with an Iranian refugee living in one of the more
tolerant satellite cities (Eskisehir) talked about the social harassment in daily life;
“There, it was the state that bothered us, not the people. And here, the state leaves us
alone, but the people are harassing us. (Feldman: 2014)” These words have been
used to describe the difference between living as LGBT member in Iran and Turkey.
In Turkey generally there has been a serious threat of harassment and attack on
LGBT members which has been tracked by NGOs most especially KAOS GL?. In
2014 with the Bill for Amending Several Laws to Develop Basic Rights and
Freedoms, hate crime and discrimination was regulated and became punishable by
criminal law. It was demanded that discrimination against LGBT be included in the
bill but on the contrary, the government choose to leave it out (KAOS GL: 2014). In
this regard the state’s non-action can be interpreted as being discriminatory as it
leaves LGBT unprotected. LGBT Afghan refugees have a similar experience to other
LGBT members in satellite cities; in an interview a gay Afghan refugee claimed that
one of his friends was stabbed in Nevsehir after being called a girl and the
interviewee was also beaten afterwards because he was thought to be of Iranian
origin like the others. After they reported the attack to the police, the attackers asked
them to withdraw their complaint and told them that ‘they thought they were

terrorists’ (Iren: 2014). This example illustrates how security discourse has been

2 Further information and news on the subject visit KAOS GL internet site from the
following link: http://www.kaosgl.com/kategori.php?id=2-3
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used as legitimization for attacking refugees whereas they were insulted in the first
instance with homophobic words. Hostile attitudes towards the refugees is not
directly related to their foreign identity but stems from a general attitude towards
LGBT members as well. However being a refugee enhances the effects of hostility
towards LGBT members as they are confined to the limits of the satellite city.

Through the analysis of the three dimensions it could be argued that Turkey and
UNHCR cooperatively reinforce or in some respects create inhospitable
environments for Afghan refugees. This in turn, forces Afghan refugees out of the
refugee system to become illegal immigrants in the country. This then creates a
legitimate case for deporting Afghan nationals back to their country. In the previous
chapter it was discussed that when the refugee system becomes unstable and
unreliable, refugees start searching for other means to get protection in different
countries. Given Turkey’s position in the gateway of Europe, Afghan refugees
started to take more action to change their fate by paying human smugglers to get in
Europe. One of the most traditional routes to Europe by human traffickers has been
through the Aegean Sea to Greece which has been subject to many issues in the past.
Amnesty international reported that starting from August 2012 at least 210 people,
including children, lost their lives or were reported missing feared dead. In addition
to these reported statistics, another 24 lives were lost in Istanbul on the Bosporus
which heightens the gravity of the situation. ?® The route from Turkey to Bulgaria has
also been a route of illegal trafficking to which the Bulgarian government responded
by building a 30km long fences to ensure security of the borders. In 2014 there have
been 6090 immigrants trespassing the Turkish border of whom 3,810 of them were
Syrian, 575 Afghan nationals and 796 Myanmar nationals (TBMM report: 2014). As
the statistics of Myanmar nationals posits an irregularity it is mainly because of the
fact that it has been made up by the Syrian or Afghan nationals. It has been a tactic
used by the refugees due to absence of Myanmar representation in the country and
therefore couldn’t be deported back to their country. Afghan refugees have the
highest ratio to their population in Turkey trying to force their way out of the country

?® The latest http://haber.sol.org.tr/kent-gundemleri/istanbul-bogazinda-multeci-teknesi-batti-
24-kisi-hayatini-kaybetti-haberi-99512
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but often at times find themselves beaten and pushed back to the country and in
worst cases ended with the loss of their lives. Hence one can argue that due to the
insufficient protection of the Afghan refugees resulting with loss of many lives,
Turkey can’t be regarded as a safe country for the Afghan refugees. This raises the
question of whether it is enough to be in the refugee system even though the system
itself doesn’t proceed or protect. Furthermore in the case that state and the
responsible international agencies passively force Afghan refugees out of the system
by neglecting them, could that country still be regarded as a safe third country? If the
safe third country principal in its minimal standards is applicable for Turkey, then the
question of individual freedom in the core of liberalism and the refugee system is
questionable since the value of the system is bigger and more important than the life
and freedom of the individual. If no positive action is taken for the Afghan refugees,

the situation it could be argued, could become more drastic in the following years.
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CHAPTER 5:

CONCLUSION

This thesis aimed to examine the transformation of refugee policies in Europe
specifically throughout the neoliberal period. The peculiarity of the refugee policies
in the neoliberal period is in the additional policies implemented to externalize the
responsibility of the refugees. It is suggested that this externalization process, cannot
be explained through an isolated approach which only focus on the diversifications
within the refugee studies. In order to conduct a comprehensive analysis of the
externalization process, this thesis examines the nature of hitherto externalization
applications on three main grounds; limitation of refugees access through
international borders, international legal components of the externalization policies

and the sustainability of the refugee status in the host country.

The first ground of post-cold war externalization process was related to the
restriction and qualification of the access of refugees to the territories of host
countries. Throughout the examination of the international framework it was seen
that the first line of actions regarding the restrictions on refugees started with the
execution of the visa policies and the usage of the carrier transportations as defence
mechanism to protect illegal access to the country. In the emergence of the European
Union, establishing a control mechanism upon the flows of population within the
domestic borders of the union and the inflows from the external borders constituted
an integral principle. Throughout the discussion of the Turkish framework it was also
emphasized that EU border policies and the implemented visa criteria influenced the
immigration flows which directly contributed to the prioritization of Turkey in the
new immigration system. In the EU accession directives the first instruction for
Turkey- was concerning its border control mechanisms and included readmission
agreements and stricter policing on the visa control standards. In the Turkish

framework and the Afghan refugee case, it was once again emphasized that border

117



controls had been an integral part of the established refugee system. These cases
suggested that the European community inclined more to funding border control
mechanisms than investing on the refugee system in Turkey. Another practical
reality witnessed in the Afghan refugee case was rejections of the refugees on the
borders. The same issue was also discussed in the Turkish framework regarding the
illegal return of the refugees. On the borders between Bulgaria-Turkey and Greece-
Turkey there had been many rejections without a proper investigation of the cases.
Therefore the responsibility of the refugees has never been taken by the host country
by means of neglecting the refugees’ right to lodge an application to official
responsible body. Physical abuse, illegal imprisonment and the violation of non-
refoulement records have taken place off the records in this areas and many refugees
without getting into the system suffers from the neglect of the countries to take
responsibility of these people of concern. In comparison, during the early period of
the refugee system throughout 1960s-70s, mainly as a result of the global effect of
Keynesian policies refugees could access to the countries even in cases of
inadequacy of the legal components of the refugee system and the countries still
could provide refugees with a form of informal protection by permitting them to stay
in the country. In this respect subsequent restrictive policies regarding the borders

made conspicuous the structural inadequacies of the ongoing refugee system.

Throughout the externalization process, accession to host country has been the part
of the problem of externalization of the responsibility of refugees that drew attention
to legal components of the refugee system. Especially in the post-1980 period,
specific strategies has been adopted to ensure limiting the access of potential
refugees to the refugee system in the countries. These strategies comprises the unique
features of the externalization process pertaining to the refugeeness of a particular
individual. The fundamental basis of the refugee status and its expounded
development establishes the ground for the implementation of the restrictive policies.
In this regard the regional developments of the refugee definition and European
conventionalist response to the expansion of the refugee definition created a suitable
environment for the pullulation of the restrictive policies. One of the most important

development that influenced the future of restrictive policies was the emergence of
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the term “asylum seeker” which also led to a transformation in the definition of the

refugee concept.

The term ‘asylum seeker’ created a grey area in which despite a refugee becomes a
part of the system she couldn’t benefit from the rights those which system provides.
This fundamental change that came forward with the emergence of the term ‘asylum
secker’ ambiguate the ground of the refugee status. It altered refugee status into a
“recognizable” status rather than being a “declaratory” status. The difference in
between current and previous terms is that being a refugee was no longer based upon
the declaration of the individual which changed the relation between the host country
and the applicant. The state’s responsibility to provide a security is also changed
when refugee status was qualified to be recognized by the state. Hence the system
shifted the obligation to individual with regard to ensuring the means to stay in the
system by proving her being a refugee and her condition of vulnerability to the
officials in the host country. Henceforth, this became an integral part of the present
refugee system. The state’s obligation to provide a security for the refugees
transformed into an issue of credibility since the determination of the procedure was
no longer on a declaratory basis and it was asserted heretofore that the claim of the
applicant, as a norm, is taken on a suspicious ground by the authorities. In this
framework the claim of bogus asylum application became the basis of the new
restrictive policies which later on expanded with the claims of asylum shopping and
manifestly unfounded asylum application. These refugee principals became the new
fundamental stones of the refugee system that shaped the new international refugee

system.

The transformation of new international refugee system had its effects on the Turkish
refugee system. In this new refugee system Turkey became one of the primary
receiving country of asylum seekers mainly because of its geopolitical position. In an
isolated observation of the international refugee system, this international
cooperation appear to be a new field that connects Turkey and EU. Nevertheless
Turkey’s position in the international migration system have had a historical
continuity which is transformed only with regard to its role with the new
international migration system. Since the previous international system prioritized
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domestic foreign labour, Turkey was mainly functioning as a country of generating
labour force to industrialized western countries. In this regard Turkey was
characterized as a country of emigration; an image established mainly over the guest
labour agreements especially with Germany. Whereas in the new system Turkey’s
role transformed to be an immigration country for refugees coming from the Middle
East. This new cooperation protects EU countries from unwanted refugee flows by
using Turkey as one of the buffer zones between refugees and western countries. The
Turkish framework showed how this cooperation was adopted by Turkey with the

enforcements of international law and cooperation towards the EU accession process.

In the beginning of the cooperation of Turkey-EU, state sovereignty right on
domestic arena had been one of the main problems in the determination process in
addition to the restrictive nature of policies adopted in Turkey. Challenges in the
determination process had its roots in the contradictive verdicts on the asylum
applications in between Turkey and UNHCR. This was overcome by means of
international court decisions in favour of the UNHCR’s decisions on the cases
against Turkey. One of the important result of this contradiction was the
empowerment of the non-refoulement principal in Turkey which has been accepted
to be on a higher ground than the domestic law. Therefore in this thesis it is
propounded that the non-refoulement principal overrules Turkey’s reserved right
from the Geneva Convention which enforce geographical limitations to the refugee
applications. In this respect one of the most discussed subjects in the refugee studies,
the geographical limitations, is not the biggest practical challenges of the refugees in

Turkey.

The EU refugee system in its essence can be characterized as an exclusionist system.
The early experiences in Turkey was similar since it have adopted exclusionist
system as well. Turkish system also functioned to allocate the refugee responsibility
to another institute and by enforcing poor refugee regulations it created an
unwelcoming environment for potential refugees to lodge their applications.
However the problem emerging in accordance with EU refugee system logic was that
the externalization of the refugees by Turkey was not in a controlled and institutional
manner. The refugees enforced out of Turkey are spread internationally through
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illegal methods of transportations. Distrust to the refugee system in Turkey has been
one of the reasons for refugees to force their way to Europe. In this regard EU and
Turkey had contradiction over the refugee subject not out of a responsibility with

regard to human rights but because of the private interests.

On legal part the EU accession process functions to motivate Turkey to adopt a
functioning refugee system that is to become a part of the international refugee
system. This was achieved with the new ‘Law on Foreigners and International
Protection’ by creating a legal framework for the first time which regulated the
international protection standards. In the projected Turkish refugee system’s the
depth of international protection entitled to refugees was expanded, nevertheless the
scope of those who can benefit from the framework was limited. In this respect with
the new law Turkey became both the victim and the perpetrator of the externalization
of the refugee responsibility process. This could be observed on the basis of the two
refugee populations in Turkey. As the Syrian refugee case shows, Turkey became a
victim of the international refugee system as she was one of the main receivers of the
emerging Syrian refugee flow. On the other hand, through investigating Afghan
refugee case it was set forth that Turkey was the main perpetrator of the

externalization process.

Within the international refugee system the practice of externalization of the
responsibility of the refugees became legitimized with the principal of sharing the
burden of refugees. The new legal applications derived with a view to protect the
system in the traditional immigration countries especially Germany, England and
France. Sharing the burden in this regard reduced the shallow understanding to
offloading potential refugee population to stay in the local neighbours of the origin
country. The legal fundamental framework of the externalization process was
established through two main principals known as ‘first country of asylum’ and ‘safe
third country’. These two concepts became the pillars of the refugee flow regulation
in their capacity to reject the responsibility of potential refugees and send back to a
third country. Among these two concepts, ‘First country of asylum’ principle
functions to regulate the potential refugee applicants who officially entered in the
asylum system in the antecedent country In this respect the whole process is
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determined and settled in between two countries in question and the person of
concern -the refugee- is not involved in the process. On the other hand ‘Safe Third
Country’ principle functions to regulate potential refugees who has been assumed to
have an informal protection in the previous country of stay. In this regard ‘safe third
country’ is a more complicated principal as the stay in the previous country became a
question to be investigated. Hence in this principal for each case a separate
determination procedure is required and the person of concern is included in the

determination process.

Afghan refugee crisis in Turkey is under the suspicion that these two principals can
be executed to send the Afghan refugees back to Iran. The suspicion of such
externalization process stems from the fact that Afghan refugees’ determination
procedures were halted and new applications are no longer accepted. Unofficial
claim explaining the reason behind the halt of the procedures on the basis that
Afghan refugees were coming from Iran have created the emphasis that the legal
action requires ‘safe third country’ or ‘first country of asylum’ principal to function
in the systemic refugee system. In the investigation whether it was possible for these
principals to function in the Afghan refugee crisis in Turkey, it was observed that
there has been strong evidence advocating that Iran cannot be qualified as ‘safe third
country’ or ‘first country of asylum’. In the analysis on the basis that Iran could
qualify as ‘first country of asylum’ it was seen that the refugee system in Iran has not
been institutionalized and have serious defects as to provide a determination
procedure for every potential applicant. Reports on Iran’s refugee system has
accused Iran of not being transparent and not accepting refugee claims. In this regard
the probability of Afghan refugees in Turkey to be in the formal protection system in
Iran has been fairly low. as regards to | her record on the refugee policies, Iran
publicly stated that refugee population in the country has been overwhelming and
asked for international cooperation to offload her refugee population. This suggest
that Iran would not cooperate for the return of the Afghan refugees in Turkey. In this
regard even if Turkey or UNHCR applied to execute ‘first country of asylum’
principal they still wouldn’t have legitimate ground to send these refugees back to

Iran.
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As to whether Iran could qualify as ‘safe third country’, it could be argued on the
basis of Iran’s poor human right records, especially on the LGBTT and Gender
issues, that these created a strong argument against Iran. Besides, let alone evaluating
Iran’s capacity to protect these people of concern, Iran has been one of the higher
refugee generator countries in the world especially LGBTT members and women.
Another interesting conclusion reached through the analysis was the ambiguous line
between the economic and political labelling of the migration movement. Afghan
nationals especially young single adults in Iran has been labelled to be economic
migrants by virtue of Afghan population’s historical experience in the country and
the economic struggles emerging within Afghanistan. Moreover it was seen that the
economic reasons had direct political results in Afghanistan which led to human right
violations and particular groups became exposed to more vulnerable situations in
these areas and in return became destitute for a proper determination procedure to
ensure their wellbeing. Since Iran cannot provide such a determination process and
refoulement is a direct threat to these groups ‘safe third country’ principle would not
be applicable in these cases. Because of individual case determination process it
could be argued that most of these cases would not be qualify to have a legitimate
ground for their return to Iran. In addition to the Iran’s qualification of being ‘safe’
for the refugees, Turkey with the halt of the procedure also might put into question as

a ‘safe’ country for the Afghan refugees.

The last component of the externalization of the refugee responsibility process has
been the sustainability of refugee status in the host country in question. It was
observed in the thesis that the determination process of the refugee application has
been an ambiguous period which contributes extensively to the deterioration of the
psychological and physical conditions of the applicants. In addition to long waiting
period, refugees in Turkey has also need to apply for resettlement process leading to
the extension of the ambiguous period. Hence the applicant’s sustainability in the
city she was assigned to became essential to acquire refugee status. The problem of
sustainability of the refugees can be explained through different variables especially
on the subjects of accommodation, working conditions, activity of local civil society

organizations, social acceptance of foreigners in the area and variables changing
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through the social group they belong to. In this regard sustainability is a
multidimensional ground that is in the intersection of the refugee rights recognized in
the country and the domestic conditions of the subject matter. Working conditions
can be seen as an example given in the thesis in which even though legal access to
work has been recognized in the legal framework, in practice Afghan refugees has
been working illegally. The issue of working conditions can’t be explained through
refugee system but can be explained through its relation to domination of precarious
work in Turkey. LGBT and woman refugees in Turkey can’t be analysed only
through the refugee problems. This has to be discussed in relation to the problems of
LGBT members and woman in Turkey.

Afghan refugee crisis in Turkey has been a very illuminating case that provides an
insightful analysis on the international refugee system of the neoliberal period. It’s
not only important because it shows the externalization of the responsibility process
in Turkey but also its crucial historical relation to Iran makes it possible to draw
continuities and contradictions in between the periods on the “dispositions of
reception” of the Afghan refugees. In addition to the observational value of the
case, Afghan refugees in Turkey in their resistance in Ankara also provided a
possible solution to externalization of the responsibility of the refugees. UNHCR was
the main address of the protests in Ankara for its contradictive and discriminatory
action in the country. Since UNHCR functions, as an instrument in the
externalization of the responsibility of refugees, can be transformed through the
refugees’ resistance. UNHCR established foundation discursively is not to protect the
national or international interest of the countries which UNHCR has its legitimacy
grounded on providing protection for the refugees. The refugees’ protest over the
lack of protection can shake the legitimacy of UNHCR, and in return could force
UNHCR to adopt more refugee sided policies in the expense of its being a promoter
of the national interests. However refugee issue is not only limited to rights of the
refugees but also interrelated with other subjects which sets a cooperation on a bigger
scale as a necessity to overcome these challenges. Through this cooperation,
integration of the refugees to the host countries and their social acceptance will

become possible. Therefore ‘refugee’ phenomenon both as a study subject and as a
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resistance front should not be isolated to its own arena but had to be worked on

collectively with other areas.
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APPENDICES
APPENDIX A

LIST OF TERMS

Asylum Seeker: Asylum Seeker is a term used to define the temporary status given to

an individual who claim to be a refugee while the claim has been evaluated by the

state or UNHCR. It is often mistakenly confused with the refugee term.

Fortress Europe: In the modern times, Fortress Europe has been a common term that
has been used as a negative description to Europe’s attitude towards immigration
policies. The term has been used as in reference either to Europe’s strict policing on
border controls and detention centres to prevent illegal immigration or to general

strict immigration system restricting access to Europe.

First Country of Asylum: First country of asylum is a principle adopted in the

London resolution under the norm of sharing the burden. A country can be
considered to be a first country of asylum for a particular asylum applicant/refugee if
the applicant applied for an official protection from that country. The principle is
applicable given that the applicant will be re-admitted to the country of question. The
principle functions in between two countries without the participation of the
particular person of concern. This principle has been applicable for the refugees who

has been under official protection from the previous country.

Safe Third Country: The safe third country principle refers to claims in cases where

applicants have passed through or spent time in, where the asylum seekers could
have been expected to seek protection in. If there is such a “safe third country” “the
application for refugee status may not be examined and the asylum applicant may be
sent to that country”. In that third country, the applicant must not be at risk of
persecution, refoulement or treatment in violation of Article 3 ECHR. This principle
has been applicable for applicants who has been under an unofficial form of

protection in the previous country of visit.
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Safe Countries of Origin: Safe countries of origins has been a principle applicable to

refugee applicants who has been presumed to be from a ‘safe’ country. In the cases
that this principle has been applied to cases, the applicant has been taken to
accelerated procedure. Each country determines the countries it regards as safe. Even
though the assessment of the ‘safe’ differ from country to country, the minimum
standards has been set in which a country has to meet these conditions to be regarded

as a safe country.

Manifestly Unfounded Claims: The manifestly unfounded refugee application

procedure was developed in order to fight against bogus asylum applications. In the
cases that manifestly unfounded claims are applicable, the application will be
regarded as accelerated procedure. There are two basis for this principle to be
applicable in the cases. The first basis for this principle is applicable in the cases if
there are ‘no clear substance’ for the applicant’s story. The second basis for the
manifestly unfounded claims principle applicable is in the cases that the applicant

has been in a deliberate attempt to deceive in the refugee application.

Accelerated Procedure: Accelerated procedure is principle to accelerate the decisions

on the cases to resolve in the shortest time period. Accelerated procedures has been a
procedure that has been applicable in cases under the suspicion of the manifestly
unfounded claims and safe country of origin. In the Turkish framework the
circumstance in which the accelerated procedure has been applicable has been
defined within the New Law of Foreigners and International Protection. Accelerated
application is used if the applicant is applicable to determination process and resolve
the suspicion of their applicability. In this regard it is not a procedure that can

determine the applicant as a refugee.
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APPENDIX B

TURKCE OZET

Bu tez modern miilteci sisteminin neoliberal donemdeki doniisiimiinii incelemeyi
amaclamistir. Miilteci politikalarin neoliberal donemdeki 0Ozgiinliigii miilteci
sorumlulugunun diglanmasina yonelik olusturulan ek politikalardir. Bu tez, miilteci
sisteminin ekonomik sistemle olan organik bagimnin oldugu Ongoriisiinde
bulunmaktadir. Bu anlamda tez oncelikle Tiirkiye’de ve uluslararasi ¢ergevede
miilteci sisteminin koklerini incelemesi gerekmektedir. Bu temel iizerinden
uluslararasi ekonomik ve politik konjonktiiriin doniisiimii ekseninde modern miilteci
sisteminin doniistimii incelenecektir. Dolayisiyla miilteci sisteminin neoliberal
donemdeki etkilerini irdeleyebilmek i¢in, bu digsallastirma siirecinin miiltecilige
Ozglin yasal bilesenleri incelenmelidir. Ancak unutulmamalidir ki digsallastirma
stireci sadece yasal bilesenler lizerinden okunmasi sistemik bir analizin 6niine gecip
izole edilmis ufak bir par¢a iizerinden biiyiik bir varsayimda bulunur. Bu anlamda
digsallagtirma siirecinin sistemik yapisina bakilabilmesi icin farkli alanlardaki
politikalarla iligkisi iizerinden de bir analiz yapilmasi gerekmektedir. Tez miilteci
sorumlulugunun dissallagtirma siirecinin yasal bilesenlerin haricinde iki farkli alanla
iligkili bir sekilde gelistigini gozlemektedir. Bu baglamda miilteci sisteminin sinir
politikalariin genelini belirleyen ve miiltecilerin iilkeye erisimleri zorlagtiran go¢
politikalari, miilteciligin iilkede devamliligini etkileyen neoliberal doniisiim sosyal

devlet baglamindaki etkilerine bakilacaktir.

Modern miilteci sistemi, II. Diinya Savasi sonrasinda yerinden edilmis Avrupa
niifusunu sistematik bir sekilde yer bulmak igin 1951 Cenevre Konvansiyonu ile
birlikte kurulmustur. Modern miilteci sisteminin g¢ergevesi politik ve ekonomik
konjonktiirden etkilenerek yapilandirilmistir. Ozellikle soguk savas politikalari,
miilteci teriminin sekillenmesinde kendisini gostermistir. Cenevre antlagsmasinda,
“irk1, dini, tabiiyeti, belli bir toplumsal gruba mensubiyeti veya siyasi diisiinceleri
yiliziinden zulme ugrayacagindan hakli sebeplerle korktugu icin vatandasi oldugu
tilkenin disinda bulunan ve bu iilkenin korumasindan yararlanamayan ya da soz
konusu korku nedeniyle yararlanmak istemeyen her sahis” olarak tanimlanmistir.

Miilteci teriminin tanimm Ozelinde iki farkli tartisma noktas: vardir, bunlarin ilki
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miilteci statiisiiniin  bireysel bazda olusturulmast vardir. Miiltecilik tarihine
bakildiginda, miilteci akimlarinin kolektif bir hareket i¢erisinde olup iilkelerin gelen
miilteci akimina dair genel politikalar olusturdugu goriilmistiir. Bu tanim
‘bireyciligin’ 6nemi ve hegemonyasini pekistirmek amact ile bireysel temelde
yapilmis ve Sovyetler Birliginin tepkisiyle karsilagsmistir. Miilteci tanimi igerisindeki
ikinci 6nemli tanim ise ekonomik kosullarin ve tabii ettigi insanlarin bu miiltecilik
tanimi kapsamina girmemesidir. Bu tanim ayni zaman liberal hegemonyanin
Ozilindeki Ozgiir bireyle yakindan iliskilidir. Bireylerin 6zgiir bir sekilde ise
girdiklerinin ve segtikleri varsayimi iizerinden bakildig: i¢in kotli ¢alisma sartlari
bazen kolelik dilizenini animsatan {retim kosullar1 miiltecilik tanimi igerisine

sokulmayarak mesrulastirilmistir.

Tez, miiltecilik sisteminin ekonomik yapz1 ile iliskisini olusturduktan sonra neoliberal
doneme kadar nasil gelistigini irdelemistir. Bu siirecte miiltecilik tanimini bolgesel
olarak gelismesine karsilik Avrupa’nin muhafazakar tutumu dikkat ¢ekmistir. Bu
siiregte Avrupa’da terim Ozelinde bir degisim olmamakla beraber, farkli koruma
alanlariin da yolu acilmistir. Tiirkiye, Avrupa’da olusan ve gelisen bu miilteci
sisteminin yasal olarak bir pargasi olmakla beraber erken donemde kayda deger bir
miilteci akim1 olmadigi i¢in Tiirkiye’de miilteci sistemi ve politikalar1 bu donemde
yoktu. Bu anlamda Tiirkiye’nin miilteci sisteminin bir pargasi olarak neoliberal
donemde ¢iktig1 iddia edilebilir. Ithal ikameci donemde, misafir gd¢ politikalari
gergevesinde Avrupa’nin isgi rezervi olan Tirkiye, neoliberal politikalar ekseninde
uluslararas: rolii de degismistir bu yeni sistemde Tirkiye, Avrupa’nin tampon
bolgelerinden birisi olarak karsimiza ¢ikmaktadir. Tez igerisinde incelenen Afgan
miiltecilerin tarihine bakildiginda soguk savas donemine uzanan bir ge¢misleri
oldugu goriiliiyor. Bu anlamda miilteci sisteminin iki donem arasindaki farkini ve
devamliligin1 gostermek i¢in Afgan miiltecilerin siireci analiz i¢in daha degerli
kilmaktadir. Sovyetler Birliginin Afganistan’t egemenligi altina almasi ve
Afganistan’da komiinist bir rejimin ydnetime ge¢mesinden sonra Afganistan’dan
[ran’a biiyiik miilteci akinlar1 olmustur. Burada dikkate deger bir dge, Afganistan
gelen bireylerin modern miilteci sistemi kapsaminda degerlendirilmeyip Iran’in dini

bir vazife olarak Afgan miiltecileri kabul ettigi goriilmektedir. Bunun en biiyiik
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sebebi Afghanistan’da ‘dinsiz’ bir ydnetimin basa gelmesi dolayisiyla Iran’m
miiltecileri kabul etmesi dini bir vazife olarak gdrmesi kadar ayn1 zamanda Iran-Irak
savasl sirasinda ihtiyag duyulan is giiciini de Afgan miiltecileri kullanarak

doldurmuslardir.

1970’1 yillarin sonlarina dogru hem ithal ikameci iiretim siirecinin krize girmesi
sonucunda neoliberal politikalarin filizlenmeye baslamasi hem de soguk savasin
yarattig1 politik gerilimin ¢oziilme asamasma gelmesi, miilteci politikalarinin da
olusan bu yeni ekonomi-politik diizene paralel bir doniisiim igerisine sokmustur. Bu
baglamda, miilteci sisteminin igerisine ‘asylum-seeker’ (siginma-arayan) taniminin
eklenmesi bu doniisiimiin ilk gostergelerinden biri yapmistir. Bu ¢ergevede asylum-
seeker tanimimin miilteci prosediirii igerisine dahil olmasi, devlet-miilteci iliskisini
tersine ¢evirmistir. Miiltecilik beyana dayali bir statiis iken, asylum-seeker
statiisiiniin dahil olmasi ile birlikte artik miiltecilik devletin taninmasina bagli bir
prosediire doniligsmiistiir. Bu anlamda miiltecinin korumasi yeni ¢er¢cevede miiltecinin
inandiriciligina ve boyle oldugu oOl¢lide koruma devletin sorumluluk alaninda ¢ikip

miiltecinin sorumlulugu olarak kurulmustur.

Miilteci sorumlulugunun digsallagsma siirecinin yasal bilesenleri, neoliberal donemde
miilteci ylikiinlin paylasilmasi ve siginma aligverisi (asylum shopping) sdylemleri ile
yapilandirilmislardir.  Bu mesruluk sdylemlerinden asylum-shopping, miilteci
sisteminin istismar edilmesine isaret ederken, miilteci ylikiinlin paylagilmasi s6ylemi
miiltecilerin gelismis iilkelere ytikledigi ylike isaret etmektedir. Bu sdylemler temel
olarak alindiginda miilteci sorumlulugunun uluslararasit bir is bolimii igerisinde
paylastirilmast ve sorumlulugun biiyiik bir boliimiiniin gelisen iilkelere (Dogu
Avrupa, Ortadogu, Afrika, Gliney Amerika) paylastirildigi goriilmektedir. Bu
sOylemler cercevesinde diizenlenen politikalardan hizlandirilmis karar mekanizmast,
sigimma aligverigi gibi sistemi istismar eden miiltecilere yonelik bir prosediirdiir.
Hizlandirilmis karar mekanizmast bilingli veya bilingsiz bir sekilde sistemi
kandirmaya yonelik basvurulari degerlendiren bir prosediirdiir. Bu tarz davalar en
hizli sekilde sonuca baglanip sistem iizerindeki miilteci yiikiinii azaltmay1 amaglar.
Davalardaki dikkat ¢eken en dnemli 6zellik, miiltecinin miilteci oldugunu kanitlama
yikiimliligudir. Bu anlamda sistemin yiikiimliliigiinde olan miiltecinin miilteci
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olmadigini kanitlama mecburiyeti, hizlandirilmis prosediirlerde miiltecinin miilteci
oldugunu kanitlama mecburiyetine doniigsmiistiir. Miilteci, yaptig1r bagvurunun mesru
zeminde oldugunu kanitlarsa bagsvuru hizlandirilmis prosediirden ¢ikartilip, normal
miilteci degerlendirme siireci igerisinde tekrardan degerlendirmeye alinir.
Hizlandirilmis prosediirlerin hangi miilteci bagvurularinda isleyebilecegi ise ‘kabul

edilemez bagvurular’ baslhigi altinda listelenmistir.

Miilteci yiikiinlin paylastirilmasi sdylemi ise ‘ilk iltica iilkesi’ ve ‘giivenli ii¢iincii
ilke’ ilkeleri ¢ercevesinde miilteci sorumlulugunu dissallastirmiglardir. Bu iki ilke
birbirinden farkli alanlar1 organize etmekle beraber aynm1 zamanda birbirini
tamamlayan iki ilkedir. °‘Ilk iltica {ilkesi’ ilkesi miiltecinin basvurusunun
degerlendirildigi tlke ile vatandasi oldugu ilke arasindaki {igiincii bir iilkede resmi
bir koruma talebinde veya altinda ise bu basvuru ilk miilteci bagvurusu yapildig
tilkeye geri gonderilir. Bu prosediir miiltecinin geri gonderilecegi iilkede geri
gonderilme riski ve iilkenin bu miilteciye sagladigi korumayi devam ettirecegini
kabul etmesi kosuluyla gergeklesir. Bu siiregte prosediir iki devlet arasinda
gerceklesmekte olup miilteci bu siirecin igerisine dahil olmaz. ‘Giivenli ii¢iincii tilke’
ilkesi ise bagvuru lilkesi ve vatandasi oldugu iilke arasindaki tgiincii bir ilkede
zaman ge¢irmis olan ve burada miilteci bagvurusu bulunmasi beklenen basvuru
sahipleri igin gegerlidir. Bu anlamda {iglincii bir iilkede gayri-resmi bir koruma
altinda olan kisiler i¢in gecerlidir. Glivenli ti¢lincii iilke prosediirii kapsamina giren
basvurular bireysel bazda degerlendirilir ve basvuru sahibi i¢in gegerli olan iilke
giivenli oldugu degerlendirilmesine varilirsa basvuru sahibi giivenli tiglincii iilkeye
gonderilir. Bu ilke kapsamindaki bagvurularda basvuru sahibi siirecin igerisinde ve
degerlendirme siirecinde yer almaktadir. Bu anlamda giivenli {igiinct tilke ve ilk
iltica tilkesi tigiincii iilke iizerinden her tiirlii milteci basvurusunu kapsayan bir

koruma kalkani olarak gérev yapmaktadir.

Tiirkiye ozelinde ‘ilk iltica iilkesi’ ve ‘giivenli liglincli’ prensipleri Tirkiye nin

miilteci sisteminin Avrupa ile uyum siirecinin en son kisminda uygulamaya

koyulmustur. Neoliberal donemde, uluslararasi is bdliimiinde Tirkiye nin rolii

Avrupa ve Ortadogu arasinda go¢ 6zelinde bir tampon bolge olmasidir. Tiirkiye’nin

yeni rolii ¢atismasiz bir siire¢ olarak gelismemistir. 1980 yillar itibariyle ile Tirkiye
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miiltecilik Turkiye’de bir gergeklik olarak kabul edilmeye baslamis ve devlet
giivenlik endiseleri ile birlikte bu siirece miidahil olmaya baslamistir. Tiirkiye’deki
miilteci sistemi igerisinde iki basli bir miilteci degerlendirme siireci islemektedir.
Tiirkiye’de cografik sinirlandirmalardan dolayr olusan bosluk sebebiyle miilteci
basvurusu degerlendirme siireci sorumlulugu 1990lardan sonra hem Tiirkiye devleti
hem de UNHCR Tiirkiye ile birlikte iki ayri siirecte degerlendirilmektedir. Bu
anlamda 90l1 yillarda miilteci sistemine bakildigi zaman Tirkiye ve UNHCR
arasinda bir egemenlik catismasi bulundugunu goézlenmistir. Bu siirecte 6zellikle
Tiirkiye’nin Cenevre sozlesmesinden hakki olan gelen cografik sinir ile birlikte geri-
gonderilmeme ilkesi arasindaki ¢atisma donemin karakteristigini belirlemistir.
Cografik sinirlama Cenevre antlagmasinda temellenen ve Tiirkiye’nin Avrupa
disindan gelen miiltecileri tanimamasini saglayan hakkin1t korumasi olarak
tanimlanabilir. Geri gonderilmeme ilkesi ise modern miiltecilik sistemi kurulmasi
sonrasinda sonra uluslararast bir norm olarak belirlenen ve sonrasinda bunun
uluslararasi yasal bir ilke olarak belirlenen bir prensiptir. Bu baglamda Tiirkiye
UNHCR tarafindan tanian miiltecilere kars1 aldig1 sinir dis1 etme karar1 uluslararasi

geri-gonderilmeme prensibi ile birlikte iptal edilmistir.

Tiirkiye’deki miilteci sistemi saglikli bir sistem olmamasi ve Tirkiye miiltecilere
kars1 giivenlik sOylemi ile birlikte hos karsilamamasi Tiirkiye’ye gelen potansiyel
miiltecilerin sisteme girmesini engellemistir. Tiirkiye’de miilteci sistemine girmeyen
potansiyel miilteciler illegal yontemler ile birlikte Avrupa’ya goc¢ etme yollari
aramaya baglamistir. Bu baglamda Tirkiye’de miilteci sistemi, Avrupa’dakine
benzer bir sekilde digsallastirma karakteristigine sahiptir ancak bu dissallastirma
siirecinin yasal bir olmamasi ve daha onemlisi Avrupa’ya girmelerini engelleyecek
bir sistemik siire¢ olmamasi sorun teskil etmeye baslamistir. 200011 yillar itibari ile
birlikte Avrupa Birligi goriismeleri ekseninde Tiirkiye’nin miilteci sisteminde belli
lyilestirmelere gittigi gorilmustiir. Tirkiye’deki miilteci sisteminin Avrupa ile
uyumlu hale getirilmesinin en son asamasinda, miilteciligi diizenleyen ilk kanun
olarak olusturulan Yabancilar ve Uluslararas1 Koruma Kanunu ile birlikte

uluslararasi neoliberal miilteci sistemiyle uyumlu hale getirilmistir.

Afgan miilteciler 6zelinde bakildigi zaman 1990lar basindan itibaren Iran’da
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istenmeyen misafir olarak bakilmaya baslamistir. Bu siire¢te hem ideolojik zeminin
kaybolmasi (Afganistan’da yeniden yonetime gegen Islami otorite) hem de savasin
bitmesi ve ekonomik krizin gelmesi ile birlikte Afgan miilteciler birer yiik olarak
bakilmaya baslanmistir. Bu baglamda dini temeller ilizerinden miiltecilik saglanan
Afgan miiltecilerin mesru zeminleri de iran’da kaybolmustur. Bu sirada
Afganistan’da olusan rejim catismas1 sonucunda ortaya ¢ikan miilteci akinlar1 Iran’a
gelmeye devam etmesine ragmen kisitlayici politikalar ve geri gonderilme stiregleri
de uygulanmaya koyulmustur. 2000’1i yillarda gergeklesen 11 Eyliil saldirilar1 ve bu
saldirilarin El Kaide kaynakli olmast Afganistan’da baslayacak olan yeni bir krizin
de habercisi olmustur. Amerika’nin Afganistan’1 isgali sonrasinda olusan yeni
miilteci hareketliginin hedefi yine Iran olmustur. Bu siiregte UNHCR, Afgan
miiltecilerin Iran’da kalmasiyla ugrasmaktayken ayni zamanda Amerika’nin siyasi
hedefleri dogrultusunda geri doniis politikalarina da ¢aba harcamaktadir. Uluslararasi
diizlemde 11 Eylil saldirilari ve buna paralel olarak Avrupa’da gerceklesen
saldirilarin faillerinin Miisliiman olmasi bir alg1 politikasinin da baslangici olmustur.
Avrupa’da giivenlik sOylemleri ile birlikte sikilastirilan miilteci politikalar1 ve
olusturulan algi yonetimi ile birlikte biitiin Afgan miiltecilerin potansiyel terdrist
olarak kabul edilmelerine yol agmistir. Bu baglamda Afgan miiltecilerin siirekli
tehdit altinda olduklar1 ve siirekli geri ddniise zorlandiklar1 Iran ve Pakistan disinda
sigmabilecekleri tgiincti bir ilke bulamamislardir. Farkli yontemlerle batiya gog
etmeye zorlanan Afgan miiltecileri ise sikilagtirilmis miilteci prosediirleri sebebiyle

hapishaneye benzeyen misafirhanelerde tutulmus ve geri gonderilmislerdir.

Tiirkiye’de Afgan miilteci krizi 2014 yilinda Afgan miiltecilerin, UNHCR 6niinde
yaptiklar1 protesto ve aglik grevi eylemi ile birlikte ulusal medyada goriiniirliik
kazanmistir. Afgan miiltecilerin protestosunun arkasindaki sebep miilteci bagvuru
stireclerinin belirsiz bir siire i¢in durdurulmus olmasidir. Yeni gelen Afgan
miiltecilerin, miilteci belirlenme siire¢leri hi¢ baslatilmayip, UNHCR ile ilk gériisme
tarthi verilmezken diger tarafta siirecin ortasindaki Afgan miiltecilerin ise
prosediirleri durdurulmustur. Bu siliregte aym1 zamanda Tiirkiye de UNHCR ile
birlikte Afgan miiltecilerin statii belirleme prosediirlerini durdurmustur. Afgan

miilteciler bu durdurma siirecinden UNHCR’1 sorumlu tutarak, eylemlerini UNHCR
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Ankara ofisi onilinde gerceklestirmeye baglamiglardir. Durdurma kararinin ardindan
UNHCR veya Tiirkiye’den herhangi bir resmi agiklama yapilmamis olmasi1 Afgan
miiltecilerin gelecegi konusunda da bir belirsizlik yaratmaktadir. Bu baglamda Afgan
miiltecilerin bu yasal belirsizligi tez kapsaminda incelenmistir. Afgan miiltecilerin
durumu hakkinda Afgan miiltecilerle konusan bir UNHCR gorevlisi bu siirecin
Iran’daki Afgan Tiirkiye’ye girislerini engellemek igin yapilan bir diizenleme
oldugunu soylemistir. Tez Afgan miilteciler kapsaminda bu durdurma siirecin
analizinde bu siirecin yasal zeminlerini incelemistir. Resmi bir agiklama olmamasi

sebebiyle digsallastirma siirecinin yasal zemini iizerinde irdeleme yapmustir.

Tiirkiye’deki Afgan miiltecilerin digsallastirma siireci Afgan miiltecilerin, Iran
tizerinden Tirkiye’ye gelmeleri varsayimi iizerinden kurulmustur. Bu baglamda
Afgan miiltecilerin yasal zemini daha 6nce Tiirkiye ve Uluslararasi cergevede
kurulan ‘ilk iltica tilkesi’ ve ‘giivenli {i¢iincii lilke’ prensipleri lizerinden kurulmustur.
[ran bu prensipler iizerinden degerlendirildiginde ‘ilk iltica iilkesi’ cercevesinde ilk
olarak Iran’da giivenilir bir miilteci sistemi olup olmadigina bakilmistir. iran’in
gegmisindeki dini temel tlizerinden kurulan miilteci sistemi uzun bir siire modern
miilteci sisteminde bir degerlendirme prosediirii olusturmamistir. Yapilan incelemede
cikarilan sonug Iran’da saglikli bir miilteci sistemi olmadig1 ve bunun temeli olarak
da sistemin seffaf olmamasi ve kalici bir miilteci statiisiiniin kazanilmasinin imkansiz
olmas1 gosterilmistir. Bu baglamda Tiirkiye’deki Afgan miilteciler bu prensip
icerisinde degerlendirilse bile Iran’da bdyle bir bagvurunun olup olmadig1 konusunda
bir bilgi yoktur. Eger ki bdyle bir bilgi olan davalar diisiiniildiigiinde bu sefer Iran’in
bu miiltecileri geri kabul etmesi gerekmektedir. Iran’in uluslararasi miilteci
sisteminden beklentisi ve Afgan miiltecilere bakis agis1 diisiiniildiigiinde bu prosediir
stirecinde kritik ihlaller dogurabilecegi beklentisi olusturmustur. ‘Giivenli igiincii
iilke’ iizerinden bakildig1 zaman ise Iran’m Afgan miiltecilere ekonomik gdgmen
olarak bakmasinin ve bunun sonucu olarak da karsimiza geri gonderilmeme ilkesinin
riskte oldugu goziikmektedir. Bunun yani sira incelemeler Afganistan’da tehlikede
olan kadinlarin ve Igbtt iiyelerinin ayni dini temel iizerinde olan Iran’daki mevcut
diizen igerisinde de tehlikede oldugunu belirlemistir. Bu baglamda tez ‘giivenli

tiglincii lilke” prensibinin bireysel bazda yiiriitiildiigiinii g6z 6ntine alarak bu kapsama
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giren davalarin giivenli iiciincii iilke iizerinden Afganistan’a geri gonderilemeyecegi
tezinde bulunmus ve kolektif bir geri dondirme ylriitiilemeyecegi savinda
bulunmustur. Tez ‘gilivenli {icilincii lilke’ ve ‘ilk iltica iilkesi’ ¢ercevesinde Afgan
miiltecilerin incelendiginde bu dissallagtirma politikalar1 ile Afgan miiltecilerin
statlisiiniin  durdurulmasinin yasal bir zemini olmadigint ve bu prosediirler
uygulamaya koyulsa bile yasal bir ¢6ziim olmayacagi sonucuna varmistir. Afgan
prosediirlerin durdurulmasinin yasal zeminde uzun siire devam edilemeyecegi
varsayiminda bulunursak dissallastirmanin diger boyutlar1 daha Onemli hale
gelmistirler. Ulkeye erisimin ve miilteciligin devam edilebilmesi sadece Afgan
miiltecileri ilgilendiren politikalar olmamakla beraber iligkisel olarak miilteciligi

etkilemektedir.

Miilteci sorumlulugunun digsallagtirilmasinin bir ayagi olan smir politikalar
neoliberal donemde gegirdigi donisiimle beraber Avrupa’da daha kati sinir
politikalart uygulamaya konulmustur. Klasik neoliberal sdyleminde, neoliberal
politikalar sonucunda kiiresellesen ve globellesen diinyada hareketliligin arttigi ve
ulus devlet smirlarinin kayboldugunu iddia etmektedir. Tez go¢ politikalar1 ve
miilteci politikalar1 arasindaki iliskiye isaret ederek, neoliberal donemdeki
hareketliligin ithal ikameci doneme gore daha cok kisitlandigini iddia etmektedir.
Uluslararas1 ekonomik sistemin degisimi, uluslararasi is boliimiinii de yaratmustir.
Uretim merkezlerinin mekaninin degismesi, go¢ hareketlerinin de bu bdlgelere dogru
yonlendirmesine sebep olmustur. Bu anlamda hareketlilik bolgeler igerisinde
artarken Avrupa’ya go¢ engellenmeye ¢alisilmistir. 1980lerle baslayan ve miiltecileri
etkileyen ilk kisitlayici politika uygulamaya konulan vize politikalaridir. Vize
politikalar1 ayn1 zamanda miilteci iireten iilkelere de uygulanmaya baglanmistir,
dolayisiyla ithal ikameci donemde sOzlesme tanimina girmeyen ancak korumaya
ithtiyac1 olan miilteciler genis go¢ politikalar1 sayesinde enformel bir koruma
saglanirken neoliberal donemdeki kati goc¢ politikalar1 sebebiyle iilkeye giris
yapamamaktadirlar. Bu anlamda teorik olarak degismeyen miilteci politikast gog
politikalarindaki degisimin sonucunda daha kati ve kisitlayicit bir sistem haline

gelmistir.

Bu uygulamalar sonucunda Avrupa’ya giris saglamayan miilteciler, Tiirkiye’yi
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transit bolge olarak kullanarak Avrupa’ya girig yolu aramaya baslamistir. Dolayisiyla
Tirkiye’nin miilteci bolgesi olarak kurulmasi ayni zamanda Avrupa’daki gog
politikalar1 ile de yakindan iligkilidir. Avrupa, Tirkiye ile uyum ¢alismalarinda ilk
Onerilen konu baslig1 vize standartlar1 ve sinir kontrollerinin sikilagtirilmasi
lizerinedir. Bu 6rnege bakildigi zaman Avrupa i¢in Tiirkiye’deki miilteci sisteminin
birincil oncelligi Avrupa’ya girigsin engellenmesi iizerinedir. Bu savi destekleyen bir
diger 6rnek ise Avrupa’nin Tiirkiye’deki miilteci sistemine ve smir kontrollerine
ayirilan biitcelerde gozlemlenmektedir. Afgan miilteciler 6zelinde sinir politikalarina
bakildig1 benzer bir kati politika goziikmektedir. Ozellikle Ege’de Yunanistan’a
gecislerde ve Meri¢ iizerinden Bulgaristan’a giris yapmaya c¢alisan miiltecilerin
gordiikleri siddetli miidahale ve insan haklar1 ihlalleri sinir {izerinde oldugu igin
belirsiz bir konuma itmektedir. Benzer bir konu olarak Tiirkiye’de dogu sinirlarinda

miiltecilere yapilan miidahalelerde de goriilmektedir.

Tezde incelenen miilteci sorumlulugunun digsallagtirilmasinin son alani ise
miilteciligin yasanabilirligidir. Tez miiltecinin koruma aldig1 veya alacag1 bolgedeki
yasam kosullar1 olarak betimlenir. Yasam kosullar1 farkli sosyal alanlarin bir bilesimi
olarak kurularak miilteci olan bireyin bdlgede hayatin siirdiirebilir olmasini inceler.
Neoliberalizm ile birlikte devletin roliiniin degismesi ve ayni zamanda mekan
tizerindeki politikalarin da buna paralel sekilde sermaye odakli yatirimlara
dontismesi tilke igerisindeki is giiciinlin degersizlesmesini beraberinde getirmistir.
Bu anlamda yasam kosullan tilkeden iilkeye degiskenlik gosterdigi i¢in ozellikle
Tiirkiye 6zelinde yasal zemin incelenmis sonra Afgan miilteci 6rnegi iizerinden
pratikteki digsallagtirma siireci incelenmistir. Bu baglamda miiltecilere 6zgiin en
onemli gelisme 94 yasasiyla uygulanan ‘uydu kent’ diizenlemesidir. Bu diizenlemeye
gore miiltecilik bagvurusunda bulunan basvuru sahibi ilk donemlerinde devlet
tarafindan uygun goriildiigii bir yere yerlestirildi ilerleyen donemlerde belirlenen
uydu kentler igerisinde kendi tercihini yapma hakkina sahip oldu. Istanbul, Ankara,
Izmir gibi biiyiik sehirlerin uydu kentlere dahil olmamas: kii¢iik kentler ve yerel
yonetimi daha 6nemli hale getirdi. Bu anlamda kiiresel olarak miilteciler ¢iktiklari
bolgelere kapatilirken, Tiirkiye 6zelinde ise gelismis sehirlerden uzaklastirilip daha

az sivil toplum faaliyetlerinin olan kiiciik sehirlere kapatilmislardir.
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Tiirkiye’de miiltecilerin yasam sartlar1 yerel, ulusal olmak {izere iki diizlemde analiz
edilmesi gerekmektedir. Ulusal diizlemde yapilan politikalardan bahsedilirken uydu
kent diizenlemesi haricinde saglik, egitim, calisma izni, ikamet harci gibi ulusal
bazda diizenlenmis ayn1 zamanda miiltecilere 6zel yasaklar ve izinlerle gelistirilmis
bir boyuttan bahsedilir. Bu baglamda yeni yasada Tiirkiye’deki miilteci sistemini
cekici hale getirip potansiyel miiltecileri sisteme dahil etmek sebebiyle iyilestirilen
politikalar mevcuttur. Tiirkiye’deki miilteci siirecinin ana karakteristigi olan gegici
statii olmasi1 ve bu siirecin belirsiz, uzun siirmesi yasanilan bdlge ve taninan haklar
miilteciligin devam edebilmesi i¢in 6nemli kosullar olarak karsimiza g¢ikmuistir.
Teorik olarak ulusal diizlemde diizenlenen yasalar, yerel diizlemde uygulamadaki

islevselligi Afgan miilteci 6rneginde goriilmiistiir.

Yeni kanun igerisinde diizenlenen egitim, ¢alisma izni konularinda biiytlik celiskiler
Afgan miilteci 6zelinde de olmak iizere biitiin miiltecilerin ortak problemdir. Uydu
kent ve {iniversite arasindaki gegisin izni olmamasi ve biirokratik problemler
miiltecilerin egitim hakkindan yararlanmalarina engel olurken. Ayni zamanda yerel
bolgelerde ¢ocuk miiltecilerin dilinde egitim olmamasi da pratikte yasanan sorunlara
ornektir. Calisma iznine bakildiginda ise Afgan miilteciler 6zelinde bdyle bir yasal
imkan varken Afgan miiltecilerin bunu kullanmamasi arastirilmasi gerekilen bir
sorun oldugunu gostermektedir. Ulke capinda neoliberalizm ile yayginlasan
giivencesiz ¢aligma kosullar1 sadece Tiirkiye vatandaslarint degil daha agir
kosullarda miiltecileri de etkiledigi goriilmektedir. Bu anlamda sadece miilteci
kosullarina bakarak iyilestirme kosularinin pratikteki ger¢eklige uygun olup olmadigi
da arastirilmas1 gerekiyor. Bu anlamda miilteci politikalar1 sadece kendi igerisindeki
degil iilkenin diger kosullar ile birlikte incelenmesi gereken politikalar biitiiniidiir.
Buna benzer bir sekilde gerceklesen UNHCR yardimlart da belli paralellikler
gostermektedir. Yardimlarin kagit {izerinde bir olasilik olmasi ve ¢ok kisitli kosullar
altinda verilmesi miiltecilerin kotii ¢aligma kosullar1 ve yasam kosullarina da mecbur
birakmaktadir. Bu baglamda miilteciler uydu kentleri terk edip biiylik sehirlerde
gayriresmi bir koruma altinda hayatini idame etmeye zorlanmaktadir. Fakat
miiltecilerin sistemden ¢ikmasi ayn1 zamanda sinirdist edilme tehlikesini beraberinde

getirmektedir.
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Yasam kosullar1 altinda bulunan bir diger analiz ise Tiirkiye’de yeterli korumaya
sahip olamayan Igbt iiyeleri ve yalmiz kadinlardir. Farkli sosyal gruplar 6zellikle
kiiglik kentlerde istismar edilme olasiliklari yiiziinden daha fazla risk altindalardir.
UNHCR bu farkli sosyal gruplari hizlandirilmis ve erken bir tarihte ilk goriisme
tarihi vererek bu korumasizliklarin 6niine gegmeye calismistir. Ancak Afgan miilteci
meselesinde siireglerin dondurulmasi bu sosyal gruplar1 daha fazla risk altina
sokmaktadir. Bu baglamda Tiirkiye’nin de giivenli li¢iincti lilke veya ilk iltica tilkesi
olarak statiisii de soru isareti olarak birakilmistir. Bu sosyal gruplar daha derin
aragtirmalarin konusu olmakla beraber bu tez bu gruplar1 da tanimak i¢in 6zellikle

vurgu yapmistir.

Sonug olarak tezin vardig1 sonug neoliberal doneme 6zgiin bir miilteci sistemi vardir.
Bu sistemin temel karakteristigi ise miilteci sorumlulugunu digsallastirilmasidir. Bu
digsallagtirma siireci yasal olarak geri gonderilme, bazen zorunlu birakilarak
miiltecinin sistemin digina ¢ikmasi veya geri donmeye zorunlu birakilmasi son olarak
da miiltecinin {ilkeye giris yapmasini engelleyerek gerceklesmektedir. Ayni zaman
tez Afgan miiltecilerin direnigini anlamli buldugunu belirtmektedir. Sadece duruma
verdikleri tepkiden dolayr degil ayn1 zamanda hedef olarak UNHCR segctikleri i¢in.
UNHCR’mn donistiiriilmesi ve miiltecilere Onerilen korumanin saglam temelde
olmasi, miiltecilerin hem iilkeye entegrasyonunu kolaylastirir hem de farkli sosyal
alanlarda da hak miicadelesi vermesinin temelini olusturur. Bunun i¢in gerekli olan
temel UNHCR’1n yapisin1 degistirerek digsallastirma siirecine karsilik miiltecileri

korumasini saglamaktir.
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APPENDIX C

TEZ FOTOKOPISI iZIN FORMU

ENSTIiTU
Fen Bilimleri Enstittsi

Sosyal Bilimler Enstitiisii v

Uygulamali Matematik Enstitiisti I:I

Enformatik Enstittisi

Deniz Bilimleri Enstitiisi

YAZARIN

Soyadi : Unliier
Ad1 : Erkan
Boliimii : Siyaset Bilimi ve Kamu Y 6netimi

TEZIN ADI (ingilizce) : Externalization of the Refugee Responsibility: The

Role of Turkey within the International Refugee System with Special Regard to
Afghan Refugees

TEZIN TURU : Yiiksek Lisans Doktora |:|

1. Tezimin tamamindan kaynak gosterilmek sartiyla fotokopi alinabilir. v

2. Tezimin igindekiler sayfasi, 6zet, indeks sayfalarindan ve/veya bir
boliimiinden kaynak gosterilmek sartiyla fotokopi alinabilir.

3. Tezimden bir bir (1) yil stireyle fotokopi alinamaz. v

TEZIN KUTUPHANEYE TESLIM TARIiHI:

146





