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ABSTRACT

INTERACTION OF THE AKP WITH THE CONSTITUTIONAL STATE IN
TURKEY: AKP’S POLITICAL JUSTICE

Kars Kaynar, Aysegiil
Ph.D., Department of Political Scince and Public Administration

Supervisor  : Assoc. Prof. Dr. Mehmet Okyayuz

August 2014, 443 pages

This study examines the interaction between Justice and Development Party
governments and the constitutional State in Turkey. The study demonstrates that,
although Justice and Development Party stays within the formal boundaries of rule
of law order and parliamentary democracy, it surpasses the substantial boundaries
that constitutional state brings. In this respect, the purpose of the study is to show
that, this political party surpasses the limits of executive and legislative powers,
and proceeds in the direction of being a total state power. In the center of this
effort, there lies political control of judiciary and its instrumentalization by
political power. The most prominent example of this instrumentalization is
political trials. In this framework, the study examines three political trials, namely
Ergenekon Case, KCK Case, and Hopa Case. In political trials, opposition to
political power is criminalized; and protection of state is equalized to protection of
political power. Consequently, political trials demonstrate that judicial power de
facto concentrates in the hands of the political power. During this examination,

opinions of Carl Schmitt, both a political theorist and a jurist, are used.

Keywords: Justice and Development Party, constitutional State, political trials,

political justice, Carl Schmitt
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AKP’NIN ANAYASAL DEVLET iLE ETKILESIMI: AKP’NIN SiYASI
ADALETI

Kars Kaynar, Aysegiil
Doktora, Siyaset Bilimi ve Kamu Y6netimi Bolimii

Tez Yoneticisi : Dog. Dr. Mehmet Okyayuz

Agustos 2014, 443 sayfa

Bu calisma, Adalet ve Kalkinma Partisi hiikiimetleri ile anayasal devlet arasindaki
etkilesimi inceler. Calismada, Adalet ve Kalkinma Partisi’nin hukukun istiinligt
ilkesi ve parlamenter demokrasinin bigimsel sinirlar1 igerisinde kalmasina ragmen,
anayasal devletin getirdigi sinirlar1 astigi gosterilmektedir. Calismanin amaci s6z
konusu partinin yasama ve yiiriitme iktidarlarmi asarak, bir biitiin olarak devlet
iktidar1 olma yolunda ilerledigini gdstermektir. Bu c¢abanin merkezinde yargi
iktidarinin siyasi iktidar tarafindan kontrol altina alinmasi ve aragsallastiriimasi yer
almaktadir.  Yargmin  ve  mahkemelerin  siyasi  iktidar  tarafindan
aragsallastirilmasinin en goze carpan Ornegi ise siyasi davalardir. Bu baglamda
calisgma Ergenekon davasmi, KCK davasini ve Hopa davasmni inceler. Siyasi
davalar, siyasi iktidarin muhaliflerinin suclu addedilerek cezalandirildig1 ve devleti
korumanin siyasi iktidar1 korumakla es tutuldugu davalardir. Bu nedenle siyasi
davalar, yargilama erkinin de facto siyasi iktidarm elinde toplandigini
gostermektedir. Bu inceleme yapilirken, hem bir siyaset kuramcisi hem de bir

hukuke¢u olan Carl Schmitt’in goriiglerinden yararlanilmaktadir.

Anahtar Kelimeler: Adalet ve Kalkinma Partisi, anayasal devlet, siyasi davalar,

siyasi adalet, Carl Schmitt
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CHAPTER 1

INTRODUCTION

1.1 The Argument and the Aim of the Study

Adalet ve Kalkinma Partisi (Justice and Development Party - AKP) came to power in
2002 with 34 percent of the votes, and gained 367 seats in the parliament out of 550.
With such a majority of the votes and the seats, the AKP formed a single party
government. On the one hand, establishment of a single party government seem to be
a remedy for Turkish parliamentary democracy. After unstable and vulnerable
coalition governments between 1999 and 2002, it certainly brought stability to the
political system. However, it deformed parliamentary democracy as well. As
parliamentary majority has been formed by a single party, legislative and executive
powers have concentrated in the hands of the AKP. This being the case, government
could enact whatever norm it wished to, as deputies in the parliament never voted
against the government of their own party. Moreover, because of party discipline,
collegial character of the government has lost its meaning. Consequently, first, the
government acted as a single will. This will was that of the Prime Minister, who is the
head of the AKP. Second, the majority of the parliament acted as a single man, and a

single man (the Prime Minister) acted in the name of the majority.

Nevertheless, one shall wait for the next term of AKP’s power to see more dramatic
changes happening. It was from 2007 onwards that a series of critical developments

have taken place that we still feel their effects. In June 2007 general elections, the

1



AKP once again gained majority of the votes and formed its second single party
government. Just two months later, in August 2007, the candidate of the AKP for
presidency, Abdullah Giil, was elected by the parliament as the President. As a result,
both heads of the executive power of the state had been secured by the AKP.
Moreover, the AKP started to prepare a new constitution to replace the existing one.
On June 8, 2007, before the general elections, Prime Minister Erdogan asked a group
of constitutional law professors to prepare a draft constitution. After AKP’s re-

election as the government, constitutional preparations were maintained.

In March 2008, on the other hand, the Chief Public Prosecutor of the Republic
prepared an indictment for the dissolution of the AKP as it was violating secular
nature of the State. He asked the Constitutional Court to ban seventy one members of
the AKP from politics, and the Court accepted to hear the case. In the meantime, the
public suddenly turned its attention away from the parliament towards police
investigations and raids. Police investigation of the first political trial of the 21%
century Turkey called “Ergenckon Case” got started during January-March 2008,
which affected and feared numerous people. Only after a year passed over AKP’s
second electoral victory in July 2007 we lived, perhaps, one of the most critical days
of Turkish political history. Firstly, the first indictment of Ergenekon Case was
submitted to the Specially Authorized Court in July 2008, in which recognized names
of public life and high ranking members of Turkish Armed Forces were accused of
forming a terror organization aiming to destroy constitutional order of the State.
Secondly, in the same month, the Constitutional Court gave its final verdict on the
closure case of the AKP. The Court evaluated activities of the AKP as violation of

secularism and fined the ruling majority party, yet not closed it.

Actually, dramatic developments have been taking place in the third state power of
judiciary for a while. Infamous Devlet Giivenlik Mahkemeleri (State Security Courts-
DGMs) have already been abolished in 2004. In their place, Ozel Yetkili Mahkemeler



(Specially Authorized Courts-OYM) were established concurrently, which have the
same competences, duties and judgment procedures with only minor changes.
Therefore, the DGMs had actually been renamed by the AKP as the OYMs. However,
it was with the commencement of the Ergenekon Case that, this change in the judicial
system became more apparent and significant. Again, especially after 2007-2008 the
judiciary has been the main target of AKP policies. In September 2010, the
Constitutional Court and the Hakimler ve Savcilar Yiiksek Kurulu (Supreme Council
of Judges and Prosecutors-HSYK) were reformed. After 2011 general elections, in
which the AKP achieved to take half of the votes (49.9 percent) and formed its third
single party government, in March and August 2011, in July 2012 and in April 2013,
judiciary and courts were reformed four times more. Through these reforms, not only
new norms were introduced; but also the organization of high and first instance courts
was altered. The end result of the reforms is that, the judiciary has been made more

depended to the executive power.

Legislative, executive, judicial state powers and the normative order of the rule of
law, of which secularism is a part, are the principal elements of the constitutional
state. Aforementioned developments that took place after 2007-2008 period, on the
other hand, manifest a change in AKP’s relation with not only one, but all of these
elements. Accordingly, with its attempt to make a new constitution, the AKP declares
that it is no longer an ordinary legislative and executive power intending to function
within the constituted boundaries of the constitutional state; however, it visions to be a
constituent power. Second, the decision of the Constitutional Court on AKP’s closure
case demonstrates that constitutional norm of secularism and hence supremacy of
normative order over political power was surpassed. Hence, the AKP was allowed to
rule the secular state in Turkey with its anti-secular policies. In terms of legislative
power of the state, the AKP dominated the parliament. In terms of executive power,
the AKP started to control the second arm of the executive; meaning, presidency.

Lastly, in terms of judicial power, the courts and the justice system started to be



instrumentalized against the members of Turkish military and civil society, who were
uncomfortable with AKP governments as early as 2002 and opposed it. In addition,
through subsequent reforms, the judiciary more and more came under government’s

control.

Within this context, the dissertation examines AKP’s relation with the constitutional
State in Turkey. The dissertation argues that aforementioned developments that have
taken place after 2007-2008 can be read as signs of a change in AKP’s relation with
the constitutional State. After this period, legislative, executive and judicial powers of
the state (the last one is supposed to be independent and neutral) are started to be
controlled by this political party; and normative boundaries that the rule of law brings
to every political power are surpassed. The dissertation further argues that this
situation manifests that a majoritarian political party goes beyond the limits that the
constitutional state recognize for it. In this framework, the aim of the dissertation is to
show that the AKP is no more a mere political power forming the government; yet, it

has taken the initial steps to turn itself into a state power.

1.2 The Scope of the Study

Constitutional state has two dimensions; a power dimension and a normative
dimension. Power dimension is roughly separated into two functions as legislation of
laws and enforcement of laws. Legislation of laws is the duty of the parliament,
whereas enforcement of laws is the duty of the council of ministers and the courts. In
this respect, the argument that a political party is transformed into the state power can
include both or either of the examination of these functions, and organs that execute
these functions. For instance, one can concentrate on legislative function of the state
and trace how the AKP dominated the parliament; how it pushed for the legislation of
laws reflecting its interests and conversely, how it impeded the legislation of

proposals brought to the parliament by other parties by using its numerical superiority.



However, the dissertation leaves aside the function of legislation of laws, and
concentrates only on enforcement of laws in line with the conceptual and theoretical

tools it uses.

Therefore, the scope of the dissertation is AKP’s interference and control of the law
enforcement function and the law enforcing organs of the state. In this framework, the
dissertation will analyze AKP’s establishment of its control over council of ministers
and the courts. Remember that council of ministers is already formed and controlled
by the majority political party. This leaves the control of the courts as the main area of
inquiry. For this reason, the dissertation focuses on how the AKP tries to dominate
judicial power of the state and interfere into the courts more deeply. However, the
dissertation does not stop there. This is because, the constitutional State in Turkey is
flawed in a way that is unforeseen by constitutional state theories. In Turkey, there is
another state organ which has some executive competences, beside the council of
ministers. This organ is semi-military Milli Giivenlik Kurulu (National Security
Council — MGK). Under such a situation, for the AKP to control law enforcing
organs, it needs to control the MGK beside the courts. Therefore, AKP’s reformation

of the MGK will also be included in the scope of the dissertation.

Constitutional state has a normative dimension beside three state powers of
legislative, executive, and judiciary. The acceptance that there are positive legal
norms over and above the state power is actually the particularity of the
constitutionality of the state. This normative dimension, on the other hand, is
represented by the rule of law order. Then, showing the transformation of the AKP
into the state power requires us to discuss the interaction of it with the normative order
of the rule of law. Either concentrated on legislation or enforcement of laws,
examination of AKP’s interaction with this normative order is an indispensable part of
its relation with the constitutional state. This order includes a great number of norms,

which may not necessarily be interrelated to one another. On the one hand, AKP’s



particular interaction with all of these norms cannot be properly done in a single
paper. On the other hand, absence of such a normative analysis will render the

discussion superficial.

Under this circumstance, the dissertation chooses only one norm of this order to show
political power’s interaction with the normative dimension of the constitutional State
in Turkey. This norm is secularism. Secularism is not a random choice. Before
anything else, the justification of AKP’s closure case was secularism. Therefore, the
principle norm that AKP could not resist to come into contact was secularism. After
2008, the AKP could continue to rule the state through bypassing this norm. Secondly,
Islamic orientation of the AKP and AKP’s political ancestors conventionally
conceived in opposition to secular character of the State. Consequently, the literature
on the AKP and constitutional State is dominated by the discussion on secularism.
These are why the interaction between AKP’s political power and normative order of

the constitutional State will be analyzed on the basis of secularism.

How can we see or realize the transformation of the AKP into the state power? How
does it reveal itself? What are its symptoms? Following the theoretical discussions
that take place in chapter two, the dissertation claims that political trials are one of the
symptoms of this transformation. Therefore, after examining AKP’s interaction both
with the power dimension and the normative dimension of the constitutional State, the
dissertation illustrates the transformation of the AKP into the state power by analyzing
political trials. These political trials have been prosecuted in the OYMs on the basis of
Anti-Terror Law. The most prominent of them, on the other hand, are Ergenekon
Case, the KCK Case, and Hopa Case. For many reasons, the dissertation finds the
analysis of political trials illustrative and enlightening of the relation between the
AKP and the constitutional State; and the extent of the transformation of the former

into the latter.



Each of these cases has a very different origin. Yet, their common point is that, it is
the political opponents of the AKP who is being charged in the courts, deployed either
within the state or civil society. Therefore, political trials are a phenomenon pertaining
to suppression of political opposition by judicial means. In this regard, they indicate
transformation of political challenges into legal problems. In the courts, alternative
politics are deemed illegal and excluded from political arena. Moreover, partial,
partisan, personal and discretionary aspects of politics and political power have been
disguised by the values of law, such as generality, commonality, objectivity,
independence, and certainty. Although soldiers, Kurds and students have been put into
trial due to political reasons, they appear to be charged objectively according to
certain criteria of law. Nevertheless, this transformation of politics and political values
into legality and its values unravels AKP’s capacity to use judiciary and the rule of
law order of the constitutional state as a means to realize its own political ends: it
unravels that the AKP has become able to criminalize its opponents as it achieves the
capacity to instrumentalize state’s means of judicial power. Therefore, political trials
show that judiciary has been dominated by the ruling political power. Only after then,
it has been used as an instrument in the hands of the AKP in its struggle against its

opponents.

Secondly, even though they are political trials, and even though these political trials
take place in “special” criminal courts, the AKP does not surpass the ordinary
functioning of the constitutional state, the rule of law, and parliamentary democracy.
Establishment of ad hoc or specialized courts for political opposition is not something
unprecedented. In Turkey and in many other countries, we come across wide-ranging
political trials during military regimes, or in times of martial law. However, they are
already in conflict with the rule of law and the constitutionality of the state. The rule
of law that constitutional state establishes, is a legal order where basic rights and
liberties of individuals re protected by the constitution. Accordingly, state power is

limited by legal norms. It means that state is under legal duty to obey the law. Hence,



it refrains from using force, making discriminatory judgments, and suspending rights
and liberties. However, in times of emergency, it can use force and suspend rights and
liberties. Therefore, state of emergency measures conflict with the legal duties of the
state under the rule of law. Because of this conflict, these measures are deemed to last
short and occur as exceptions of the rule of law. However, political trials of the AKP
period do not take place in a state of emergency and do not create a state of
emergency. Actually, the scope of the trials so widened in time that the number of
detainees and prosecuted exceeded the number of those detained and prosecuted in the
periods of military regimes and of the martial law. Yet still, these courts and trials do
not refer to constitutional emergency norms and hence, do not constitute exceptions.
Although establishment of specially authorized courts violates the principles of the
rule of law, the AKP charges its opponents within the general constitutional norms of
the rule of law; it does not suspend the rule of law; it does not cause a crisis in the

functioning of the parliamentary democracy.

Lastly and more importantly, these trials reveal that opposing the AKP has been
identified with opposing the state itself. Firstly it is because, AKP’s opponents are
charged not on the basis of opposing the governing political party, but opposing “the
constitutional order of the state”. Therefore, in these trials, very silently and smoothly,
the AKP is replaced by and identified with the state itself. Secondly, much of this
identification is related to the status of judiciary. Executive, legislative and judiciary
are all state powers. However, contrary to other two, judiciary is not a parliamentary
power. Parliamentary state powers are used by representatives of the people; by the
parties coming through general elections. Moreover, they are concentrated in the
hands of the parliamentary majority. Yet, judiciary is exclusively a state power; it is
the reserved domain of state; reserved from the partisan, political powers of the
parliament. Majority party in the parliament can use both legislative and executive
powers; however, it cannot achieve judicial power as it is both substantially and as an

organ independent from the parliament. Nevertheless, in the above cases of political



trials, we see that a power exclusively in the service of the state is convicting those

who oppose a political party.

All in all, aforementioned three political trials illustrate that the AKP is no longer only
a parliamentary political power; yet, it has, to some extent, turned into a state power.
For that reason, they will be examined as the crux of AKP’s relation with the

constitutional State in Turkey.

The connection between secularism and the political trials shows itself within this
general relation between political power and the constitutional state. The analysis of
secularism demonstrates how the ruling party can control the normative order of the
constitutional State, and how it can establish its own understanding of a norm, as the
norm of the State. By the same token, political trials demonstrate AKP’s control over
judges and courts, and how it installs its own political interests as the interests of the
State. Yet, political trials goes one step further and also highlight that the AKP
becomes able to use legality and the courts as a repressive measure against third
parties. Interference of politics to both courts and the normative order of the rule of
law is prohibited. Both shall stay neutral and independent. However, political trials in
one respect and the analysis of secularism in another respect present how the AKP has
accessed to these areas which should be closed to it. Therefore, they complement each

other in showing the extent of AKP’s transformation into the state power.

1.3 Research Question of the Study

While showing the extent of AKP’s transformation into the state power, the main
point that the dissertation emphasizes is this: passing of ruling party in the parliament
over its limits has taken place within the boundaries of the constitutional State in
Turkey. During the last ten years of AKP rule (2002-2012) and especially after 2007-

2008 period, the rule of law and the parliamentary democracy have kept functioning.



Similarly, political trials that we use to illustrate the transformation of the AKP into
the state power, have taken place within the framework of the constitutional State and
the rule of law. In this respect, while examining this transformation and while
illustrating it by political trials, the dissertation will question the role of the
constitutional State, the rule of law, and parliamentary democracy as well.

Hence, the research question of the dissertation is as follows: How come the
constitutional State in Turkey allowed a political party to surpass its parliamentary
limits and represent itself as the state within the boundaries of the rule of law and

parliamentary democracy?

1.4 Theoretical Background, Tools and Concepts

The dissertation tries to answer its research question within the constitutional state and
the rule of law discussions. Therefore, the dissertation conceives “the state” as
“constitutional” state. Accordingly, constitutional state is a state that is bound by its
positive law. It is a type of state, in which law is supreme over the state power.
Accordingly, state power shall be exercised on the basis of pre-determined, explicit
and general laws. Hence, constitutional state reflects the idea of encircling state power
with a legal order and obligating rulers to this legal order®. Within such a state, law
declares the rights and wrongs of ruling: it presupposes the proper and improper
usages of state authority beforehand, and confines its exercise to proper usages by the
promulgation and enforcement of positive laws.? In that way, state turns out to be a
legal person, a subject of law. At the top of legal hierarchy, there lies the constitution.

Therefore, state’s subjection to law implies its subjection to the constitution. In that

! Erdogan, Mustafa (2003). Anayasal Demokrasi. Ankara: Siyasal Kitapevi , p. 3

2 Alexander, Larry. (2001). Constitutionalism: Philosophical Foundations. New York: Cambridge
University Press, p.17
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way, constitution declares its sovereignty over the state. The purpose is to prevent the
absolutist and arbitrary usage of state power. Hence, constitutional state is a particular
form of state, where constitution is the highest authority, and where law reigns, rather
than the political power of the state. Thereby, constitutional state establishes “rule of

law” as its regime, opposed to “rule by power”.

In the philosophical and intellectual background of the constitutional state and the rule
of law tradition, one can detach the development of positive understanding of law,
inviolable rights and liberties of individuals, and popular sovereignty in the 17" and
18" centuries in West European states. For the sake of the discussion concerning this
background, the ideas of the main thinkers of positive understanding of law,
constitutionalism, and liberalism will be mentioned. They are Jean Bodin, Thomas
Hobbes, John Locke, and more limitedly Jean Jacques Rousseau and Montesquieu.
Throughout history, inviolable rights of individuals are named differently. They are
called “individual rights and liberties”, “democratic rights and liberties”, “basic
human rights” or “universal human rights” depending on the historical period one
searches. On the one hand, political regimes and systems that protect such rights, and
are dedicated to enhance them, are called “liberal”. On the other hand, it is the law
that takes these rights and liberties under its protection. Therefore, in constitutional
states, encircling state power with a legal order means encircling state power with
these rights and liberties. If we are to make a very broad and perhaps crude
differentiation between form and substance, we can say that, the substance of the rule
of law and constitutional state is individual rights and liberties. So, taken together with

its substance, the meaning of constitutional state extends and refers to state of rights.

In a similar vein, supremacy of law over state power equals to supremacy of basic
rights and liberties over state power. Conversely, for these rights and liberties to
circumvent the state power, they need to be enacted as positive legal norms; they need

to be stated in the constitution, and legally structured. Thereby, they need to be a part
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of the rule of law regime. In these circumstances, whatever they are called, the
dissertation does not deal with these rights and liberties in their own right; with their
content and historical development. The dissertation only very roughly defines them.
Nor the dissertation focuses on their relation with state power as abstract ideal values.
Rather, the dissertation searches the interaction between state power and these rights
and liberties, only after and to the extent of their transformation into positive laws. At
that time, these rights and liberties become the normative content of laws.

Throughout the dissertation, what is meant by the term “state power” is “political
power”. Political power may exist out of the state, independent of it. Yet, state is
conceived as the most institutionalized form of it. What is emphasized in this
association of political power with the state is the distinction between rulers and ruled.
Then, political power is narrowly conceived first and foremost as a relation between
those who rules (and uses state power) and those who are being ruled (and does not
use state power). In this regard, in the dissertation, the terms “state power” and
“political power” will be used interchangeably, until an explanation will be made
about their difference in the context of judiciary. Also, the difference between them

will be kept limited to this specific context; to the discussion of judiciary.

Meanwhile, in a constitutional state, it is the type of the government that determines
how state power is exercised. For our purposes, it is the parliamentary democratic
government. Parliamentary democratic government bears importance for many
respects. On the one hand, it dictates that political power of the state shall be used by
the representatives of the people elected through universal suffrage. On the other
hand, state power is separated between legislative, executive, and judicial powers. In
the dissertation, state power refers to these three fundamental powers rather than
state’s administrative power. It is because; these three powers are the sovereign
powers of the state; all administrative powers and authorities emanate from them.

Indeed, what is meant by parliamentary democracy is first and foremost the separation
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of these three powers from each other. Beside separation of powers, the other features
of parliamentary democracy such as representation, party politics, and electoral
system; and the question whether these features of parliamentary democracy are

democratic or not, will not be problematized and will not be analyzed.

Additionally, the term “liberal democracy” is used time to time in place of
“parliamentary democracy”. Hence, parliamentary democracy is declared to be one of
the liberal regimes. Actually, these two descriptions point to the same government
type, one from the angle of its organizational form (parliament) and the other from the
angle of values it defends (basic rights and liberties). Thus, calling contemporary
democracies as parliamentary or liberal consists of describing the same whole from
different angles; from the angle of form or substance. Therefore, when the substantial
dimension of parliamentary democratic government will be underlined, the term

“liberal democracy” will be used.

In the light of the research question, constitutional state and the rule of law will be
criticized due to their allowance of majority political party in the parliament to
dominate the constitutional state. The theoretical tools and concepts that will be used
in this criticism belong to Carl Schmitt. Carl Schmitt (1888-1985), a German political
philosopher and legal scholar, is best known for his political theory and his thoughts
on “politics”, “sovereignty” and “friend and enemy distinction”. Moreover, he iS
known as the theorist of borderline cases, like state of exception and extraordinary
situations. However, the dissertation uses Carl Schmitt’s less well known legal theory
and his ideas on legality, rather than his popularly known political theory and political
concepts. Just as Schmitt’s ideas on legality is preferred to his political theory, his
concept of decisionism, his ideas on normativism and legal indeterminacy will be

included; whereas his theory of sovereignty and politics will not even be mentioned.
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This set of choices implies that Schmitt’s ideas will not be applied to the case of the
AKP one-to-one. Just the reverse; those concepts and ideas which more or less fit the
case of the AKP will be selected and developed. This is understandable, giving the
difficulty of making application between Schmitt’s ideas which are basically on
Weimar Republic (1919-1933), presidential emergency powers, and fascist National
Socialist German Worker’s Party (NSDAP); and AKP’s parliamentary power of
2000s in Turkey. Hence, the dissertation avoids implying that Schmitt’s ideas are
directly applicable to the case of the AKP as a whole, or it avoids giving the
impression that Schmitt anticipated majoritarian parties such as the AKP to rise to
power in contemporary democracies and hence, his thoughts very well explain this
power relation. Rather, it is the dissertation that construes the interaction between
AKP power and the constitutional state in Turkey with the help of certain ideas of
Schmitt, so that this explication belongs to the author of the dissertation, rather than to
Schmitt.

At the core of Schmitt’s legal theory and his ideas on normativism, there is the
concept of decision. As widely known, decisionism in Schmitt concerns constitutive
power and sovereignty. Therefore, it is a concept related to constitution of the political
regime and legal order; it is a sovereign or constitutive decision, taken once and for
all, independent of any norms and laws. The concept of decision that Schmitt uses
while discussing judicial decisions, on the other hand, differs from this sovereign
understanding of decision, which is unbounded and cannot be justified by any legal
norm. Rather, it is a minor version of decisionism, which works within legal system
rather than staying outside and establish it. It is a decision that enables enforcement of
laws to concrete cases and hence allows legal system's daily functioning. Hence, this
second and minor version of decisionism is internal to, and a part of the normative

order of the rule of law.
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Through this decisionist component of the normative order, he links the rule of law
and the constitutional state to political power. Among other critics of constitutional
state and the rule of law, this internal linkage is one of the particularities of Schmitt.
According to him, the rule of law is not an order of norms imposed upon state from
the outside; yet it is the outcome of the workings of political power. If the rule of law
fails to function, or it functions against the basic rights and liberties, it is because
parliamentary democratic politics fail to function, or it functions against the basic
rights and liberties. Concisely, he implies that non-liberal politics cannot produce
liberal laws and cannot enforce it liberally. Thereby, independence of law and the
legal order from the political power is denied. On the contrary, the issues thought to
be the concern of law are transformed into political problems; legal issues are made

into political issues.

The parliamentary democratic politics, which Schmitt points out as the real problem
area, is not defined by him with any liberal or democratic substance. Instead, it is
defined by absolutism of majority. It means that all state power can be exercised by a
party who constitutes parliamentary majority; this majority will not encounter any
substantial limitation concerning rights and liberties. More importantly, this majority
has the shelter of legality. Absolutist politics of the parliament ratifies that political
power cannot be bound by the rule of law; on the contrary, the rule of law turns out to
be a shelter ascribing legality to all kinds of actions of who captures state power. As a
result, primarily parliamentary democratic politics, and only secondly constitutional
state and rule of law are empty forms, which cannot be defined by a particular

substance.

Hence, within the framework of Carl Schmitt’s legal theory and ideas on
parliamentary politics, what allowed the AKP to insert its “Islamist” policies as
“secular” arrangements and charge its political opponents as “the state” is the

decisionist component of the normative order of the rule of law. Through controlling
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this decision, the AKP controlled the meaning of secularism and represented itself as
the state. In addition, the fact that the AKP did both of them within the boundaries of
the rule of law and constitutional state also shows that these institutions are only
formally defined and are susceptible to any kind of politics as long as a political party
achieves majority in the parliament. Then, the AKP is actually using a facility that
parliamentary democracy, the rule of law and the constitutional state provide for any

majority party.

1.5 Remarks on Methodology

AKP still in power and its interaction with the constitutional state is a process that still
continues. This being the case, the dissertation has to set itself temporal boundaries to
analyze its research question. In this regard, the dissertation is limited with the
analysis of the relation between the AKP and the constitutional State in Turkey
between November 2002, when the AKP came to power for the first time, and July
2012, when the 3" judicial reform package that abolished specially authorized courts

was enacted. Hence, the dissertation will be examining AKP’s 10 year in power.

Most of the time, the dissertation deals with current issues which are up-to-date and
which keep changing. They are still a part of “today”, not a part of the “past”. Hence,
there has not yet much time passed over them to allow the creation of established
opinions and sides. Similarly, it is difficult to find much academic discussion and
analysis especially in the issue of consecutive judicial reforms and political trials.
Therefore, the data about the subject matter of the dissertation is mostly collected
from periodicals and journals. In addition, the opinions of commentators, columnists,
or who directly involved in the developments, such as lawyers, judges, soldiers and

journalists, are used. The dissertation also frequently refers to digital resources.
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There is one exception to the analysis of current issues; and this exception takes place
in the examination of secularism. When AKP’s relation with secularism is scrutinized,
the dissertation makes a historical analysis. In this part, beside examining the secular
character of AKP’s activities, the dissertation questions how and in which ways the
State has so far been secular to respond correctly to AKP’s alleged misdoings. Hence,
in this part a feature of the constitutional State in Turkey is questioned as well. The
purpose of this questioning is to set the basic features of secularism of the State. To do
this properly, interaction of the secular state with previous political powers needs to
be displayed. That’s why the need for a historical analysis appears. In this respect,
first, activities of Anavatan Partisi and Turkish Military are examined. Second, the
question whether or not secularism has limited them is answered. Third, the attitude of

the secular state towards them is compared with its attitude towards the AKP.

AKP’s interaction with the constitutional state could be handled within a broader
methodological perspective. For instance, Schmitt claims that the constitution is
equivalent to the state; the state is identical with its constitution.® At a constitutional
level, law cannot be separated out from the state: the constitution of the state is always
the inner political will of it. Nevertheless, constitution means two things. First, it is a
concrete collective condition of political unity of a state. It is, in other words, the
principle and a status of unity and order.* The state would cease to exist if this
constitution, more specifically this unity and order would cease to exist. In this regard,
current constitution of Turkey, 1982 Constitution, designates this political unity; it
designates “the indivisibility of the existence of Turkey with its state and territory”
(Preamble and Article 3). It points out the date October 29, 1923, the establishment of
this political unity as a nation state and as a Republic. Secondly, constitution is a

particular, concrete type of this political and social order; a special type of state’s

# Schmitt, Carl (2008). Constitutional Theory. Durham: Duke University Press, p. 60
* Schmitt, 2008, p. 59
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existence. In this instance, constitution means the concrete type of supremacy and
subordination that it creates in a specific time. Therefore, besides pointing out 1923,
1982 Constitution refers to September 12, 1980, when a particular type of political
existence; a particular type of political unity of Turkish state “as an indivisible entity
with its territory and nation” was reformulated, and a new relation of supremacy and

subordination was installed.

When the AKP came to power in 2002, it interacted with this double meaning of
constitutional order and political unity. On the one hand, through its relation with
1980 order, the AKP came into contact with 1923’s political unity. It is mainly
because; the particular type of post-1980 parliamentary politics and order would cease
to exist if 1923’s political unity of state as a nation state would be harmed. On the
other hand, the AKP was mainly circumvented by Republic’s political existence as a
parliamentary democracy and nation state reformed after 1980 by the introduction of a
new constitutional order. Even today’s parliamentary democracy and political order
are mostly shaped by 1980 political unity, and hence, refer to 1980 rather than 1923.
Indeed, interaction of the AKP with both of these dimensions of state (political unity
of 1923 as a nation state, and concrete existence of nation state re-established after
1980) in a combined manner would give us the complete picture of AKP’s impact on

constitutional state.

However, the AKP’s interaction with 1923 political unity and order (which would
require us to compare and contrast Mustafa Kemal Atatiirk, Kenan Evren and Recep
Tayyip Erdogan in terms of their relation with constitutional order and political unity
of state) will not be studied here. Rather, AKP’s relation with particular politics of
1980 constitutional order of state shaped by 1982 Constitution will be dealt with.
Hence, when we say “state in Turkey”, it refers to the constitutional order and

parliamentary politics of 1982 Constitution.
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Lastly, on and off, the dissertation makes references to the Weimar Republic (1919-
1933) in Germany and to the NSDAP, into which Schmitt participated as a jurist and
as a partisan. It is mainly because; the Weimar Republic was also a constitutional
state. Yet, it is generally understood and explained that, it dissolved and turned into a
fascist state by the way of constitutional and parliamentary means. The NSDAP was a
legal political party. It entered into the parliament via general elections and formed the
government through fulfilling constitutional procedures. Hence, the NSDAP came to
power through legal means. It ruled through legal means as well. The NSDAP
abolished the separation of powers, concentrated the state power in the executive, and
hence dominated the state through legality. In this respect, the way that the AKP came
to power, its instrumentalization of legality, and establishment of its domination over
state powers reminds us the practice of power by the NSDAP in the Weimar Republic.
More specifically, however, the AKP’s usage of exceptional courts and political trials
as a means to suppress its political opponents shows parallels with the NSDAP.
Therefore, in the context of the relation between constitutional state and ruling
majority political party, domination of constitutional state by ruling party and the
threat that this domination poses towards the constitutionality of the state resembles

each other in Turkey and in the Weimar Republic.

However, the dissertation has no intention to make a full-fledged comparison. The
purpose of references to the Weimar Republic is not to compare Nazi Party with the
AKP one-to-one. Hence, the dissertation is by no way a comparative study. Actually,
beside similarities, the dissertation also underlines the divergences between two
experiences due to apparent historical and contextual differences. Rather, the
objective of referring to Weimar and to the NSDAP experience is to show an extreme
case in history. This extreme case demonstrates the limits, where a majoritarian
parliamentary party can reach in a constitutional state, having legality on its side.
Hence, the NSDAP stands as a borderline historical experience. On the one hand, it is

an extreme case ended up with the destruction of parliamentary democracy and
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constitutional state; on the other hand, it emerges out of parliamentary politics and
constitutional state. Therefore, it is used in this dissertation as a reminder for us about
the power that the AKP potentially has in a constitutional state; it is a reminder of

what the AKP can be and can do in the future.

1.6 Organization of the Chapters

The second chapter is devoted to exposition of the theoretical background and the
concepts. Firstly, what is meant by constitutional state and the rule of law will be
explained in a critical perspective with the help of a dichotomy between law and
political power. Both constitutional state and the rule of law may be defined in variety
of ways. More precisely, for different purposes, different features of constitutional
state and the rule of law may be brought to forth. The dissertation, however, defines
both of these concepts with their particularity. What is the particularity of
constitutional state among other states ruled by law? What is the particularity of the
rule of law among other legal orders? The dissertation defines constitutional state and
the rule of law with the answers these questions. Secondly, Carl Schmitt’s criticism of
the constitutional state and the rule of law are given place. In the first place, formalism
of the constitutional state and its dependence on absolutist majority will be underlined.
Then, political and power component of the rule of law and constitutional state will be
unraveled. Afterwards, the basic concepts of Carl Schmitt’s legal theory, decisionism
and accompanied terms like “legal indeterminacy” and “political justice” will be
explained. It will be underlined that while decisionism and legal indeterminacy show
how political power operates in the veins of the normative order of the rule of law,
political justice manifests the transformation of a majoritarian political party to the

state itself.

After the second chapter on theoretical and conceptual clarification, the interaction of

the AKP with the elements of the constitutional state is started to be examined. This
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examination begins in the third chapter with AKP’s relation with the normative order
of the constitutional State in Turkey. In the framework of this interaction with
normativity, secularism will be analyzed. On the one end of this interaction, there is
the Islamist power of the AKP. The chapter will examine the indictment prepared by
the Chief Public Prosecutor of the Republic for the closure of the AKP, and display
AKP’s actions and policies which are deemed Islamist. On the other end, there is the
secular state. In the interaction of Islamist AKP with the secular state, secularism is
supposed to limit and sanction this Islamist political power. However, this expectation
is not realized. The norm of secularism approves an Islamist power to rule the secular
state. To answer how it happens, the third chapter will question the secular character
of the State within a historical perspective. Accordingly, Islamist features of the
actions and policies of two powers, the ANAP and the Turkish Military, will be
disclosed. It will be shown that secularism and the rule of law order of the
constitutional State fail to respond determinately to similar Islamist policies and
actions; they approve them in some cases, while sanction them in some others. In this
framework, the discussion of secularism will disclose the decisionist component of the
rule of law order. The third chapter ends with arguing that contradictory attitude of the
secular state towards Islamist policies and actions is a source of legal indeterminacy,
which undermines constitutionality of the state. This legal indeterminacy operating in
the enforcement of constitutional norm of secularism makes state non-constitutional.
This non-constitutional feature of state that exists beside its constitutional feature, on
the other hand, gives political power partial freedom from legal norms of the rule of

law.

The fourth chapter targets the power dimension of the constitutional state. It will look
at AKP’s relation with law enforcing organs. First, executive law enforcement will be
handled, and AKP’s reformation of the MGK will be stated. In this section, MGK’s
illegitimate status within parliament democratic regime will also be mentioned.

Second, judicial law enforcement will be examined, and AKP’s reformation of
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judicial organs, namely, the HSYK, the Constitutional Court, and the other high courts
will be given place. In this second section, Fethullah Giilen Cemaat’s role in the
control of courts, Cemaatization of judiciary, and conservative judicial culture in
Turkey will also be discussed. After scrutinizing both categories of law enforcing
organs, the fourth chapter will underline that the purpose of the AKP has been to bind
law enforcing organs to the government, and hence establish its domination over
them. The MGK has been brought under Prime Minister’s control, whereas the HSYK
and the high courts are made dependent to the Ministry of Justice to a large extent.
The parliament, and hence the legislative power of the state, was already under the
domination of the AKP. With the reformation of the law enforcing organs, on the
other hand, the AKP’s power within the state is enlarged; and executive and judicial
powers of the state are brought under its control. However, the fourth chapter will
conclude by stating that AKP’s control over law enforcing state powers and respective
organs is not total; establishment of AKP’s control over state powers is not a

completed process.

After the examination of how the AKP controlled state powers and enforcement of
laws, the dissertation starts looking at instances that this domination of the ruling
party over constitutional state becomes visible. In this direction, the fifth chapter
analyses political trials as the manifestation of AKP’s transformation into the state
itself. Among the three political trials that each left its mark on Turkish political
history, the dissertation gives place first to the Ergenekon case, afterwards to the KCK
case, and lastly to the Hopa Case. Subsequently, common features of the political
trials will be scrutinized. As mentioned before, one of the most outstanding features of
them is that, it is the political opponents of the AKP who is being charged in these
trials. This opposition is principally Turkish military in Ergenekon Case, Kurdish
politicians and activists in KCK Case, and socialists and protestors in Hopa Case. In
this direction, the dissertation underlines that political trials show instrumentalization

of judicial power of the state in the hands of the AKP. The second most outstanding
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feature of the political trials is criminalization of political opposition in the
exceptional court (OYMs) within the context of the Anti-Terror Law. Therefore, the
chapter will emphasize that the AKP takes its political opponents out of the general
jurisdiction of the constitutional state, and exposes them to the extraordinary justice.
Following the terminology of Carl Schmitt, the dissertation calls extraordinary justice
of the OYMs and the Anti-Terror Law as political justice. Afterwards, the decisionist

component of the political justice will be displayed.

The sixth chapter can be read as a continuation of the fifth chapter. In the light of the
findings that AKP’s political justice reveal, sixth chapter will dwell on the effects of
AKP’s domination, or the changes that this domination make on the character of the
state. First, the chapter questions the degree of the transformation of the AKP into the
state. Accordingly, political trials show that both of the normative and power
dimensions of the state have came under the control of the ruling party to a great
extent. However, the chapter says that institutional and ideological identity between
the state and the ruling party has not been achieved yet. Afterwards, sixth chapter will
discuss whether AKP’s political justice creates state of exception and can be
interpreted as Enemy Criminal Law. Later, arbitrary element of AKP’s rule, and its
unconstitutional nature will be emphasized. The dissertation will underline that the
constitutional state and the parliamentary democracy in Turkey bears in them the
potential to be transformed into their opposites, namely to an absolutist and arbitrary
power. Lastly, the dissertation will highlight the continuation between the AKP and
the ancient Kemalist regime. It will be shown that the AKP utilizes the very means
and mechanisms of Kemalist state and thereby entrenches authoritarian understanding
of Kemalist state rather than toppling it. The dissertation ends with brief concluding

remarks.
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CHAPTER 2

CONCEPTUAL FRAMEWORK OF THE ANALYSIS

According to Ulrich Preuss, the most succinct definition of constitution is laid down
by the framers of the French Declaration of the Rights of Man and of the Citizen of
1789. Article 16 of the Declaration says that “[a] society in which the guarantee of
rights is not assured, nor the separation of powers defined, has no constitution at all.”
Indeed, this definition unveils the essence of constitutional states. This essence is
limited government. Accordingly, the function of a constitution, as understood at the
end of the 18" century in Europe, is to limit the state power through the separation of
powers and the guarantee of individual rights and liberties. This essence is also shared
by the rule of law order; the purpose of the rule of law regime is congruent to that of
the constitutional states. After examining the English constitutional tradition, the
North American version of the rule of law, the German Rechtsstaat tradition, and
French Etat de droit experience, Danilo Zolo claims that normative and institutional
structure of the rule of law is entrusted with the task of guaranteeing individual rights
and curbing the natural tendency of political power to expand and act arbitrarily.® In
this regard, constitutionalism and the rule of law are associated with each other so

much so that, the discussion on one involves the other. Moreover, what we see is that

® Preuss, Ulrich K. (2013). “Constitutionalism in Fragmented Societies: The Integrative Function of
Constitutions” in Political Theory: Critical Theory and Democracy : Civil Society, Dictatorship, and

Constitutionalism in Andrew Arato’s Democratic Theory. Peruzzotti, Enrique; Plot, Martin (ed). New
York: Routledge, p. 42

® Zolo, Danilo (2007). “The Rule of Law: A Critical Reappraisal” in The Rule of Law: History, Theory
and Criticism. Costa, Pietro; Zolo, Danilo (ed). Dordrecht: Springer, p.7

24



constitutional states establish the rule of law as their regimes. At the end,
constitutional states come to rely on both separation of powers and the rule of law
order to limit political power and avoid arbitrariness, where these limitations are tied

to popular sovereignty through legislative power of the parliament.’

Nowadays, constitutional state and the rule of law seem to lose their distinctiveness
and appeal, not because they become obsolete in 21" century and withered away; but
because they become so widespread to constitute the general, common condition of
politics almost all over the world. Following 18" century, the social, economic,
military and political exigencies have encouraged the expansion of constitutional
states throughout the world. Today, reliance upon formal constitutional embodiments
and principles for state governance is nearly universal. Almost all states have
constitutions and hence almost all states are in a way “constitutional”.® There is hardly
a modern state that does not have a formal constitution that establishes and defines its
governmental institutions. The same also holds true for the rule of law. Mortimer
Sellers reminds us that now the rule of law is nearly a universal value, endorsed by the
United Nations General Assembly. The Assembly repeatedly identifies “human rights,
the rule of law, and democracy” as “universal and indivisible core values and
principles of the United Nations.” The Universal Declaration of Human Rights, the
European Convention on Human Rights, the American Convention on Human Rights,
and the African Charter on Human and Peoples Rights reiterates that human rights

should be protected by the rule of law.®

" Schochet, Gordon J. (1979). “Introduction: Constitutionalism, Liberalism and the Study of Politics” in
Constitutionalism. Pennock, J. Roland; Chapman, W. John (ed). New York: New York University, p.4

& Schochet, 1979, p. 5
® Sellers, Mortimer (2010). “An Introduction to the Rule of Law in Comparative Perspective” in The
Rule of Law in Comparative Perspective. Sellers, Mortimer; Tomaszewski, Tadeusz (ed). London:

Springer, p. 1
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However, expansion of constitutional states and the rule of law regime have not so far
caused the proliferation of limited governments and curbing of arbitrary state power.
Rather, in the second half of the 19" century and early 20™ century, constitutions and
the rule of law system served as the instruments of state-building and rationalization
of the centralized bureaucratic states. Similarly, in the mid-20" century, when the
world witnessed de-colonization movements, a significant number of new states
appreciated constitution making as it was associated to economic development, rather

than development of human rights:*

The typical constitutions of this stage are authoritarian with the aim of
state-building and centralization of power. They usually did include a
bill of rights, whose validity was qualified by the addition of the phrase
“except by the law,” and with no independent mechanism for their
enforcement. Rights were thus rendered largely decorative under the
bureaucratic rule of law.**

Hence, as Schochet underlines, persistence of authoritarian impulses continues to
challenge the ideal of limited government without weakening the resort to formal,
written constitutions.'? Consequently, today under the rubric of constitutionalism and
the rule of law, we can find an array of policies that includes constitutional
democracies of the West Europe, former communist political systems, but especially
the autocratic and/or the single-party states of Latin America, the Middle East, East

Europe and Africa.

All in all, at the hearth of the idea of constitutional state, there is limited political

power which shall not act arbitrarily. However, realization of constitutional states

1 Arjomand, Said Amir (2007). “Constitutional Development and Political Reconstruction from
Nation-building to New Constitutionalism” in Constitutionalism and Political Reconstruction.
Arjomand, Said Amir (ed). Leiden: Brill, p. 7

1 Arjomand, 2007, p. 7

12 Schochet, 1979, p. 5
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around the world has not always brought limited political power. This situation shows
that development of constitutionalism from 18" century onwards as an idea or set of
principles does not always necessarily conform to the actual development and
situation of constitutional states. Hence, it may be expedient to diverge the idea or the
ideal of constitutional state and the rule of law from their development or realization
in different historical contexts. Here, we will examine the idea of constitutionality,
constitutional state, and the rule of law, rather than the way they are realized in
different states. This examination helps us to establish the principal elements or
primary attributes thought necessary for any constitutional state and rule of law order.
Then, very roughly, we will set “what a constitutional state and the rule of law order
should be”.

2.1 Development of the Idea of Constitutionalism

In general terms, development of the idea of constitutionalism started in the 17" and
18™ centuries. However, the relation between law and state power is older than this.
Actually, state power has always been defined with respect to the law. State, as the
institutionalized political power, has developed as a legal relation from the very
beginning. Indicative of this is the etymological root of the term “state”. Status is
commonly accepted as the root of the state (etat) and it refers to the legal structure of
a certain community.™® Accordingly, state power comprises ruling on the basis of laws
(meaning a system of rules) and exercising political power with regard to laws.** It is
also noteworthy that functions of state power are defined according to the law: law-
making (legislative function) and law-enforcement (executive and judicial functions).

Nevertheless, there is a hierarchy among them. Law is superior and prior to state

13 Brancourt, Jean Pierre (2000). “Estat’lardan Devlete: Bir Sozciigiin Evrimi” in Devlet Kurami. Akal,
Cemal Baki (ed). Ankara: Dost Yaynlari, p.178

4 Akal, Cemal Baki (2000). “Bir Devlet Kurami igin Giris” in Devlet Kurami. Akal, Cemal Baki (ed).
Ankara: Dost Yayinlari, pp.14
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power; and for this reason, it can limit state power. Then, concomitant with the state’s

law-depended rule, there comes state’s legally-limited rule.

In this respect, the claims that state power shall have a legal limit; and that law rather
than the arbitrary will of the ruler shall dominate state administration can be traced to
the times of Ancient Greece and its philosophers Plato and Aristotle. For them, laws
are essential for the structuring of the Polis, meaning, political order. Accordingly,
good political orders are always legal orders or orders according to the law. The
arbitrary command of a tyrant is detrimental to this legal order and can not be
considered as law. Hence, for both, arbitrariness of the ruler and the legal order
completely excludes each other.™ Therefore, from Ancient times onward, law is seen

as a protection against the potential of abuse inherited in the power to rule.®

Yet, what was the law, then? The idea of law that was prevalent in Ancient Greece
and Middle Ages can be labeled as Natural Law and Natural Rights tradition.’’ In
Ancient Greece, the law was seen something eternal and fixed, temporally and
spatially. This tradition continued in the Roman Empire with the writings of Cicero
and Stoics. Accordingly, Nomos (the basic law) was accepted as the ruler of the divine
and the human things. Such a transcendental understanding of law bestowed
inviolable and irrevocable rights to human beings. The state power, on the other hand,
was given the duty to respect them. Similarly, in the Middle Ages, Thomas Aquinas

subjected all political order and the people to the law; and developed the idea that
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human beings could discover what the law was through their reason.*® In this period,
eternal law understanding was mixed with religious elements and turned into God
given laws. All in all, up until the 16™ century, law was not human made; it was given
either by the Nature or the God.

In the 16™ century, in accompany with the development of absolute states in Europe,
eternal, fixed and divine law understanding is challenged. Instead, historical and man-
made understanding of law is started to develop. Hence, creation of laws, meaning
legislation, was emphasized.® In this direction, we see that 16" century thinkers
conceptualized state power as legislative power. Accordingly, authority of legislation
is identified as the distinguishing mark of state power. Jean Bodin is one of these
eminent thinkers who examined this changing relation between law and state power in
the period of absolute states. Bodin distinguishes state power from other types of
powers prevalent in society, such as the power of father in family over his wife and
children on the basis of former’s relation with laws.”® He thinks that making laws that
commonly oblige all subjects, and ruling on the basis of laws are the distinctive
characteristic of the state power. Giving such laws is the essence of sovereignty of the
state. Sovereign power is legislative power; when there is no legislative power, there
is no state.” However, Bodin frees the sovereign state from the laws it makes.
Sovereignty is understood by him as an omnipotent power. Therefore, the sovereign
cannot be bounded by man-made laws; if so, it is no longer sovereign. Still, Bodin did
not mean leaving the administration of the state to ruler’s arbitrary decisions. While

freeing the sovereign from the positive laws, he subjects the sovereign to divine law of
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God. Hence, whereas subjects of the sovereign are subject to sovereign’s law, the

sovereign is only subject to divine law.

Another prominent thinker of the period of absolute states is Thomas Hobbes. Similar
to Bodin, Hobbes also thinks sovereign state as a law giver power. For Hobbes, law is
the will of the state. Therefore, the only source of the law he recognizes is the will of
the sovereign. Hence, law is not counsel, but the command; laws owe their legal
validity to the will of the sovereign alone.?” Hobbes agrees with Bodin that law is the
command of the commonwealth and commonwealth cannot tie his own hands with
positive law.?® Therefore, he also asserts that the sovereign state itself is not subject to
the civil law.** For him, the idea that state restricts itself with the positive law that it
enacts, is nothing but absurd.

Then, in the 16™ century, the understanding of law and its relation with the state is
considered anew. In this period, law is understood as positive legislation. Sovereign
state, on the other hand, is deemed as the creator of positive law through being the
sole legislative power in society. One can say that constitutionalism of 17" and 18"
centuries will flourish on the top of this positive understanding of law and legislative
power of state. This development can clearly be seen in the ideas of John Locke.
Locke’s legal thinking is shaped by the idea of positive legislation. Similar to his
antecedents, for Locke, what distinguishes state power from the other types of powers
(he also gives the example of patrimonial power) is the right to make laws with

penalties and to employ force in their execution.® Law, on the other hand, is
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legislation of the parliament. In this context, law is contrasted with the prerogative of
the sovereign king. Prerogative is the right of the crown, privilege of the king. It
requires no authority in law through the act of the parliament. In this context Locke
says that who exercises legislative power must govern according to existing laws and

not according to temporary ordinances.?

Two novel notions come to forth in Locke’s thinking, which has an immense
influence in the shaping of the idea of constitutionalism. First, the state will legislate
positive law; afterwards, it will abide by these laws and rule accordingly. Second, the
authority of legislation is given to the parliament, rather than to the king or any other
power. Hence, parliament is praised vis-a-vis absolutism of the monarchy. It is
accepted as the representation of the people; the consent of the parliament is taken as
the consent of the people.?’ Therefore, it represented participation and co-
determination of the people. In that way, when the consent of the parliament is taken
in the creation of laws, it is believed to create an order either explicitly or tacitly
agreed to by all. Hence, the emphasis on the parliament and the consent of the people
in Locke’s ideas will gradually pave the way to popular sovereignty and inviolable
rights and liberties of the individuals, which are among the important pillars of

modern constitutionalism and liberal political order.?®

In this turn to constitutionalism, Montesquieu must also be mentioned, who not only
stresses on the significance of positive law vis-a-vis eternal, natural law; but also
introduces the idea of separation of powers. Montesquieu thinks that law reflects the
idea of justice. Accordingly, he tries to answer how law can realize it. In order to

answer this question, he leaves aside natural law tradition. What he understands from
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the concept of law is solely positive law. Then, he explains justice with positive law;
and positive law within particular cultural systems.?® There is another notion enhanced
particularly in the writings of Montesquieu (beside Locke); and it is separation of
powers. Separation of powers principle has become so embedded in the idea of
constitutional state that it has become an inseparable part of it. At the hearth of this
principle there lies the belief that concentration of power in a single hand creates
absolutist and arbitrary power. Single and unchallenged state power may behave
despotically. In order to block power concentration, legislation of positive laws is
separated from its enforcement. Accordingly, the state separates legislative, executive,
and judicial powers from each other and allocates them to different state organs;
namely, to the parliament, the government, and the courts. Therefore, one of the
instruments of constitutional state in limiting political power has been dividing and

dispersing power within the state.

In the light of the ideas of these thinkers, one shall reconsider the meaning and the
particularity of the constitutional state. Up until the development of the idea of
constitutional state, throughout history, state rule has always been conceptualized in
its connection with law; and state has always ruled with legal norms and rules.
Similarly, law has always been seen as a barrier against the arbitrary rule of the
powerful, and used to circumvent state power. Therefore, these features do not make a
state constitutional. Main thinkers of constitutionalism do not seem to offer radically
novel opinions for the conventional relation between the law and the state. Rather,
they follow this conventional understanding. They defend that political power has a
legal origin. Political power is a construction of sovereign law. The rights of
individuals that precede state power and endowed by law are the principles that state
shall respect and abide by. These ideas can most vividly be followed in the writings of

Jean-Jacques Rousseau. In his political writings, Rousseau uses natural law and rights
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theory as an instrument to defend that civil society and law predates the existence of
state power and political organization, and hence restricts it. For instance, he claims
that political order is a social contract.® In this regard, he states that social contract
gives us the principles of political rights: the full title of his classic book Social
Contract says Social Contract or Principles of Political Right / Du Contrat Social ou
Principes du Droit Politique.

What the theorists of constitutionalism do is to reformulate traditional expectations
from the law with a different terminology. In this terminology, the sovereign is no
longer the state, but the people or the nation. What is protected against the arbitrary
rule of the powerful, on the other hand, is natural rights and liberties of the
individuals. The most prominent of these individual rights are freedom, equality,
independence, property, right to life, and protection. Locke explicitly states that all
public power should be used only for peace, security, and the public welfare of the
people. All in all, in constitutionalism, the conventional relation between law and the
state is kept, while it is reformulated on the basis of popular sovereignty and
individual rights and liberties. However, apart from this reformulation, the novelty of

constitutional state must be searched in the domain of positive law.

In the Middle Ages and during absolute monarchies, there had been a hierarchy
between Natural Law and positive law of the state. Natural Law was supreme and
bound equally the rulers and ruled. Subjects of state power, however, were
additionally bound by the positive law of the state. Hence, state was restricted by
Natural Law, and in turn, restricted its subjects by its positive law. Positive law was
considered to be the command of the ruler, the will and an indispensable right of the
political power. Hence, positive law could not bind the state. Sovereign state was

under natural law; yet it was above and supreme over the positive law. Depending on
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the circumstances, rulers might even abstain from exercising positive laws.? In this
context, the particularity of constitutional state is that state power is restricted by the
positive law it enacts. The fact that positive law is above the state power and binds
rulers and ruled alike, is the fundamental feature of constitutional state.* In that way,
in the constitutional state, rulers and ruled are subject to the same law.*® John Locke
gives an excellent description of constitutional state: Everybody, even the ruler, must
be bound by the same law. Therefore, absolute monarchy is inconsistent with political
society or civil government, as monarch himself is unbounded by the law.3* In sum, in
constitutional state, the status of monarch and an ordinary citizen shall be the same
before the law. The status of their liberty before the law is equalized.

The law that will bind the state power, on the other hand, is the will of the people; say
it differently, legislative power shall be used by the people. It is an indication of the
sovereignty; sovereign makes the law, and the people is accepted as the sovereign.
Law has always been understood as the manifestation of the will of the sovereign; law
has always been the command of the sovereign. Then, sovereign has always been the
uncommanded commander in terms of its relation with law. Yet, subject of the
sovereignty has been conceived differently in history. Sovereign was a transcendental
entity in the Middle Ages. Sovereignty was associated with God and divine power.
State’s political power, on the other hand, bestowed by this divine sovereign; power
holders were believed to be delegated by the God. However, in the period of absolute

monarchies that preceded liberal thought, sovereign was the state itself. In this period,
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practice of state power and the principle of power (that is sovereignty) were unified in
the state.®® That’s why, writing in the period of absolute monarchies, Hobbes uses
“sovereignty” and “state power” in conjunction to each other and writes “sovereign
power”. In the writings of Bodin and Samuel von Pufendorf, who touched upon inter-
state relations as well, sovereignty of state is more sharply underlined. When we come
to the period of constitutionalism and liberalism, law is still the record of sovereign

will. As Rousseau says laws are acts of the general will.*

However, what liberalism
newly does is to separate sovereignty and state power that was once unified in the
state in the preceding period. Unification of sovereignty and state power was believed
to be one of the causes of the absolutist rule of the monarch. Then, constitutionalism
allocates sovereignty to an entity external to state: the people or the nation is accepted

as the sovereign.

Hence, state’s political power will be restricted by a sovereign standing out of the
influence and control of the state. As it is the sovereign people who will make law, the
will of the sovereign people will be able to limit political power of state freely,
independently, without influenced by it. In that way, constitutional state establishes
the relation between law and political power exogenously. Actually, restricting
political power exogenously becomes a key in the constitutional state. However,
legislation is organized as a political state power. In other words, legislation is not
organized within sovereign people or nation who uses it, but it is organized within the
state. It means that sovereign activity will take place within the state as a political
power. As legislation is one of the three state powers, constitutional state actually

requires that state’s political power be restricted by a political power through an
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activity of political power from within the state’s political power.®” Hence in a
constitutional state, state power claims to succeed what Hobbes, Bodin and Pufendorf
think impossible: state shall bind its own hands. What Agamben calls as the paradox
of sovereignty is also the paradox of political power, emanating from the fact that
sovereign activity is an activity of state’s political power.*® Accordingly, political
power of state is expected to act as the sovereign and make law reflecting its will. Yet
immediately after legislation, it will renounce its sovereignty, act as the political

power, and bow down to the law it has legislated.

Lastly, it is mentioned that in a constitutional state the difference between rulers and
ruled becomes indistinct under legal order. However, this distinction is embedded in
the very definition of political state power. Thus, legal order that is achieved in
constitutional state denies the state power from its distinguishing mark. Hence,
constitutional state seems to dissolve it. Therefore, in constitutional state, law is seen
as the factor that renders political power ineffective. Objective law declares its
domination over subjective political power. As state is emptied from political power,
it is the law that will rule the state in constitutional state. In this case, the rule of law
that constitutional state establishes does not simply mean “power is kept out of law,
courts, and judiciary” as commonly used in daily language. Rather, the rule of law is
an alternative governmental type developed against the domination of political power:
the rule of law is the alternative of rule by power. Locke clarifies this point by
associating the rule of law and rule by power with different stages of a person’s life.
He thinks that to live under power and rule by power is not appropriate for civilized,
mature people. Living under power is only acceptable under paternal community and

can only be a temporary period in a person’s life due to special requirements of
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childhood. Matured and reasonable people living in political society shall be free from
any superior power and shall not be under the will or authority of other men. They
shall have only the laws for their rule.*

Theoretically, limited political power by adherence to the rule of law is supposed to be
the mark that distinguishes contemporary liberal democracies from totalitarian states,
signified by excessive use of political power.* However, in terms of their dependence
to state’s political power, the difference between them blurs. It is because,
constitutional state establishes a regime, the subject, the object, the instrument, and
the location of which is political power of state. In a similar vein, if we are to
concentrate on the internal (or organic) relation between political power and law, we
see that Rousseau constructs a constitutional state in which state power has no
commitment towards, and has no agreement with the sovereign nation. Similarly, in
Locke’s theory, apart from an ideal natural law, there is no guarantee that positive law
of the state will abide by the public good. Friedrich states that Locke does not
envisage any legal sanction apart from the right of revolution.** Ming-Sung Kuo
agrees with these comments. Accordingly, limiting governmental power is only one
aspect of a full-fledged concept of constitutionalism. Rather, constitutionalism is
related to political power in a more complex way. Hence, a framework of analysis
beyond the idea of limited government is necessary to account fully for the

relationship between constitutionalism and political power.*?
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This framework can only be established when the relationship between these two
seemingly contradictory components of constitutional ordering is taken in a dialectical
way, where one transforms into the other. However, liberalism establishes
constitutional state as antimony of rule by political power. Political power and law are
neatly separated from each other; and only an external relation between them is
established. Hence, constitutional state never attempts to configure and conceptualize
its internal dependence on, and dialectical relation with political power.

2.2 The Rule of Law Order in the Constitutional State

The concept of the rule of law does not offer a distinct understanding of state and
political power than constitutionalism. Seller says that “the rule of law states” come
into being with the emergence of constitutional governments. Hence, all states or
societies that struggle towards the rule of law are also working towards constitutional
governments.** Therefore, two concepts go hand in hand; the rule of law implies

constitutionalism.

The rule of law is the normative structure of the constitutional state. Within this
normative structure, the legal system is entrusted with the task of protecting individual
rights by constraining the inclination of political power to expand, and to act
arbitrarily. Therefore, it is constitutionalism’s fundamental instrument to escape from
arbitrary political rule and the guarantee of rights, beside the separation of powers. In
the legal order of the rule of law, positive law establishes itself above the state power.
It means that state’s activities must be in line with positive law. Then, what are the
characteristics of the rule of law of the constitutional states that distinguishes it from

any other legal order?
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There are some features of law which are common to every legal system; certain
features are present whenever and wherever law exits.** For instance, legal order is
always contrasted with the rule of man and subjective will. Law is always seen as a
barrier before arbitrary personal power. Law is equated with reason, while man’s rule
with passion. Law is objective, man is subjective. Law is non-discretionary; rule of
man is inconstant and uncertain. Hence, who lives under law is deemed not to be
subjected to the unpredictable arbitrary will or judgment of individuals.”® This is a
part of the understanding of what is law, developed from the time of Ancient Greece
and shared by the rule of law order of constitutional state. Yet, if we are to be more
specific about the common features of a legal order, we have to look at preeminent
legal scholars and philosophers. Among these scholars, Lon L. Fuller listed eight
common features in The Morality of Law (1964), John M. Finnis four in Natural Law,
Natural Rights (1980), and Joseph Raz eight in The Authority of Law (1979).**Among
them, the features that these scholars agreed on, and which are relevant for our
purposes are as follows: Generality of norms (that the norms are generally enforced
without any discrimination), promulgation or publicity (that the public is made aware
of them), predictability (that the laws are prospective, not retrospective), stability (that
the norms are not frequently changed), certainty or clarity (that the formulations of
norms are understandable). Accordingly, generality protects individuals against
arbitrariness by assuring that like cases will be treated alike. Publicity ensures that

citizens have fair notice of when and how the state will intervene. Stability helps bind
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officials to legal norms, and clarity means that activities of those enforcing law can be
held to relatively coherent standards.*’

Yet, among them, one of the most debated features of legal order is certainty or legal
determinacy. Actually, first and foremost, the rule of law promises legal certainty.*®
Accordingly, only a legal system that provides legal certainty can guide its subjects to
the law. It permits those who subject to the law to plan their lives, and protect them
from arbitrary use of state power. To sustain certainty and determinacy, the rule of
law theory demands that, at minimum, laws shall possess sufficiently clear,
unambiguous and determinate content. Determinacy of law means that they are
capable of retaining a core of fixed meaning across every actual and potential
enforcement to a range of different factual contexts. So that determinacy allows in
adjudication subsuming similar unique facts and particular cases under general rules,
having a sufficiently determinate meaning.*® Through determinate laws, the rule of
law provides equality, assure fair notice; and preserves accountability of government
to citizens. In this way, state action becomes predictable, and a contribution to

individual freedom can be made.*°

These features are the fundamental characteristics of any legal order. They are always
present when a legal system exists, and when a legal system functions. The rule of law

is a legal order. Hence, they are also the indispensable features of the rule of law.
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Then, compliance with these features is a vital prerequisite of the rule of law.>" Yet,
not every legal order is the rule of law. The latter goes beyond the former.
Constitutional state and the rule of law introduce a new feature to formal dimension of
legal order, which marks its particularity. Accordingly, in the rule of law, law is
statute. It means that law is the act of the parliament; no one can enact law, but the
parliament. Therefore, what the rule of law order establishes first and foremost is a
state of statutes. Law is identified with the statute, because law is strictly required to
be the will of the sovereign people. By this additional formal requisite, the rule of law
says that constitutional state can only be run by the consent of the parliament, by the
consent of the (representatives of) the sovereign people. Montesquieu says that
although there are occasions on which it is necessary for a state to decree,
fundamental law in democratic government is that people should have the sole power
to enact laws.>® Accordingly, in a legal system, there can be decrees, ordinances, etc.
However, state cannot be run by them. Their power and status in the legal hierarchy is

lower than law; they cannot be in the force of law.

Identification of law with statute makes laws subject to the functioning of
parliamentary mechanism. This subjection also points out the other fundamental
instrument of constitutionalism. As a result of the separation of powers, law making
(legislative power) and law enforcement (executive and judicial powers) are
separated. On the one hand, law is made by the parliament as a whole. Parliament is
composed of the representatives of the people. It means that sovereign people use
their sovereign legislative power via their representatives. On the other hand, law is
executed by the government (council of ministers). The executive, by the way, is

selected among the party or the parties that control the majority in the parliament.
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Then, executive is not elected by the people; but is indirectly appointed by the
representatives whom the people elected to the parliament. In a word, executive state
power originates from or appointed by the parliament. In turn, executive is not
accountable directly to the people; but to the parliament.®> As the government
originates within the parliament, executive power is called as “parliamentary
government”. What is striking here is this: majority of the parliament exercises
legislative power as members of the parliament. In addition, majority is elected as the
government to execute laws. It means that the same majority will exercise both
legislative and executive powers. Hence, legislative power and executive power is
united in the hands of the governing majority. Although parliament, as the legislative
power, is also a political power, because of this concentration, government is said to

exercise the actual political power of state.

The second dimension of law enforcement is the judiciary that exercises the power of
adjudication. This power is exercised by independent courts and judges. However, the
activity of judgment and the judicial power is different from legislative and executive
powers. It is because; judiciary is not a parliamentary power. Judicial power is not
exercised by the representatives of the people. While government and parliament are
renewed by general elections, judicial power is not affected by them. Moreover,
political powers are partisan; they serve to the interests of their voters. Hence, they
can only partially reflect the will of the people. On the contrary, courts are the
servants of constitutional order itself. Therefore, they decide in the name of whole
people; judiciary as a state power is the common judge for all. Therefore, contrary to
legislative and executive powers, judicial power is not accepted as a political power.

Rather, judiciary is a state power.
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As judiciary judges in the name of all, it is supposed to be substantially independent
from politics and political powers. This is called “judicial independence”.> Judicial
independence indicates independence from overt political pressure or political
interference. Therefore, judiciary must be independent from executive and legislative
powers. Moreover, judiciary checks the compliance of legislative and executive
powers to law. Judicial organs supervise both executive and legislative organs, and
ensure that these organs observe the rule of law. Hence, judiciary is a state power that
supervises political powers of the state. Hence, independence of judiciary from these
powers is needed. In this regard, in order to provide judicial independence, judges and
courts must have job security, judges must have autonomy in regulating their internal
affairs and they should not take orders and instructions from anybody.>® Here is where
a distinction between “state power” and “state’s political power” can be made within
the parliamentary system of constitutional state. State power is much more than
political power as it also encompasses apolitical, non-partisan power of judiciary. So,
even though majority holds political power, it is short of holding all state powers, or at

least, it has to be.

One can realize that these two features (that the law is a statute, and that its making
and enforcement are separated) which define the rule of law and distinguish it from
other legal systems are both formal features. It is as if the rule of law establishes a
state of statutes and stops there. However, the rule of law has a substantial dimension,
either. It is equated with liberty, equality, and (individual/democratic/human) basic
rights. Locke mentions that the rule of law is a government type that equality and

freedom prevails.®® It is also repeated in Rousseau. Rousseau states that law
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guarantees public good, justice, liberty, and reason.”” It means that apart from
aforementioned formal features, the rule of law is defined by a certain substance.
Then, legislation must conform to certain substantial standards as well. These
standards are intrinsic to the idea of law as a means of governance. Basic liberties of
thought, speech, consciousness, and association are necessary constituents of the rule
of law.”® When it is defended that government is bound by rules, it is not only meant
having the rules fixed and announced beforehand. Yet, rule of law is an ideal for
“good government” stressing the dimension of rightness in the legal order. Therefore,
what is expected from the rule of law is actually the rule of right. That’s why rule of
law is said to establish constitutional state as a state of rights. It implies that

constitutional state transcends state of statutes and reaches state of rights.

Nevertheless, we must be cautious in defining the particularity of the rule of law with
a certain substance. It is because; in any legal order law is identified with right, Gesetz
with Recht, loi with droit, lex with jus, and yasa with hukuk. It is the idea behind the
legal order that what is law is right; and vice versa.>® Therefore, law has always had a
moral, substantial content. For instance, beside Lon Fuller, Finnis and Raz, whom we
mentioned above, also L.A. Hart underlines that law inherits a substantial dimension
owing to its formal features. Fuller calls it as “inner morality” of law, whereas Raz
and Finnes say “minimum morality”. This inner morality of a legal order develops
independent of the substance of laws. Rather, it originates from the relation that legal
order has with political power. Law and legal order always deemed to restrict the
arbitrary power of state, and this restriction is considered as “good” and “beneficial”.

This point is crystal clear in Finnes, who explains the inner morality of legal order by
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looking at how it limits political power. According to him, legal order has a moral
goodness just because it prevents making, enforcing, executing law in ways that
intended to advance only the interests of some men, and it prevents making secret and

retrospective laws.*

The most important moral feature of law that emanates from its form is “equality
before the law”. It means that the law is enforced indiscriminately, and it addresses to
general public, not to particular individuals. Hence, all individuals are equally bound
by law. Yet, the motto “equality before the law” is contained in the formal principle of
generality of laws. Generality principle dictates that state should govern by
promulgated laws common for all, not by commands addressed to particular
individuals. For instance, decrees that vary in particular cases are accepted as ad hoc
decision of the ruler. They are regarded as the subjective command of the ruler, not as
objective laws. Therefore, arbitrary modes of government are excluded, when the law
consists of general rules that are binding all. This point is also underlined by
constitutional state theorists. Rousseau utters that decrees are commands, not laws.
Commands that a person individually give can never be accounted as law.®* Similarly,
for Locke, the legislative or the supreme authority cannot assume itself a power to rule
by arbitrary decrees. It is bound to dispense justice and decide the rights of the
subjects by promulgated, standing laws.®? Perhaps, because of this emphasis, “equality
before the law” and “generality” is attributed solely to the rule of law and
constitutional state. Some claims that generality is the basic premise of
constitutionalism and the ultimate meaning of the rule of law.®® Through generality,

government cannot discriminate unfairly between citizens by selective enforcement of

% Finnes, John M. (1980) Natural Law, Natural Rights. Oxford: Clarendon Press, p. 12
8! Rousseau, 1968, p.59

%2 |ocke, 1980, p.71

8 Allan, 2003, p.2
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general principles. Therefore, the equal dignity of citizens with its implications for fair
treatment and respect for individual autonomy is provided.®* However, contrary to this
claim, generality is a formal feature of law and present in any operative legal
system.®® Therefore, it may be operative and consistent within any state of statutes and
with many political regimes, not particularly with a state of rights.®® Consequently,
generality may be the basic premise of the rule of law; yet it is definitely not peculiar
to it.

What has been said for generality is also valid for the other formal features of law. All
in all, legal order has a substance; because, the restriction of political power is deemed
something good. Among this substance are there the values such as equality, fairness,
equal treatment, freedom from state coercion, and right to organize one’s life freely.
These formal features are connected to the nature of law as against the nature of
decree or command. Thus, these substantial elements are the features of any legal
order, not particularly that of the rule of law. According to Raz, if the rule of law
emphasizes mainly the requirement that governmental actions should be
circumscribed by general rules, it is only one of the virtues that a legal system may
possess. It is an essentially formal doctrine, which shall not be confused with
democracy, justice, equality, human rights, etc. Therefore, he claims, a non-
democratic legal system basing on the denial of human rights, on racial segregation,
sexual inequalities, and religious persecution may conform to the (formal)
requirements of the rule of law better than any of the legal systems of liberal

democracies.®’

& Allan, 2003, p.31-32
% Kramer, 2007, p.112
% Tamahana, 2004, p.97

%7 Raz, Joseph (1979). The Authority of Laws: Essays on Law and Morality. Oxford: Clarendon Press,
p.211
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If the rule of law satisfies with the formal values of a legal order, legal order can be
maintained whereas basic rights and liberties will be endangered. Therefore, in order
to protect them, the rule of law must clearly define and encompass basic rights and
liberties, independent of the formal values of any legal order. Moreover, it shall have
measures and mechanisms to secure these rights and liberties seeing that legal order
may function to the detriment of them. Otherwise, it cannot differentiate itself from
any other legal order, and the constitutional state that it rules cannot be evaluated as a
state of rights. Then, what sort of measures and mechanisms the rule of law has, in
order to assure a particular substance? Constitutional state assumes that, the fact that
sovereign people uses legislative power secures the substance of the rule of law. As
the law can only be made by (the representatives of) the sovereign people, it is
thought that it can never be contrary to public good, common interest, liberty and
justice. The highest legal norm that people legislates, on the other hand, is the
constitution. As the highest norm, there shall be no norm in the legal system contrary
to the constitution. No state organ, office, and law can have power and authority
which is not defined by the constitution. Say it differently, all power, authority and the
validity of other norms originate from the constitution.®® Therefore, if basic rights and
liberties are stated in and protected by the constitution, it is believed that no legal rule
and no state organ can violate them. Therefore, constitution, as the highest legal act of

the sovereign people, is thought to be the guarantee of the substance of the rule of law.

Then, the rule of law relies on the people’s legislative power and the constitution, as
the supreme outcome of this power. However, for this reliance to turn into a measure,
it should involve a system of legal checks and sanctions to deter any wrong doing.
Otherwise, our question concerning how the substance of the rule of law be secured,
will stand unanswered, yet will be postponed by bringing forth a new one: What sort

of measures and mechanisms are there that assures the substance of people’s

% Erdogan, 2003, p.21
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legislative power and hence of the constitution? Therefore, what we are looking for,
are legal sanctions that deter and punish legislative power when it acts contrary to the
substance of the rule of law, which actually means when they violate the rule of law.

However, who looks for a legal measure that guarantees the substance of the rule of
law by checking the legislative power of the people, looks in vain. The rule of law is a
legal order; yet, that legal order lacks legal measures to sustain its substance. When
executive and judicial powers enforce the laws irrespective of equality, when state
power ignores the rule of law, what sort of a legal provision does it face? In the
constitution, it is indicated that state shall respect the basic rights and liberties.
Nevertheless, legal order does not include legal sanctions that state will incur when it
does not respect them. Constitutional state theorists may remind us the mechanism of
judicial review and the constitutional courts as the institutions of this mechanism. The
principle of judicial review indicates constitutional court's authority to examine an
executive or legislative act; and to invalidate that act if it is contrary to the
constitution. The principle of judicial review is applied very differently; its procedure
and scope differs greatly from one country to another. However, one weakness seems
to be common to all practices of this principle. If the constitutional or supreme court
views the executive or legislative act contrary to constitution, it invalidates that
specific act. However, it foresees no legal sanction for the executive or legal power
that attempted to pass an anti-constitutional norm. In such a case, political power

incurs no penalty.®

% Other shortcomings concerning the functioning of judicial review can only be revealed by examining
the individual systems in each state. For instance, we can have a look at the Constitutional Court in
Turkey. In Turkey, the Constitutional Court has the authority to examine and invalidate laws, decrees
having the force of law, rules of procedure of the Turkish Grand National Assembly or specific articles
or provisions thereof. However, it has no authority to take action on its own behalf. Put it differently, in
case these legislations are thought contrary to the Constitution, the Court can not review them
automatically. The Court needs to be authorized by either of the President of the Republic,
parliamentary groups of the party in power and of the main opposition party, and a minimum of one-
fifth of the total number of members of the Turkish Grand National Assembly (Article 150 of 1982
Constitution of Turkey).
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Similarly, one may say that, rulers will incur certain measures like losing their public
support and weakening their chance in re-elections. Even some may defend people’s
right of disobedience against bad or unjust state power. Yet, they are the political, and
not the legal outcomes of state’s improper administration. As the rule of law
establishes a legal order as opposed to political order, what we are questioning here is
whether state power is legally at liberty to abstain from following the (substance of)
the rule of law.

If state is under legal duty to follow the law (which must be the case in a constitutional
state), it cannot have legal liberty to abstain from following the law. A duty and a

If these defined persons or groups do not apply to the Court, the Constitutional Court can not review
unconstitutionality of the executive or legislative acts. Secondly, Constitutional Court has the right to
examine constitutional amendments only with regard to their form. Hence, if the parliament verifies a
constitutional amendment contrary to basic rights and liberties of individuals, the Constitutional Court
in Turkey seems to have no right to annul it as long as the procedure of constitution amendment is
followed right through. Moreover, the Constitutional Court has no right to review decrees having the
force of law issued during a state of emergency, martial law, or in time of war either in form or
substance. Therefore in Turkey, Constitutional Court or judicial review is not a sufficient mechanism to
assert legal sanctions upon legislative and/or executive powers.

The right of Constitutional Court to close political parties seems to be an exception to this rule.
Accordingly, Article 68 of the Constitution says that the statutes and programs, as well as the activities
of political parties shall not be in conflict with the independence of the state, its indivisible integrity
with its territory and nation, human rights, the principles of equality and rule of law, sovereignty of the
nation, the principles of the democratic and secular republic; all of which are constitutional norms. In
addition, political parties shall not aim to protect or establish class or group dictatorship or dictatorship
of any kind, nor shall they incite citizens to crime; all of which are prohibited by the Constitution. After
the filing of a suit by the office of the Chief Public Prosecutor of the Republic, if the Constitutional
Court determines that such actions are carried out intensively by the members of a party or the
situation is shared implicitly or explicitly by the grand congress, general chairmanship or the central
decision-making or administrative organs of a party or by the group’s general meeting or group
executive board at the Turkish Grand National Assembly or when these activities are carried out in
determination by the above-mentioned party organs directly; and hence when a party is decided to
become the center of such actions, Constitutional Court may dissolve the party permanently (Article 69
of the Constitution). Hence, the right of party closure by the Court seems to be a robust legal sanction.

Nevertheless, the very subject matter of the dissertation is a rebuttal of this idea; the dissertation is itself
a proof that Court’s right to close political parties is not an exception to insufficiency of legal sanctions.
It is because, the Court decided that the AKP is using its executive and legislative power
unconstitutionally, yet did not close it and let it rule the state. Therefore, when discussing legal
sanctions employed by the constitutional state, one shall be cautious even on the issue Court’s right to
close political parties acting unconstitutionally.
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liberty contradict each other and can never genuinely coexist.” A duty, on the other
hand, is marked by the sanctions it brings. In case the subjects of law do not abide by
the law, they shall incur sanctions which are announced beforehand. Laws that are not
accompanied by legal sanctions are not duties, but give its subjects legal liberty to
abide by the law. In constitutional state, absence of legal outcomes for state’s
unlawful actions neutralizes its duty and provides the state with legal liberty.” Hence,
the rule of law falls short of restricting the state power substantially, and of securing
its substance. What it means having a legal liberty, on the other hand, does not mean
that state will necessarily abstain from following the law. Rather, it means that state is
at liberty to follow the law. State power here or there, this or that time, may or may
not follow the rule of law; it is its liberty. This liberty, on the other hand, is a source of

indeterminacy and arbitrariness.

Indeterminacy has other sources as well. Firstly, the rule of law is criticized as it
assumes a mechanical adjudication process. Adjudication is though to be enforcing
the rule in hand to the case so found. First the judge finds the law; ascertains which of
the many rules in the legal system is to be enforced, or if none is applicable, reaches a
rule on the basis of given materials. Second, he/she interprets the rule without going
beyond the legal boundaries drawn previously also by law, determines laws meaning
with respect to its intended scope.”” Hence, it is assumed that the function of judge
consists simply in interpreting a given rule. Yet, interpretation shall never be a law
making. Only in this way, separation of powers principle can be protected. However,
as Roscoe Pound discusses, developments in the 20" century show that the greater

part of what goes by the name of interpretation is really a lawmaking process

" Kramer, 2007, p.125
™ Kramer, 2007, p.126

"2 Pound, Roscoe (1954). An Introduction to the Philosophy of Law. London: Yale University Press,
London, p. 48
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depending on the discretion of the judge. Hence, while separation of powers,
lawmaking, execution and adjudication cannot be rigidly fenced off one from the
other, the meaning of the laws are open to discretionary change and hence

indeterminacy.”

Secondly, contrary to expectations of liberal rule of law theory, contemporary legal
orders decreasingly consist of precise, clear norms. Rather, legal orders are marked by
proliferation of vague, open-ended legal standards like “good faith”, “public interest”,
and “common good”. Proliferation of vague, open ended laws, on the other hand,
gives inadequate direction. Legal materials provide minimal guidance to those who
face the task of interpreting and enforcing the law. Rather, they give judges and
administrators unwarranted discretionary power to interpret law’s meaning and
content.”* For instance, as Raz stays, practices violating equality and freedom can be
subsumed under legal norms by discretionary reading of laws. The meaning and
implementation of norms start to change according to the interests of political power.
As a result, rather than legal determinacy (sufficiently fixed meaning of laws,
subsuming like cases), legal indeterminacy becomes the striking feature of many

arenas of legal experience.”

The problems of indeterminacy are more serious than may appear at first look. Legal
indeterminacy means that law does not always determine the answer to a legal

question.” Hence, the claim of the rule of law that “there is only one determinate

"8 Pound, 1954, p. 49-50

™ Scheuerman, 1999, p. 21

" quoted in Scheuerman, 1999, p. 48
"® Maxeiner, 2010, p. 47
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answer to the legal question” becomes an overstatement.”’ In such a situation, laws
cannot bind state power adequately and state is at legal liberty to execute laws. In
return, this means that the rule of law does not regard state as its subject in an equal
sense. In constitutional state, rulers and ruled / state and citizens are equal subjects of
the rule of law. Hence, like any other citizen, the rule of law must be enforced upon
state and state must be under legal duty to follow the law: this is its particularity.
However, when laws are indeterminate and state is at legal liberty, the rule of law only
temporarily binds rulers and ruled with the same norms and to the same extent. As a
result, the rule of law and constitutional state lose their particularity. The rule of law is
reduced to an undifferentiated legal order, defined by its form and formal values; and
the constitutional state is reduced to state of statutes defined by law’s formal features,

rather than being a state of rights.

2.3 Carl Schmitt’s Critique of Parliamentary Democracy and the Rule of Law

Carl Schmitt’s main target is liberal constitutional theory of state which portraits a
state subordinated to law.”® Constitutional state establishes a legal order, namely, the
rule of law. The idea of the rule of law is that certain norms are ruling state and
society. Schmitt states that liberals have repeatedly emphasized the subordination of
state authority to codified legal standards, and hence to a system of norms; or the state

is simply identified with this system of norms, so that it is nothing but norms or

" Indeterminacy is a highly discussed topic within legal literature. Within these discussions, it is the
“weak” understanding of indeterminacy that is stated here. Apart from that, there is also a “radical”
understanding of indeterminacy (Maxeiner, 2010, p. 48). For radical indeterminacy, liberal dream of
regulating power by clear general norms is already in bankruptcy. Every application and enforcement
of law is willful. Rule of law, on the other hand, is a myth. It only obscures that legal materials are
empty vessels into which judges and administrators engage in political and social judgment
(Scheuerman, 1999, p.7-8). For more on radical indeterminacy, one shall look at the discussions within
“Critical Legal Studies” or “Legal Realism”.

"8 Hirst, Paul (1999). “Carl Schmitt’s Decisionism” in The Challenge of Carl Schmitt. Mouffe, Chantal
(ed) . London: Verso, p. 8
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procedures.”® However, we saw that political power of state is not bound by law,
which supposedly stands outside of its will. In this case, what is its real function in a

constitutional state?

Schmitt answers this question by defending that the rule of law is an instrument of
political power. This answer looks too simple and crude; however, an elaborate and
detailed analysis lies behind it. Schmitt does what is missing and forbidden both in the
rule of law understanding and constitutional state: he establishes an internal relation
between political power and law through his concept of “decision”. He defends that
decision is always political. What is important is that, this political decision is taken in
every step of law making and law enforcement, including the judicature beside
executive and legislative organs. In that way, constitutional state and the rule of law
are made relative to political power of state in their substance. Moreover, his
particularity is that he reverses the relation between power and law. Accordingly, it is
meaningless to expect the rule of law to be rightful, coherent and just, if the political

power behind it is not rightful, coherent and just.

If the rule of law does not secure a particular substance, does it mean that norms
having any content can be enacted as law? The well-known response of Hans Kelsen,
one of the contemporaries of Schmitt, to this question legitimizes the rule of law order
of constitutional state. For William Scheuerman, Kelsen represents the telos of liberal
legalism.®® According to Kelsen, while searching the compatibility of a norm with the
rule of law, one should not look at the content of the norm and question whether it is
consistent with common good, basic rights or justice. Rather, the criterion of

compatibility of a norm with the rule of law shall be the validity of this norm within

" Scheuerman, William E. (1996). “Carl Schmitt’s Critique of Liberal Constitutionalism” in The
Review of Politics, Vol. 58, No. 2, p. 301

8 Scheuerman, 1996, p. 318
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the legal system. Validity of a norm within legal system, on the other hand, is
determined by looking at whether that norm is valid in accordance with a higher
norm.® In turn, this higher norm’s validity will be dependent on the existence of yet
another norm. In this way, there appears a hierarchy of norms at the top of which lies
the constitution. If a norm is valid in comparison to the constitution, that norm is
compatible with the rule of law independent of its content.®? Thus, Kelsen repeats, and
hence legitimizes, the rationale of conventional/liberal rule of law theory.

Firstly, it can be seen from this description that, legality of a norm in the rule of law
order cannot be traceable to a person or to a socio/political power, but only to a
hierarchy of order, to the unity of the system of norms. It is as if norms are self-
creating through the method of logical deductibility. What happens here is that, the
method of law making is accepted as the source of the law.®* The only criterion to
distinguish a legal and an illegal norm is its method of making; there is no reference to
the substance of norm. All in all, the laws of the rule of law cannot be defined
according to a substance or to a specific right. It imposes only procedural, law making
requirements; only restrictions about the form that law must take.®* Heller, one of the
legal scholars of the Weimar Republic states that the rule of law grants legal validity
to any political act, and grants the title of “constitutional state” to any state. In
addition, it cannot take into account the fact that power is constitutive of law. Hence,

it simply makes law prey to power.®> Consequently, as mentioned before, state of

8 Kelsen, Hans (2008). Pure Theory of Law. New Jersey: The Lawbook Exchange, LTD, p.193

8 Treviio, Javier (2009). “On Hans Kelsen, General Theory of Law and State” in Classical Writings in
Law and Society. Trevifio, Javier (ed). New Jersey: Transaction Publishers, p.238
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statutes cannot surpass itself to achieve state of rights; it stands as a state of statutes
without a standing, permanent, definite substance.

The criticisms of Schmitt are similar. Accordingly, the rule of law accepts a purely
formal concept of law independent of content. In that way, it triggers a tautology:
something is valid when it is valid and because it is valid.® Validity, meanwhile,
unconditionally equates law with the result of a formal process of the parliament,
which is called statute. So much so that, lawmaker may create what he wants in the
lawmaking process; that process is always law: statute is always law.®” When the
concept of law is deprived of every substantive relation to rights, liberties or justice,
any type of directive, measure, order, instruction, by virtue of the rule of law, can be
deemed legal through the decision of the parliament.®® In these circumstances, as a
formal legal order, not having a substantial guarantee on its own, the rule of law has
more in common with rule by law. If we read between the lines, the rule of law is just
this. Liberal parliamentary democracy does not promise that there will be no
encroachment of basic rights and liberties. Rather, it promises that there will be no
encroachment on liberties and rights without the consent of the parliament: “A state
only counts as a Rechtsstaat when intrusions into the sphere of individual freedom

may be undertaken solely on the basis of a statute”.*

A similar formal determination is also valid for the constitution itself. Constitution is
deemed to be a security measure of the substance of the rule of law. Therefore,
constitutional amendments are subject to a special procedure with qualified majority

condition. By the qualified majority condition, duration and stability of the

8 Schmitt, 2008, p.64

8 Schmitt, Carl (2004). Legality and Legitimacy. Durham: Duke University Press, p.23
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constitution is protected. However, constitution is treated just like another statute. As
it should only be changed via legislation in the parliament, constitution becomes
equivalent to a statute.®® Hence, constitution is transformed into constitutional law; the
unity of the constitution is dissolved into a series of individual constitutional laws. If
constitution is a group of individual constitutional laws, the sense of the guarantee and
the substantial meaning of the constitution were completely lost.”* Thereby,
constitution can be amended by changing constitutional laws one by one. Qualified
majority requirement also erodes when a party or party coalition has the necessary
majority at its disposal. Hence, constitutional security is disappeared within the formal
procedure of constitutional change.

Apart from its formal character, Schmitt also focuses on the complete
depersonalization of the rule of law order. In the rule of law, there are neither real nor
fictitious persons, there are only points of ascriptions. The basis for the validity of a
norm is only a norm.® Hence, constitutional state seems to be governed by
impersonal, general and pre-established norms unaffected by the preferences and
decisions of power holders. In that way, all personal elements and elements related to
power are eliminated from the state. The aspiration of the constitutional state is to
repress the political element, and transform all state activity into authorities, which are
defined and limited by law.®® Hence, whoever exercises power and who governs, acts

“on the basis of law” and “in the name of the law”. It seems that there is no personal

% Schmitt, 2008, p. 69
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rule, but only valid norms being enforced. Power holders do nothing other than what a

valid norm permits jurisdictionally.*

Starting from this point onward, Schmitt aims to demonstrate the subjective, political,
and power related elements that the rule of law and constitutional state rely on. In this
context, the first thing Schmitt does is to relate legal order to political power. In a
parliamentary democracy, lawmaking body is the parliament. Law is what has passed
by the parliament; and because of the formalist dimension of the rule of law, what has
passed by the parliament is legal. Lawmaking will of the parliament, however, is the
parliamentary majority. Then, in parliamentary democratic governments, law is the
present decision of the parliamentary majority.% Thereby, instead of the rule of law’s
“ascription to a last point of ascription” he brings “ascription to the political power of
the parliamentary majority”. Constitution is only one example of this relation with
political power. Constitution is valid because, it derives from constitution making
power and is established by the will of this constitution making power.?® Moreover, he
claims that the text of every constitution is dependent on the political and social
situation of its time of origin. The reason that certain legal determinants are written
into the constitution and not into a simple statute depends on political considerations

and on the contingencies of party coalitions.®’

With this change, political power, subjective will, and the element of command that
the rule of law excludes and condemns are reintroduced and included within the rule
of law and constitutional state. Hence, in a constitutional state, parliamentary majority

rules, not norms. The the rule of law becomes the rule of the parliamentary majority.
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However, Schmitt does not satisfy with showing that law is the decision of political
power; but he goes one step further. According to Schmitt, if the rule of law is a
closed order, the order does not lie in the statutes and rules, but in the political
existence of the state. If the image of the constitution is a unity, the unity arises out of
a pre-established, unified political will. Other than the unity of that will, there is no
closed constitutional system of pure norms.*® In a similar vein, if the rule of law is
only a formal bound, it is because the politics that backs it is nothing but formal. Say
it differently, if the rule of law is defined only formally, it is because the political
system behind it is defined only formally. Hence, he completely relativizes law and
even constitution to political power. Consequently, the discussions of the rule of law
shift from the area of law to the area of political power.

Politics of parliamentary democracy, on the other hand, can best be defined by
neutrality. Constitutional state, within which parliamentary democracy operates, is a
neutral state in the sense that it is neutral in regard to all religions, creeds, believes,
and opinions. This state and its constitution are neutral in regard to society, meaning
that all options, tendencies, politics and movements have an unconditionally equal
opportunity to establish a parliamentary majority. This requirement of neutrality leads
to another sense of neutrality: the state apparatuses are themselves neutral instruments
for the implementation of state policy.®® For instance, parliament is viewed as a
neutral organ. Voting is seen as a procedure that is indifferent toward content of any
sort; it is deemed accessible to any substantive claim.’® Thus, voting and parliament
are accepted as neutral procedural mechanisms and a value themselves, without

reference to any political content. As an extension of this, parliamentary democracy
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itself is accepted to have no content, yet it is only an organizational form: democracy
can be liberal, socialist, conservative; militarist or pacifist, absolutist or liberal,
centralized or decentralized, progressive or reactionary without ceasing to be a
democracy.'® Hence, democratic politics in the parliament is an empty form; it is the

name of a procedure.

However, Schmitt wants to show that the liberal commitment to neutrality of form is
based on something material or substantive. According to Schmitt, parliamentary
democracy has a politics and it quite successfully conceals its politics. What is this
politics? It is the politics of getting rid of other politics. Neutrality or defending the
neutrality of law, of the rule of law order and of the state is the instrument of
parliamentary democracy to get rid of all other politics. They typically hide their goals
behind allegedly neutral or even universal normative standards. Hence, liberal
neutrality amounts to hypocrisy.’® Through neutrality, parliamentary democracy
politically dominates the opposing political forces. It would undermine all those in
conflict with it and thus bring about its own kind of homogeneity.'® Then, neutrality
is a political achievement of liberal parliamentary democratic politics. Asserting
neutrality of parliament is the politics of repelling politics from the parliament.

Asserting neutrality of law is the politics of repelling substance from the rule of law.

Liberal parliamentary democracy, establishes parliament as the center of political
power and hence politics. However, real politics does not take place in the parliament.
Representatives of the people do not attend the parliament regularly. Anyway, their

attendance does not change much, because parliamentary debates already have

101 Schmitt, Carl (1985). The Crisis of Parliamentary Democracy. Massachusetts: MIT Press, p.25
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become purposeless and banal. The real politics takes place not in the open sessions of
a plenum, but in committees. Political parties are working with committees, and
increasingly with smaller committees, which make their decisions behind closed
doors. Political parties, meanwhile, are dominated by unprofessional politics of some
“personalities”. Important decisions are taken in the secret meetings of faction leaders
outside of the parliament.'® Schmitt says “[t]he parties (...) do not face each other
today as discussing opinions, but as social or economic power groups calculating their
mutual interests and opportunities for power, and they actually agree compromises
and coalitions on this basis”.*® Due to this poor state of politics, the whole system of
freedom of speech, of assembly, and the press, of public meetings, parliamentary
immunities and privileges is losing its rationale. Therefore, parliamentary democracy

get rids of real politics and becomes a mere fagade.

Starting from this point, we can catch the parliamentary democracy’s own politics.
Parliamentary democracy depends on majorities. Majority, or the party with 51
percent of the votes, can make law, but 49 percent cannot. Moreover, it does not only
control the legislative power, majority also forms the government and exercises
executive power. Therefore, executive and legislative powers fuse in the hands of
parliamentary majority. 51 percent can rule the rest of 49 percent and dictate its laws.
Then, parliamentary democratic politics turns into absolutism, provided by the

16 £ 50, the aforementioned statement of Schmitt

parliamentary majority formation.
shall be reformulated as such: parliamentary democracy can be liberal absolutism,
socialist absolutism, and conservative absolutism without ceasing to be parliamentary
democracy. Hence, parliamentary democracy is an empty absolutism; it is the name of

a procedure.
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Parliamentary democracy forms the absolutism with homogeneity. Schmitt accepts
that democracy is the identity of governed and governing. Then, parliamentary
democracy attempts to realize this identity. In this endeavor, parliamentary democracy
creates equations. Concretely, the people are various and heterogeneous; but in the
name of democracy, the whole people are equalized with a series of equations.
Democracy does not only demand the identity of governed and governing. Beside the
identity of rulers and ruled; the identity of subject and object of state authority, the
people and their representatives in parliament, the state and the voters, and the state
and the law is established.’® In this way, people are taken as homogeneous; people

are made homogeneous:

Every actual democracy rests on the principle that not only are
equals equal but unequals will not be treated equally.
Democracy requires, therefore, first homogeneity and second-if
the need arises-elimination or eradication of heterogeneity (...).
A democracy demonstrates its political power by knowing how
to refuse or keep at bay something foreign and unequal that
threatens its homogeneity.

Then, parliamentary democracy equates what cannot actually be equated; democracy
homogenizes what actually is heterogeneous. Homogeneity of the people, like the
majority, exists only in abstraction through an arithmetic-statistical calculus. 51
percent of the voters are homogeneous among each other and form the majority. Just
like other elements of parliamentary democratic politics, definition of majority lacks

any content; it is only a form.

To sum up, Schmitt firstly criticizes constitutional state on the grounds that it hides

its, the rule of law order’s, and even parliamentary democracy’s real relation with
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political power. Afterwards, he aims to demonstrate the working political component
of them by using the concept of “decision”. As Zizek mentions, normative order
remains stuck in abstract formalism and it cannot bridge the gap that separates it from

actual life. Then, it is “the decision” that bridges this gap.®

2.3.1 Decisionist component of the rule of law

Schmitt is generally known to emphasize the constitutive dimension of the decision.
Accordingly, decision is able to institute a new legal, constitutional, and political
order. Therefore, decision is understood as a “sovereign decision”. Due to its
constitutive feature, sovereign understanding of decision is associated with
“exceptional” situations. When a conflictual situation or crisis occurs, reconstituting
the public interest, public safety and order needs a decision. Accordingly, the
exceptions of the rule of law order must be decided by the sovereign. Following this
understanding George Schwab mentions that decisionism refers to two related points.
First, it refers to the capacity of will, subjectivity or individual to establish order,
peace, and stability from a chaotic situation. Second, it refers to that person’s
responsibility to safeguard the newly created stable situation. Should order, peace and
stability break down, it becomes the task of this particular individual to undertake all

necessary measures to reestablish order.**

When we look at its relation with legal order, the sovereign decision cannot be traced
back to any anterior procedure, set of rights, legal structure, fundamental laws, or

shortly, anything external or prior to itself. It cannot be derived from legal norms; it is
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not bounded by legal norms.'*

Therefore, the sovereign decision escapes
subsumption under any rule or norm. It is because, it constitutes their origin. Norms
and rules emanate from this groundless will; it signifies a new, absolute legal
beginning.'*? In this sense Schmitt states, like every other order, the rule of law order
of constitutional state rests on a decision, not on a norm.*** Hence, as long as decision
is defined with sovereignty, constitutive power and exception, it is not in the confines
of the rule of law. Decision starts, when the rule of law stops; or, decision exists when

the rule of law is not yet fully created.

This view, on the other hand, confirms the conventional liberal idea that in a
constitutional state no power but the norms prevails. However, decision is not
completely confined to exceptions and it is not completely external to the rule of law.
Schmitt says that a decision on the exception of the rule of law implies that the regular
order of the rule of law is also known. Therefore, a decision on the exception is at the
same time a decision on what the rule of law order is. For that reason Schmitt says the
sovereign decides the controversy by determining definitively what constitutes public
order and security, by determining what the controversy has disturbed.'** In that way,
it is possible to extent the domain of decision from exception to the rule. This makes
decision practical for the “normal” or ordinary functioning of constitutional state and
the rule of law. It is because, he states that all norms presuppose a normal situation,

and become meaningless when this normal situation ceases to exist.* In this
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direction, Schmitt’s concept of decision becomes equally related to ordinary, everyday

politics.'®

Ordinary functioning of the rule of law is composed of two stages. First, a norm must
be translated into a positive law. Second, that law must be enforced to concrete cases.
In that way, domination of law would be established over state and society. The rule
of law assumes that the enforcement of legal norms is almost an automatic process
following the making of laws. For instance, courts and judges are supposed to be
wholly and solely dependent on norms. Hence, judge’s decision in adjudication is
viewed as the realization of norms of laws. It is assumed that, the existence of a
general and common law will dictate a general and common judicial outcome. As
Kelsen explained, under the rule of law, valid norms shall be in action from the
beginning to the end of this two staged process. In such a situation, there shall not be
any discussion of decision, which is defined as subjective will unbounded by laws and

norms.*’

However, Schmitt criticizes the idea that laws can enforce themselves to concrete
cases automatically. As he states in On The Three Types of Juristic Thought, the legal

idea of the rule of law cannot realize itself:

(...) law cannot apply, administer, or enforce itself. It can neither
interpret, nor define, nor sanction itself; it cannot-without ceasing to be
a norm-even designate or appoint the concrete men who are supposed
to interpret and administer it.**®
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Therefore, legal norms need a particular organization, form, and decision before they
can be translated into reality. Hence, if the rule of law order rests on a decision it is
not because of the exceptions of the rule of law; on the contrary, decision is inherent
in the very functioning of it. Then, one can claim that for Schmitt, legal norms are
based on decisions not only in exceptional situations, but also in the ordinary times as
well. However, this decision is not the sovereign decision that constitutes and stays
outside of the legality. Rather, we can identify a second, and a minor version of
decision. This minor version of decision works within and actually enables the
functioning of legality. So, adding up two versions of decision together, what matters
for the reality of legal life, including both its constitution and functioning, is decision
and who decides. Then, Schmitt says alongside the question of substance of the laws,

stands the question of competence of decision making power.**°

Actually, need for decision holds true for both the first stage of formulation of a
general norm into a positive law (legislative function) and as well as for the second
stage of enforcement of a positive law by the courts or administration (judicial and
executive functions). Who decides the legislation of norms within the boundaries of
the rule of law and parliamentary democracy? We saw that Schmitt answers this
question as parliamentary majority. However, he thinks that, just like its neutrality, the
motto of “majority decision” is a subterfuge in parliamentary democracy. It is
meaningless to expect people to decide all together: many people having opposing or
at least different beliefs and opinions cannot arrive at a decision commonly. Hence,
when the parliament has to decide, it is not the majority that decides. It is just at this
point that politics of parliamentary democracy steps in. Parliamentary democracy has
a plain interest that parliamentary majority does not come to a decision. The process

of majority determination is a suitable and desirable method to avoid and suspend

119 Schmitt, 1985a, p.34
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political decisions. Then, the decisionism that preserved to majority is not a genuine
decisionism at all. Rather, it is a decision to avoid decisions.

This is the case one faces in enacting a law: transformation of a general norm into a
positive law requires a decision. Yet, it is not the decision of majority. In this
circumstance, Schmitt points out the role of certain persons and arbitrators, who have
the cloak of neutrality. For him, who in virtue of alleged neutrality attempts to find a
consensus between two antagonistic parties, has the authority to decide.’® The
arbitrator adds its weight to one or other interest group and in effect turns that interest
group into the majority party. In that way, it is actually the arbitrator who takes the
decision through deciding who will be the majority. Thus, Schmitt said the decision of
the arbitrator is not really neutral or objective. Although it is a way of forming party
political majorities, the cloak of arbitrator’s neutrality conceals the power game of
interest groups.'?* On the other hand, if this majority is already formed by a single
party, the contribution of other parties is not needed for that party to enact laws. Then,
we can think that, it will be the head of the party (who will simultaneously be the head

of the government) that decides in the legislative process.

Nevertheless, the fact that laws need a decision to be realized holds true especially for
the enforcement of laws to concrete cases by judicial and executive powers. The rule
of law, as any legal idea, is governed by the necessity of enforcing legal norms to
factual situations. Hence, law is law-enforced. Paul Bookbinder says that Schmitt’s
maximizing of the importance of the individual case and his minimizing of the value

of normative rules is a position he sustains in all his later works.*?? Schmitt states,
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liberal conception of “automatic” legal enforcement is dominated by calculability and
measurability. It supposes that all conceivable cases and situations can be
unambiguously subsumed under a set of clear general norms.*?® Meanwhile, norms
will remain unaffected by the concrete reality of the situation. Hence, liberal rule of
law theory allows no element of diversion from the norm;*?* no factual event, no

matter how violent or destructive it is, can destroy the validity of a general norm.*?

However, the norm made into a positive law says nothing about how it will be
enforced to concrete cases. Enforcement of a legal norm to facticity cannot be derived
from the content of the general positive legal norm that is to be enforced.'?® In this
regard, the legal prescription only designates how decisions should be made, not who
should decide. In such a case, contrary to the assumptions of the rule of law, the
second decision concerning law enforcement becomes semi- independent of the law’s
normative substance and receives a semi-autonomous value.'?’ It means that this
second decision cannot be completely derived from the law itself. On the contrary, it
points to a decision that cannot be clearly justified by reference to the legal norm at
hand; it points to “a moment of indifference in reference to the content of the law”. 1?8

Consequently, enforcement of law to concrete cases is not an automatic subsumption

that envisioned by liberal rule of law thinking. Rather, as it is operable with the
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element of decision and a moment of indifference, it is a decisionist subsumption
process. On the one hand, decisionist subsumption results from the attempt to realize
law in the sphere of concrete facticity”.129 On the other, if it is a moment of
indifference to the content of the law, it is necessarily a moment of relative
dependence to facticity of each case, to the economic, social, political extensions of

each instance.

Then, who enforces the laws also uses the power of decision. These are executive and
judicial powers in a constitutional state. Yet, the majority that forms the executive is
identical with the majority that makes the law. Therefore, despite separation of
powers, lawmaking will and law enforcing will in the administration overlaps due to
majority absolutism. Consequently, a single decision is sufficient to operate both law
making and law’s administrative enforcement. However, law enforcement in
judiciary, which is called adjudication, is different. It is the independent courts and
judges who will enforce the law in the judiciary. Consequently, necessity of a second
decision in law enforcement is rather valid for judicial power. Presence of a second
decision in adjudication means that, when facing a case, judge interprets the facticity,
so that he/she will decide whether it fits into a norm or not. Hence, he/she will say
what, for instance, secularism or social equality is, while facing the facticity at hand.
It shows that if law to be effective, it can be considered only in the concrete situation

of enforcement.**°

Therefore, the second decision in adjudication brings the discretionary interpretation
of the judge. Put it differently, while decisionist subsumption operates in adjudication,
it operates with the discretion of the judges. Accordingly, there are no ready-made

norms before the judge to decide on. Yet, every norm depends on interpretation of
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facticity. This interpretation provides the judge with a certain freedom;**! so much so
that, judicial enforcement of law is deemed quasi-legislative.*** The most important
element that allows the judge to use its discretion more or less freely is vagueness of
norms. Schmitt sees that vague concepts have invaded all spheres of legal life and
determined the overall picture of administration of justice, which exemplifies the
dissolution of normativism.’*® Vagueness permits giving highly discretionary,
situation-oriented, potentially contradictory answers and “power decisions” to a
particular law case. Therefore, the same legal norm may be interpreted and enforced
in distinct and inconsistent ways."** In such a situation, legal reasoning justifies more
than just one correct answer, and law fails to determine the final outcome of the legal
disputes.”® As a result, legal indeterminacy becomes the striking feature of many

areas of legal experience.

Heller states that Schmitt relativizes law completely to subjective decision and power.
Ingram agrees with Heller as he claims that contingencies of particular situation of
power lead to deification of power and decision in Schmitt theory.*** However,
Schmitt’s position is not pure subjectivism of decision or glorification of “wild,
animal power”. On the contrary, he does not abandon the normative component of
law.™" In Political Romanticism, Schmitt criticizes the subjectivism of the romantic.

The romantic prides himself on responding subjectively and spontaneously to each
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situation on reacting uniquely to each occasion, which Schmitt calls “subjectified
occasionalism”."*® As Schmitt explains, this subjectivism makes it impossible to
distinguish between right and wrong, and hence decide. He states, a legal or a moral
decision would inevitably destroy romanticism.™*® As he refuses to recognize an
objective standard or a norm and make a decision, political action conflicts with the
romantic; the romantic stays apolitical.'* Put it upside down, political power and
decision always entail the recognition of a norm, they are norm-bounded. Therefore,
Schmitt’s definition of the political seems to include both an appeal to a norm and a

decision about that norm.**

Similarly, in Value of the State and the Significance of the Individual, Schmitt is
against “power theories of law” that reduces legal system to nothing but a game
among competing power interests and decisions. According to Schmitt, such theories
obscure law’s essentially normative character."*> Hence, decision and power are not
“pure power” and “pure arbitrariness”; because, law enforcement brings a legal idea
into an aggregate condition through subsuming these aggregate conditions under a
legal norm. Then, through subsumption of facticity under legal norm, decision and
power gains a legal normative basis. By the same token, by secluding law and
judgment, Schmitt does not mean abandoning any normative standard and leaving

everything up to the subjectivity of the judge.'*® He says that, it is illogical to use a
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formal concept of adjudication and give the judge a boundless grant of authority and
to remove him from any control.*** Hence, he does not mean that legal enforcement is
rule of judges entrusted with competences. On the contrary, he defends statute’s

authority over the judge.

At that point, the relation of decision with the legal order needs be repeated in a more
straightforward way. We already said, decision cannot be clearly justified by
reference to the legal norms. Now we say that it cannot be clearly unjustified by
reference to the legal norms, either. Therefore, decisionist subsumption is a
combination of legality, and the values that decision represents; namely politics,
power, and subjectivity. Actually, this double determination is a feature of the minor
version of decisionism. In contrast to the sovereign, constitutive decision, the minor
version of decisionism that we are dealing with, operates within the normative order
of the rule of law. Therefore, it has a norm-bounded character. On the one hand, it
makes legal order operable by enabling its enforcement on concrete cases. Yet, it
makes subsumption process decisionist as well. The authority of making decisions, on

the other hand, belongs to the judges.

All in all, decisionist subsumption that works with the discretion of the judges is a
solution to the realization of laws; however it does not resolve the question of
indeterminacy. By discretion-based decisionist subsumption, content and the concrete
meaning of laws are enlarged by implicating new and possibly contradictory cases and
interpretations of this law. Hence, legal norms get more vague. In State, Movement,
People, Schmitt underlines that the legal process must recognize that, the identity and
subjectivity of the judge does inescapably yield divergent interpretations of the

“same” fundamental legal principles:
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(...) standardization and interpretation of facts are bound to the
situation. Montesquieu’s famous sentence that the judge is “only the
mouth that utters the words of the law” (...) filled with organic,
biological and ethnic differences. Today, we have become more
receptive, we see even the diversity of mouths, If | may say so, which
utter the ostensibly same words and sentences. We hear how these
same words are “pronounced” very differently.**

Hence, Schmitt recognizes that contrary to be a solution, decisionism in adjudication
would simply exacerbate the ills of liberal legalism: by including decisionism, legal
system is more indeterminate and more insecure. Moreover, in case of conflicting
decisions, laws become so incalculable that, they may turn into the worst
arbitrariness.'*® Therefore, what we see is that, subsumption in any case creates
indeterminacy. So, to achieve legal determinacy, it is required to get rid of the concept
of subsumption as a whole. Rejection of subsumption, however, is an attempt to get

rid of the relation between the norm and the interpreter.'*’

More clearly, it means that
legal determinacy will no longer be searched in the nexus between the legal norm and

the judge.®

In State, Movement, People, the problem of legal determinacy is conceptualized anew
so as to focus on the relationship between individual judge and his peers.*® In Statute
and Judgment, he clearly declares how determinacy, how a correct legal decision, can
be achieved. Accordingly, he says that “a judicial decision is correct when another

judge would have decided in the same way”.*® The "other judge" was the normally-
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trained judge. He/she was the typical product of legal training and practice. As Salter
interprets, a decision is correct if the mainstream “interpretative community”
recognize it as valid for all practical purposes.’®* Therefore, for him, legal
determinacy and independence of judiciary can still be achieved only by means of
appeal to a shared legal/ professional praxis."*> The correct meaning, correct
interpretation of law is the one that conforms with the shared values and frame of
reference of judicial cultural tradition, where members of this tradition would find it
broadly acceptable.™® Or put it upside down, a judge can arrive at a decision contrary
to the literal wording of a statute, and this decision still be right so long as other
judges would decide the case likewise."™ So, he suggested that only a homogenous

judiciary could resolve the crisis of indeterminacy.

Hence, legal determinacy can never be adequately achieved by means of a particular
set of legal statutes or doctrines; yet, it can be achieved by means of a homogenous
judiciary, free of alien believes, thoughts, tendencies. Therefore, legal reform actually
requires a reform of legal decision makers, rather than legal norms.**® For instance, he
states that there is only one path to legal determinacy, and it is reflected in the demand
for reform of the jurists, instead of reform of the law.**® All in all, Schmitt solves the
problem of legal determinacy by the concrete order of judicial community, rather than

the normative order of legality. In State, Movement, People Schmitt theorizes this
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concrete order of homogeneous judiciary as a racist community, and finds the
common values in judiciary in the ethnic identity of the judges:

We not only feel but also know from the most rigorous scientific
insight that all justice is the law of a certain people. It is an
epistemological truth that only whoever is capable of seeing the facts
accurately, of listening to statements intently, of understanding words
correctly joints in the law-creating community of kith and kin in his
own modest way and belongs to it existentially.™’

Therefore, Schmitt develops an institutional solution to the indeterminacy problem of
liberal legality. For some, Schmitt’s institutionalism is an evidence of a momentous
shift in his thoughts from decisionism to institutionalism.™® However, Scheuerman
disagrees with this opinion.**® For him, Schmitt’s institutionalism does not abandon
decisionism, rather, he takes decisionism out of jurisprudence. It is because, decision
becomes the decision to appoint and promote judicial community in line with
reforming jurists instead of the law. At the end, courts are composed of real persons

appointed into the system of judiciary by an appointment process:

(...) the independent judge, subject only to the law, is not a
normativistic but rather an order concept, indicating a competent
authority and member of an order system of officials and authorities.
That this very concrete person is the duly appointed judge, results not
from rules and norms, but from a concrete judicial organization and
concrete personal appointments and nominations.**
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There are three important points that need to be clarified. First, even after the
institutional turn, the authority to make judicial decisions belongs to the judge, and it
depends on his/her discretion or interpretation. However, with the focus on judicial
community, discretion of the judge completely loses its personal and subjective
character. The decision of the judge turns into a depended variable of the decision of
the political party, which holds the power of appointment; and judges become almost
puppets voicing the preferences of political power. Therefore, ruling political party
becomes able to control judicial decisions, which are continued to be given by the
judges. Hence, by this political-institutional turn, legal determinacy simply means that
legal decisions cohere as closely as possible to the needs of the power or the leader.*®
This is the answer to how it is possible to prevent state and society from always

producing new interpretations and meanings of norms.

Second, homogeneity in judicial enforcement of laws through the common cultural,
ethnic, or racial tie between judges also signifies a degree of homogeneity between
judicial and executive decisions in the enforcement of laws. According to Schmitt,
this ethnic, racial tie will bind those who enforce legal norms in executive and in
judiciary together, as members of government and members of judiciary will belong
to the same ethnic community. Therefore, members of government and members of
judiciary will see the facts, listen the statements, and understand the words in the same
way. Then, with the homogenization of the first and the second decisions of law
enforcement, namely executive and judicial decisions, homogenous law enforcement
within constitutional state, to an extent, will be established. It is important to note that,
that homogeneity will be achieved without destroying institutional independence of

judiciary from executive organ.
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Third, it is understood that, determinacy in legal order, determinate enforcement of
law, is not a legal, but political achievement. Legal determinacy entails the decision of
ruling political party. This political component is valid for the enforcement of laws to
any and every concrete case. This time, however, political component of judicial
decisions seems to dissolve within legal order and loses its particularity. There is a
danger that it may become banal. At the end, all legal cases are affected by this
political decision used through appointment power of the ruling party. If so, all legal
cases to a degree can be called as “political judgments”, “political cases” and
“political decisions”. However, there are some cases and hence some judicial
decisions which are more political than the others. In this regard, other than political
power’s indirect involvement in judicial decisions through appointing jurists, Schmitt
also talks about political power’s direct intervention into judicial decisions, which

changes the character of the justice system.

Schmitt says that, among all legal disputes that must be settled within the general
jurisdiction of the state, political character of some of the disputed questions or the
political interest in the object of dispute emerges strongly.*®® Then, due to political
distinctiveness of such cases, they are handled differently. Accordingly, because of
their political character, a special procedure or order is provided for these genuine
legal disputes.*®® Schmitt calls this process as the actual problem of political justice.*®
Here in political justice, the issue is basically a legal dispute; however it is deemed
politically important by the political power. Because of its political importance, a
special procedure or order is provided for these legal disputes. Actually, these disputes
must be decided by the courts of general jurisdiction in accordance with the generality

principle of law. However, they are discriminated, taken out of the general
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jurisdiction, and judged within a specialized jurisdiction. Therefore, for some cases, a

special type of justice; political justice is provided vis-a-vis legal justice.

In political justice, political power directly intervenes into the judicial decision by
changing the jurisdiction of certain cases. Therefore, direct intervention of political
power comes simultaneously with provision of special or exceptional rules and
procedures of judgment.  Hence, if the indirect political involvement of ruling party
in judicial decisions through the appointment of judges is harming independence of
judiciary and the separation of powers principle of parliamentary democracy, political
justice of ruling party destroys them. Moreover, as mentioned before, judicial power is
different from executive and legislative powers in that it is not a parliamentary
political power, but a genuine state power. Therefore, operation of political justice
transcends the boundaries of courts and judiciary, and obtains far reaching
repercussions appertaining to constitutional state. It means that ruling political party
has surpassed the area (the parliament, and its legislative and executive organs)
reserved for itself, and get into the domain exclusively belonging to the state. By
doing this, it quits being a parliamentary power and turns into a state power. Hence,
when exerting political justice, ruling party no longer acts as a political party, but as

the state power:

Monopoly over the enforcement of the valid statutes confers on those
in the majority the legal possession of state means of power and with it,
a political power that extends far beyond that over the mere validity of
norms (...) The majority is now suddenly no longer a party; it is the
state itself. 1

Therefore, political justice is the extreme case showing that legality is at the disposal
of ruling political party. Once it gains the monopoly over legality, it can judge every

politically important enforcement and use of the concepts of legality and illegality. It
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can decide when illegality of its competitors commences.'®® It starts to determine what
possibilities of action exist for its domestic opponents. It can, above all, declare their
competitors illegal and thereby exclude them from politics. Hence in a constitutional
state, under the rule of law, whoever controls 51 percent of the votes would be able to
render the remaining 49 percent illegal.®” However, it is no longer a political power;
it is the state that decides this illegality. Then, it is not the political opposition that is
forbidden, but crimes against the state that is convicted.

All in all, political justice shows the final stage of the intrusion of political power into
the rule of law. It manifests that all the decisions on law and legality and hence on the
rule of law is controlled by the political power. The rule of law and constitutional state
introduce themselves as the opposites of rule by power. However, if the facilities that
they provide for parliamentary majority will be fully followed, they turn into their
opposites; they become identical with rule by power. Political justice would be one of
the illustrations of this transformation of a majoritarian political party into

constitutional state.

166 Schmitt, 2004, p. 33
167 Schmitt, 2004, p. 30
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CHAPTER 3

NORMATIVE DIMENSION OF THE CONSTITUTIONAL STATE:
SECULARISM OF THE AKP

In 2002 general elections, the AKP took 34 percent of the votes and gained 367
parliamentary seats out of 550. With such an electoral success, it formed the first
majority government established in Turkey after 1987; which implies that the country
had long been struggling with precarious coalition governments for decades.'®® Within
this respect, many of the theories of parliamentary democracy may regard the coming
of the AKP to power with high percentages of votes as the realization of the sovereign
will of the people. However, putting aside the qualitative questions concerning what
the general will is, who the people are, and what happens to minority votes; even
quantitatively AKP’s majority government cannot be certainly deemed as democratic
or as the realization of democracy. It is because, voter turnout in 2002 general
elections represented only 46.3 percent of the population. It meant that 21 percent of
the eligible voters did not use their votes. Also, 3.9 percent of used votes were invalid.
Moreover, 46 percent of the voters’ choice was not reflected in the parliament due to
10 percent threshold. All in all, while the AKP established its government with 34
percent of the votes, 25 million votes were not represented in the parliament.*®® AKP’s

votes showed an ascending trend in 2007 and 2011 general elections. In 2007, it

188 Tank, Pinar (2005). “Political Islam in Turkey: A State of Controlled Secularity” in Turkish Studies,
Vol. 6, No. 1, p. 3

%9 yavuz, Hakan (2009). Secularism and Muslim Democracy in Turkey. New York: Cambridge
University Press, p. 80
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gained 47 percent of the votes and formed its second single party government. In
2011, on the other hand, the AKP achieved to take half of the votes (49.9 percent). It
constituted 60 percent of the parliamentary seats, which meant an absolute majority,
an absolute domination of parliamentary politics. However, in an electoral system
which firmly contains 10 percent threshold, the democratic legitimacy of the
parliamentary majority would always be in doubt. 2007 and 2011 electoral successes
of the AKP shall be read through these lenses.

From 2002 onwards, a rather glaring tendency can be observed in AKP’s political
stance: its vote share has increased side by side its oppressive attitude. Nur Bilge Criss
underlines that since 2002, the AKP is not only the majority party in the parliament,
but it also employs a majoritarian discourse by dwelling on the will of the majority of
Turkish people.*”® The Prime Minister Recep Tayyip Erdogan equates his personal
will not only with the majority of the parliament, but also with the “will of the
people”. For him, the representatives of the people make decisions with a majority
vote in the parliament, which is practically equal to AKP votes. Thus, AKP’s
decisions in the parliament represent the will of the people, and anyone who acts
against the AKP, in parallel, impedes the people’s will. In this way, Erdogan declares

dissidents of the AKP as the "enemies of the people".}"

Beside the deformation of pluralist nature of democratic politics, AKP’s majority
governments deformed the parliamentary feature of democracy. During AKP
governments, majority of the legislative was practically identical with the executive.
Deputies in the legislative never vote against the government of their own party. As a

result, the identity between legislative majority and executive has been established in

170 Criss, Nur Bilge (2010). “Dismantling Turkey: The Will of the People?” in Turkish Studies, Vol. 11,
No. 1, pp. 45-46

' Dingsahin, Sakir (2012). “A Symptomatic Analysis of the Justice and Development Party’s
Populism in Turkey, 2007-2010” in Government and Opposition, Vol. 47, No. 4, p. 632

80



a short span of time. Due to this identity, the relation between them has taken the form
of an “inter-party dialogue™ 2. Therefore, what AKP majority governments exemplify
is the subordination of parliamentary democracy to party politics'’®, at the end of
which, division between legislative and executive powers has become practically
obsolete. One factor in this subordination is that, dissent is not permitted and
opposition is not institutionalized in the AKP'*. Some deputies of the AKP
complained that they had no function in the parliament, but to raise their hand to vote
for the government’s bills. One of the deputies said, the only organ they used in the
parliament is their hands.'" In addition, the AKP is organized by a top down fashion.
Hakan Yavuz states that bottom up policymaking is a wishful thinking.*"® As a result,
majority of the parliament acted as a single will, and a single man, Recep Tayyip
7

Erdogan, acted in the name of majority will. While Erdogan has become the party,*’

he also has become the will of the parliament.

Apart from controlling legislative power in an indirect way through convergence of
executive power and majority of the parliament, the AKP also made use of direct
methods to grasp legislative power. One of these direct methods is issuing of decree in
the force of law (DfL). As the name indicates, the DfL is a decree of the government;
however, it has a power equal to the law of the parliament. Hence, the government is

able to use legislative power and run the state by the DfL. Consequently, it can bypass

172 fba, Saban (2003). “Tiirkiye’de Parlamenter Rejimin Isleyisi Agisindan 3 Kasim 2002 Secimlerinin
Sonuglar1” in Ankara Universitesi Siyasal Bilimler Fakiiltesi Dergisi, Vol. 58, No. 2, p. 106

173 Sjaroff, 2005, p. 146

7% Miijde Onal, Saime (2007). Tiirkiye'de Parti Ici Demokrasi: CHP ve AKP Ornegi. Unpublished
Master Thesis. Dokuz Eyliil Universitesi, Sosyal Bilimler Anabilim Dali, Tarih Boliimii, p. v

175 yavuz, 2009, p. 100. Interview on October 12, 2004. This deputy asked not to be named.
178 yavuz, 2009, p. 100

7 yawuz, 2009, p. 102
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the parliament, which is contrary to the rule of law. The rule of law dictates state to be
governed by law. Law, on the other hand, is identified with the statute, with the act of
the parliament; because law is strictly required to be the will of the parliament. That’s
why in a legal system, there can be decrees or ordinances; however, state cannot be
run by them. Therefore, the DfL is not an ordinary measure of the rule of law order; it
should only be resorted in case of necessities. However, the AKP has utilized the DfL

extensively and therefore de facto swept away parliament’s legislative power.

On 6 April 2011, parliament passed a law which enabled the government to issue the
DfL for the following 6 months without any condition. Having the legislative power
on its side, the AKP issued 35 DfLs. What is more significant is that, the AKP did not
make minor changes via the DfLs; on the contrary, it turned a hand to a wide
administrative area. It amended and/or annulled about 500 laws and the DfLs'"® Even
some ministries were closed and new ones were founded. For instance, the Ministry of
Public Works and Settlement, and the Ministry of Environment and Forest were
closed by the DfL No 636. With the DfL No 635, on the other hand, the Ministry of
Industry and Commerce was closed and the Ministry of Science, Industry and

d179

Technology was founded . Looking at this picture Ali Riza Aydin says that

parliament is deemed nonfunctional on crucial decisions through the DfLs of the

AKP. Actually, throughout 2011, the parliament has almost no legislative activity.'®

The picture is that, both legislative and executive powers are under the control of the
AKP, which more than half of the people do not give their consent. Where the

parliament becomes ineffective, parliamentary democratic politics in Turkey turns

178 Aydin, Ali Riza (May 2012). “AKP'li ve KHK'li Yasama Diizeninde Yasamak”,
http://haber.sol.org.tr

Y9 AKP’nin KHK 'leri ve TMMOB (2011). Ankara: TMMOB Publications, p.12
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into the absolutism created by the majority party. This absolutism is best portrayed by
Mehmet Ali Kiligbay:

In Turkey, parties are surrendered to their leaders; parliament is
surrendered to the governments; and governments to party leaders.
When the tradition of granting concessions is added to this equation, it
will be seen that (...) parliament is not able to go beyond creating non-
dynastic monarchs.*®*

In such strategies, the AKP successfully constituted its absolutism over parliamentary
decision making. Only after strictly establishing its parliamentary absolutism, the
AKP was able to take a stand against and challenge constitutional State. This

challenge has most severely felt during 2007-2008.

First point is that, after the general elections of June 2007, the AKP gained a
parliamentary majority which was numerically sufficient to elect the President of the
Republic alone (not in the first round, but in the following rounds). However, there is
another issue, which is equally importantly. It is that, the AKP’s relation with the
Constitution of the state changed. Right after 2007 elections, the AKP started to
prepare a new constitution to replace the existing one.'® Actually, prior to the
election, Prime Minister Erdogan declared that his party would make a new
constitution if it would be re-elected. After the election, he kept its promise. On June
8, 2007, Erdogan asked a group of constitutional law professors to prepare a draft

constitution. After his re-election as the new Prime Minister, constitutional

181 Kiligbay, Mehmet Ali (2000). “Ya Parlamento Demokratik Degilse! ” in Tiirkive Giinliigii, Vol. 3,
No. 60,p. 22 quoted in Iba, 2010, 16™ footnote in p.8
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preparations were maintained in the autumn.'®® Later on, the AKP put the issue of
renewing the Constitution on the back burner. Even so, these debates and the
initiatives on new constitution is able to show the power of the AKP: before 2007, the
AKP could only interpret and enforce the Constitution, and hence remain within the
constitutional boundaries established beforehand. However, after June 2007, it
achieved a power sufficient to change the constitutional boundaries of the State and
set up its own ones. Hence, it could stand before the constituted power of the
constitutional State as a constitutive power. Moreover, the AKP attempted to amend
the Constitution on February 2008. In cooperation with Milliyet¢ci Hareket Partisi
(Nationalist Action Party-MHP), it proposed the amendment of the Articles 10 and 42
of the Constitution with an aim to lift the ban on headscarves in higher education.
Therefore, the confrontation between the AKP and constitutional State was explicit
during 2007-2008 period; so that, Ergun Ozbudun and Omer Faruk Gengkaya call this

. . . 184
period as “the year of constitutional wars”. 8

The AKP’s constitutive power is mostly understood as a threat to constitutional State
in Turkey. What has been experienced after 2002, but especially after 2007, points at
an incongruity in terms of constitutional state: constitutional State in Turkey excludes
AKP power. At the hearth of this understanding, lies the opposition between
secularism and Islam. Turkish State is a constitutionally mandated secular state.'*®

Article 2 of 1982 Constitution says that Turkey is a secular State. However, the AKP

183 The committee was composed of Ergun Ozbudun (chairman), Serap Yazici, Zihtii Arslan, Yavuz
Atar, Fazil Hiisnii Erdem, and Levent Koker. The drafting committee presented its draft to the AKP
leadership on August 29, 2007, and on 14-16 September, a joint meeting between the committee
members and eleven AKP ministers and parliamentarians took place in Sapanca, where some
modifications were made on the draft (Hale, William; Ozbudun, Ergun (2010). Islamism, Democracy,
and Liberalism in Turkey: The Case of the AKP. New York: Routledge, p. 66)

184 Ozbudun Ergun; Gengkaya, Omer Faruk (2010). Tiirkive'de Demokratiklesme ve Anayasa Yapumi
Politikas. Istanbul: Dogan Kitap, p. 103

185 Warhola, James W.; B. Bezci, Egemen (2010). “Religion and State in Contemporary Turkey: Recent
Developments in Laiklik” in Journal of Church and State, Vol. 52, Number 3, p. 437
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is an avowedly Islamic-oriented political party, which had evolved from several extant
Islamic parties belonging to Milli Goriis Hareketi (National Outlook Movement-
MGH).'®® Actually, from the outset, the AKP leaders distanced their party from the
Islamist stance of the MGH, and defined party’s identity as ‘“conservative
democracy”, and attempted to reconfigure different trends of Turkish political right.
Nevertheless, the majority of the AKP leading cadres and party activists like Erdogan,
Abdullah Giil and Biilent Aring were the former followers of Islamist MGH, who had
taken top positions in the Fazilet Partisi (Virtue Party-FP) and in its predecessor, the
Refah Partisi (Welfare Party-RP).*®" These parties of the MGH had already been
declared as threats to the secular nature of the State. The RP was closed in January
1998 and the FP in June 2001 by the Constitutional Court of Turkey on the grounds
that they became focal points of anti-secular activities. Accompanying the closure of
the RP, five-year ban on the political activities of its leader Necmettin Erbakan and 5
other top policy makers was introduced.*®® Even Erdogan was sentenced to ten month

imprisonment and he was lifetime banned from politics on April 21, 1998.

With AKP governments, a party previously having such a background and a dialogue
with secular State came to power; with Erdogan’s Prime Ministry, a leader having

such a background and a dialogue with secular State started to rule the secular State.

18 During 4™ General Assembly of the AKP, held on September 30, 2012, Prime Minister Erdogan
announced that they were the followers of the MGH leader Necmettin Erbakan, beside Adnan
Menderes and Turgut Ozal. The last two had been referred by him after 2002 regularly; however it was
the first time that Erdogan named Erbakan and declared its relation with the MGH and Erbakan.
“Bagbakan'm Konusmasinda Yeni bir Sey Yok”, 30.09.2012 Radikal, www.radikal.com.tr

87 Sen, Mustafa (2010). “Transformation of Turkish Islamism and the Rise of the Justice and
Development Party” in Turkish Studies, Vol. 11, No. 1, p. 59; Yildiz, Ahmet (2008). “Problematizing
the Intellectual and Political Vestiges: From “Welfare” to “Justice and Development” in Secular and
Islamic Politics in Turkey: The Making of Justice and Development Party. Cizre, Umit (ed). Oxon:
Routledge, p. 43. For more on the connection between MGH and AKP see Atacan, Fulya (2005).
"Explaining Religious Politics at the Crossroad: AKP-SP" in Turkish Studies, Vol. 6, No. 2, 187-199

188 Cizre, Umit; Cinar, Menderes (2003). “Turkey 2002: Kemalism, Islamism and Politics in the Light
of the February 28 Process” in South Atlantic Quarterly, Vol. 102, No: 213, p. 323
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On June 28, 1996, when the RP came to power and its leader Erbakan became the

»189 and as a

Prime Minister, it was understood as the power of “enemies of the State
grave reactionist threat to secular regime.*®® Similar comments were also made for the
AKP government and Erdogan’s Prime Ministry. For many, AKP power was

indicating the end of the secular state.

For those who are even a little concerned about secularism, the AKP is a masked
version of the MGH. It is mostly seen that an Islamic-oriented political party ruling
over State and trying to change State’s secular characteristic. The AKP is accused of
trying to cheat the public by pretending to be secular.*®* Groc, for instance, believes
that the AKP is a good example of “secular appearance”. Accordingly, the AKP
pretends to be secular and this appearance is a concession that the party makes in
order to be a part of national and political realities basing on ideological, political,
social parameters, which are different from their own.*®? For some, under this secular
appearance, the real objective of the AKP is to transform the State into an Islamic
republic.’®® Hence, the AKP is seen as an attack to the fundamental principles of the
Republic.*®* Yavuz claims that AKP power is a “revolution” against the State.*® Alev

Coskun views AKP power as a “coup by way of laws” and “coup by means of

189 yavuz, Hakan (2003). Islamic Political Identity in Turkey. New York: Oxford University Press, p.3
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constitution”.*®® Similarly, Ataol Behramoglu says that the AKP itself is a “civilian
coup initiative”.*” flhan Selguk supports this view by indicating that the AKP seized

the parliament by means of an “externally supported civilian coup”.*®

These fears came to a climax during the presidential elections. Secularists believed
that presidency is the last resort of the Republic, and at any cost, it shall not be
delivered to an Islamist. They are, in general, worried that an Islamist president may
Islamize the Constitutional Court, other judicial organs, and universities through its
broad powers of appointment.*®® In this vein, Behramoglu mentioned that civilian
coup would reach its main target when it seizes presidency. If they achieved their aim,
without any doubt, it would signify the end of democratic republic.?®® Alas, the
nightmare of the secularists came true when Abdullah Giil, the candidate of the AKP
and ex-deputy of both the RP and the FP, was elected as the President in August 2007.
Thereby, for the first time since the foundation of the Republic, leaders of a single
political party with an Islamic past secured Turkey’s three key offices: Presidency,
Prime Ministry, and Speaker of the Parliament.** After Presidential elections
Behramoglu declared that First Republic was over. Second Republicans had reached

their aim: from then on, the Republic of Atatiirk was nothing but a palaver.?*

1% Coskun, 2010
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The worries of secularists may be seen well-grounded or exaggeration. However, what
must be underlined in all those remarks is that AKP government is not an ordinary
parliamentary power. Rather, its importance goes beyond parliamentary politics and
reaches to the level of constitutional state. Highlighting this point, Levent Koker states
that it is certainly true to argue that what Turkey has been going through since the rise
of the AKP to power in 2002 is a deep political crisis that cannot be reduced to a mere
crisis situation in the legal system. For that reason, the tensions and frictions that the
AKP caused are not “simple” political crisis; yet they are “political-constitutional

crisis”. 2%

3.1 AKP’s Interaction with the Constitutional Norm of Secularism

Evaluating the danger that the AKP poses for secular constitutional State, ex-Chief
Public Prosecutor of the Constitutional Court, Vural Savas, urged that AKP had to be
closed down due to its anti-secular activities.”®® Shortly after his notice, the
Constitutional Court took action to close the AKP; in March 2008, it was charged
against secularism and constitutional State. The Chief Public Prosecutor of the
Republic Abdurrahman Yalgmkaya prepared an indictment for the dissolution of the
party. Prosecutor Yalg¢inkaya asked the Constitutional Court to bar seventy one
people, including Prime Minister Erdogan and President Giil, from politics for five
years. According to the indictment of Chief Public Prosecutor, the AKP's anti-secular
activities are the statements of Prime Minister Erdogan, Speaker of the Parliament
Biilent Aring, newly elected President and ex-Foreign Minister Abdullah Giil, and
other party members defending the usage of headscarf in higher education and in

public sphere, the opening and proliferation of Prayer and Preacher Schools; their

203 K 5ker, Levent (2010). “Turkey’s Political-Constitutional Crisis: An Assessment of the Role of the
Constitutional Court” in Constellations, Vol.17, No. 2, p. 329
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speeches containing Islamic references or aiming to change the society in accordance
with Islamic rules; and their legislative acts in these directions. Therefore, it can be
inferred that these are the actions that secularism does not tolerate; these are the

secular limits that Constitution puts on political power.

The speeches®® of AKP leaders are full with glorification of Islamic education. For
instance, Erdogan frequently praised State’s education of Islamic clergy and Imam
Hatip Liseleri (Prayer and Preacher Schools-IHLs). On May 29, 2004, during a speech
in Oxford University, he claimed that THLs did not contradict with the principle of
secularism. Hiiseyin Celik, ex-Minister of Education, also supported IHLs in his
speech in December 2005. Actually, with the AKP’s rise to power, there has been a
remarkable increase in the number of IHLs students from 48.035 in 2002-2003 to
129.274 in 2007-2008.2°° The AKP did not suffice promoting Islamic education
verbally; yet enhanced the legal ground of it. On April 24, 2003, prison sentence for
those sending their children below 12-years-old to Quran courses were replaced with
fines. In 2004, parliament reduced the sentence for running illegal Quran courses from
three years to one year. On July 21, 2005, inspection of Quran courses was transferred
from the Ministry of National Education to the Directorate of Religious Affairs.?%’
Lastly, on April 7, 2012, the minimum age restriction for Quran courses was
eliminated. Moreover, the AKP consulted to illegal actions to Islamize education in
secular schools. For instance, in 2005 AKP Mayor of Gazi district (Samsun)
Siileyman Kaldirim distributed a book in primary schools free of charge. The book
was called Muhtasar IImihal: Resimli Namaz Hocas: (Concise Catechism: Illustrated

Prayer Instructor). Some religious rules were explained in the book, such as “those

25 Unless otherwise specified, following speeches and actions of the members of the AKP are the ones
sited in the indictment of the Chief Public Prosecutor of the Republic for the closure of the party.
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who have visual disability and are retarded in legs cannot perform prayer”, “human
excrement more than 3.2 gram, and combing hair and beard obstruct performing
prayer”. Another example is AKP Mayor of Isparta, Hasan Balaman, who distributed
a book to 200 students in Ulkii Primary School in the city. The book glorified Said-i
Nursi (the leader of Islamic Nur community) stating that Nursi was the thinker of the
century with its sharp and brilliant intelligence.

In addition, party cadre took discriminatory action in favor of Islamic schools as well.
In 2005, AKP Mayor of Eyiip (Istanbul), Ahmet Geng, mandated that municipal
police officers that Eyiip municipality would recruit had to be IHL graduates. Apart
from its local rulers, the AKP in general discriminated in favor of the IHLs. In May
2004, AKP government passed a bill to remove co-efficiency practice for the THL
graduates (which reduces the impact of their Grade Point Average in university
entrance exams). However, the President vetoed the law arguing that it violated the
principle of secularism. The problem is that, IHL students are educated to be prayers
and preachers. They are supposed to be Islamic clergy and nothing more, because they
have taken religious education. Yet, the AKP took steps to provide more employment
and education opportunities to IHL graduates by removing the restrictions before

them.

We can see that, praising and defending the IHLs by word or by action was regarded
as an act against secularism in the case of the RP as well. For instance, in his speech
on November 29, 1996, the RP deputy Sevki Yilmaz stated that all higher schools
should be educated with the spirit of the IHLs. He also advocated that the RP should
have opened new IHLs. On the basis of these speeches, the Constitutional Court
decided that he was propagating in favor of the IHLs and accepted it as an evidence of

RP’s anti-secularism.
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Secondly, the AKP pursued a policy to free wearing of headscarf in higher education
and in public sphere. For instance, in a television program broadcasted on July 9,
2004, Erdogan defended the liberty of headscarf in higher education. In 2005, he
made a speech in Copenhagen in a meeting called Medeniyetler Arasi Ittifak:
Tiirkiye'nin Rolii (Alliance among Civilizations: The Role of Turkey) and criticized 8
year compulsory education and headscarf ban. In November 2003, while going to EU
Troika Meeting, ex-Foreign Minister Abdullah Giil claimed that headscarf ban
violated the basic human rights. However, beside these statements, mainly AKP’s
attempt to free headscarf through legislation has raised major concerns. As mentioned
before, on February 6, 2008, the AKP attempted to amend Articles 10 and 42 of the
Constitution with the cooperation of the MHP. The purpose of the amendment was
lifting the ban on headscarves in higher education. With the addition of the phrase “in
all activities pertaining to the provision of public services”, Article 10 was read after
the amendment as “Organs of the state and administrative authorities are obliged to
act according to the principle of equality before the law in all their transactions and in
all activities pertaining to the provision of public services”. Additionally, the AKP
thought that endorsement of Article 42 with a new clause on the right to education
(“No one can be deprived of the right to education without a reason written explicitly
in the law”) would reinforce the supposed amendment of Article 10.2°® However, in a
case filed by Cumhuriyet Halk Partisi (Republican People’s Party-CHP) (the main
opposition party), deputies argued that these amendments violated the immutable
principle of secularism and were, therefore, legally null and void. The Constitutional
Court accepted the claims and thus turned down the amendments passed by 411 votes

in a 550 member-parliament.?*®

208 K 5ker, 2010, p. 334
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Nevertheless, the AKP pushed for a second time to free headscarves in higher
education. Head of Higher Education Council Yusuf Ziya Ozcan released a statement
on February 24, 2008 calling on rectors to allow students with headscarves on
university campuses. On March 11, the Council of State, Turkey’s top administrative
court, annulled Ozcan’s circular.?’® Yet, in Open Education High School exams held
in January 2008, many headscarved students were allowed to take the exam in

Ankara, Erzurum, Edirne, Denizli, Konya and izmir.

Supporting headscarf wearing in higher education and public sphere was also regarded
an anti-secular act in the case of the RP as well. RP government had amended the Law
No. 2547 by adding a phrase, which set wearing headscarves due to religious beliefs
free. However, the Constitutional Court had repealed this clause. In addition, RP’s
leader Erbakan and some other prominent party members defended wearing headscarf
in higher education and public offices verbally.?** Similarly, FP leader and other party
members stated that wearing headscarf in higher education and in public offices was

an indispensible human right.

The third category of anti-secular activities is making religious references in public
speeches, and attempting to change public life in accordance with religious rules. For
instance, in 2003, Erdogan defined Turkey as an “Islamic State” in Malaysia. While
visiting Sydney (Australia), he stated that it was God who created all of us; hence
there should not be discrimination among people. In addition, he criticized European
Court of Human Rights’ (ECHR) decision in favor of headscarf ban in the case of
Leyla Sahin, a medical student challenging the ban. He stated that the ECHR should

have asked the issue to Islamic religious scholars, ulema before giving its verdict. He

29 Hsjelid, Stefan (2010). “Headscarves, Judicial Activism, and Democracy: The 2007-8
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also said on December 6, 2005 in a conference organized by Ulusal Avrupa Etiitleri
Merkezi (National Center of European Studies) that in Turkey, it was religion which
kept people together, who originally belonged to different ethnicities. It is not only
Erdogan but also some members of the cabinet who made speeches with Islamic
references. In 2003, Omer Dinger, Undersecretary at Prime Ministry, announced that
he embraced the doctrines of Fethullah Giilen and demanded replacement of the
Republic with an Islamic state, governed by sharia.”** Moreover, through legislation
the AKP tried to change the social life on the basis of religious rules. For instance,
Ministry of Health prepared a draft regulation on Licensing Healthcare Institutions.
Article 113 of this draft allowed first degree healthcare institutions to have places for
worshipping. In addition, in April 2004, the AKP proposed to amend the criminal
code to criminalize adultery, and forbid consumption of alcohol in public places due

to religious reasons.?

In terms of religious references in their public speeches and expressed desire to
change public life in accordance with religious rules, Erbakan and other party
members of the RP were more generous to provide examples. On January 13, 1991, in
his speech in party’s training seminar in Sicak Cermik (Sivas) Erbakan said that the
RP was an Islamic jihad army. He said, if someone called himself a Muslim, then, he
had to be a soldier in this army; because, RP members were Muslims, and wanted
Quran to dominate. He also said “sovereignty belongs to God”, “praise to God, we are
all for sharia”, “one cannot be secular and Muslim at the same time. You will either be
secularist or Muslim”.?** In addition, in 1994, he explicitly advocated restoration of

sharia to replace secular law; the only question being whether this process would be

12 Baran, 2010, p. 55

213 Cinar, Menderes (2005). Siyasal Bir Sorun Olarak Islamcilik. Ankara: Dipnot, p. 113; Yildiz, 2008,
p. 53

2% Baran, 2010, p. 45
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bloody or not. Moreover, he sought but failed to achieve gender segregated buses and
prohibition of alcohol in publically owned restaurants.?*® Yet, he is rather remembered
by organizing a fasting dinner for the leaders of Islamic orders at the residence of the
Prime Ministry.?*® The RP was also known to demand building of a mosque to Taksim

square and convention of Hagia Sophia Museum into a mosque.?*’

On the light of the evidences that demonstrated above, Chief Public Prosecutor arrived
to the opinion that the AKP has tried to obliterate the principle of secularism, and
change the fundamental principles of the Republic. It has aimed to realize a model for
society, reference points of which being religion. The main parameters of this model
are headscarf freedom and Islamic education. Firstly, AKP’s discourse supports
wearing headscarves in higher education and in public sphere. Secondly, it attempts to
change the vocational school identity of the IHLs by removing university restrictions,
and to make them the main element of secondary education by providing them social
and financial support. It Islamizes the curricula in all segments of the education. The
AKP also attempts to popularize Quran courses by removing the restriction on
children below 12 years old. Moreover, the AKP Islamizes the state cadre as well. It
emphasizes religious identity in domestic and foreign official meetings, and brings
forth religious themes. It celebrates religious feasts and days over flamboyantly that
shadows national feasts. All in all, the AKP abuses religion in its political activities. It
ignores that in a secular system religious symbols cannot be used for political

purposes. This attitude divides the society on the basis of religion and belief.?*?

215 Baran, 2010, p. 42
218 yavuz, 2003, p. 242
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National Outlook” in The Muslim World, Vol. 93, p. 195
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On March 31, 2008, the Constitutional Court voted unanimously to hear the closure
case.”*? In its final decision on July 30, 2008, the Court accepted that the AKP had
become a ‘center of anti-secular activities’, threatening the Republican nature of the
State. However, the court felt short of closing the party; instead, it fined the party and
deprived it of a considerable part of its public financing.??°

Considering the worries of secularists, and the opposition between the constitutional
State and the AKP, we may draw some parallels with Turkey after 2002 (yet
especially after 2007) and Weimar Republic in Germany after 1933. Very briefly, the
revolution of 1918 and Weimar Constitution of 1919 had established Federal Republic
of Germany. Germany became a parliamentary democracy with a strong presidency
and a chancellor at the head of a bicameral parliament (the Reichstag as the popularly
elected lower house and Reichsrat as the upper house representing the interests of the
Lander, the states).””’ In 1933, the NSDAP of Adolf Hitler came to power with
parliamentary democratic means. However, it caused to the demise of liberal
parliamentary democracy and the constitutional state afterwards; meaning that only
within 15 years, the constitutional system of the Weimar Republic made way for anti-

democratic and anti-constitutional dictatorship of the NSDAP.

In the parliamentary elections of July 1932, the NSDAP got 37.3 percent of the votes
and became the largest parliamentary party with 230 seats.?? Facing with such a

majority, on January 30, 1933, President Hinderburg appointed Hitler as the

219 Yavuz, 2009, p. 261
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Chancellor. However, the parliament has passed the Enabling Act on March 1933
with intimidation and mass arrests of the communist deputies. According to Enabling
Act, not only could laws deviate from the constitution, but such emergency legislation
could not be rescinded by the parliament. The Act provided Hitler with greater
emergency powers then those already provided under emergency measures defined in
Article 48 of the Constitution. Hence, it amended the constitution and eliminated the
separation of powers by allowing Hitler to pass laws without the consent of the
parliament. So, the Enabling act put Hitler in a position that he could legally transform

the state and the German society.?*

Then, passage of the Enabling Act may be
interpreted as nothing less than a revolution that ended the Weimar Republic (1919-
1933) and established the Third Empire, the Third Reich (1933-1945). All in all, the
collapse of the Weimar Republic is a case of anti-democratic politics manipulating its
legal authority and constitutional procedures to consolidate its control, and to destroy
the constitutional order.?** Hence, constitutional democracy seems to give itself up

legally and peacefully to its enemy.?*®

Similar to the NSDAP, the AKP power can also be interpreted as a case of anti-
constitutional politics coming to power by parliamentary means and aiming to destroy
the very same system, once helped it to pave the way to power. Accordingly, in the
case of the AKP, an Islamist majority party is threatening the constitutionally
protected secular nature of the State by means of its numerical superiority in the
parliament. The rule of law regime and parliamentary democracy, founded on formal

or procedural standards, allow a party that is an avowed enemy of the secular State to

223 Kolb,1996, p. 91

224 McCormick, John (2004). “Identifying or Exploiting the Paradoxes of Constitutional Democracy?:
An Introduction to Carl Schmitt’s Legality and Legitimacy” in Legality and Legitimacy. Schmitt, Carl.
Durham: Duke University Press, pp.xvi
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formulate and enforce law??. In a speech he made in 2005, ex-Chief of General Staff
Hilmi Ozkok succinctly pronounced that abusing the opportunities provided by
democracy, the AKP intended to redefine and reinterpret key concepts such as
secularism, nationalism, and the state-society relations; and it was an evidence of its

Islamism.??’

Also, outgoing President Ahmet Necdet Sezer expressed his concern that
a tyranny of the majority was threatening the secular democracy.’?® Perhaps, the last
similarity between Weimar and Turkey is more striking: similar to President
Hinderburg’s delivery of power to a recognized fascist party, secular constitutional
State of Turkey has kept a party in power after 2008, whose anti-secularism has been
recognized by State. A state-approved anti-secular party is ruling secular

constitutional State after 2008.

After coming to power in 1933, the NSDAP had done what was expected from a
recognized fascist party to do, which will be mentioned in the next chapters. And
while staying in power after 2008, the AKP had done what was expected from an
approved Islamist party to do: many activities, which had deemed anti-secular before
2008, were one by one put into effect after 2008. The number of the IHL students
almost doubled within 3 years from 129.274 in 2008-2009 to 235.639 in 2010-
2011%%°. Moreover, middle sections of the IHLs were re-opened by Law No 6287,
which came into force on April 11, 2012. By this law, which is popularly known as
“4+4+4 Education Reform”, primary and middle schools were institutionally
separated within primary education. Within the framework of newly introduced 12

year compulsory education, primary education institutions were reorganized as

226 McCormick, 2004, p. xv
21 Cnar, 2008a, p. 116

228 «Rejim Biiyiik Tehlike Altinda”, 14.04.2007 Hiirriyet, www.hurriyet.com.tr; Dingsahin, 2012, p.
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229 Ozcan, 2012, p. 156
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primary schools, middle schools, and Prayer and Preacher Middle Schools. In that
way, middle schools of the IHLs were allowed to be re-opened after 15 years of their
closure in February 28, 1997. Moreover, the number of Islamic courses was increased
in all primary and middle schools curricula. While compulsory Islamic education was
kept, other Islamic courses like “Quran-1 Kerim”, “Life of Hz. Mohammed and Basic
Religious Instructions”, and “Religion, Morals, and Values” were introduced as
elective courses. However, in some schools, these courses turned out to be compulsory

elective courses as no other elective course had been offered.?°

Secondly, headscarf was de facto freed in higher education without any legislative
amendments. It is achieved through implementation of a different interpretation of the
same laws and articles. Article 17 of the Law No 2547 on Higher Education regulates
dressing on higher education. It states that dressing is free in higher education
institutions provided that it complies with laws. Actually, wearing headscarf is not
restricted and banned by any law in force; however, the interpretation of the Article 17
by the Constitutional Court and the Council of State forbids it. So, what happened
after 2008 is that, Article 17 of the Law No 2547 is reinterpreted in such a manner that
frees headscarves, and the Constitutional Court and the Council of State shut their

eyes to it.

All these have achieved without making even a slight amendment in secularism as a
constitutional norm; all these have achieved without causing political crisis that
marked the period before July 2008. That’s one of the reasons why the time period
2007 and 2008 shows that AKP’s relation with the constitutional State has changed.
After this period, not only legislative and executive powers of the state are started to

be controlled by this political party. However, one development that is more

20 yijkseker, Deniz; Goksen, Fatos; Alniagik, Ayse (2012). “Egitimin Kalitesizligini, Sosyo-ekonomik
Esitsizlikleri ve Cinsiyet Ayrimini Derinlestirme Modeli mi? 4+4+4 Yasast” in Birikim, No. 284, pp.
62-63

98



importantly for our topic is happened: normative boundaries of secularism that the
rule of law brings to every political power are surpassed. How? How come the same
constitutional norm of secularism banned the opening of Prayer and Preacher Middle
Schools in 2004, however allowed them in 2012? How come blatantly pro-Islamic
legislative acts of the AKP could be materialized under a secular constitutional state in
2012, while the same secular constitutional state limited it before 2008? A more
provocative question may also be raised: after the opening of Prayer and Preacher
Middle Schools, proliferation of Islamic education, and freeing headscarves, is the
State in Turkey still secular?

An explanation for this turnover comes from the literature. Most of the literature
explains that what happened under AKP power is a transformation of the meaning of
secularism. Hence, the relation between the State and the AKP has been dealt as a
discussion on the true meaning of secularism. Ahmet Kuru claims that the real debate
occurs between the supporters of different interpretations of secularism.?*! For
instance, for him, the reason of opposition between former President Sezer and the
Prime Minister Erdogan is that, Sezer adopts exclusionary secularism, while Erdogan
embraces passive secularism.?** Hence, contrary to obliterating secularism in total, the
AKP is mostly accepted to change the meaning of secularism from “active or
exclusionary” secularism to “passive or positive” secularism.?®® In a nutshell, before

the AKP, Turkey embraced “active secularism”, “militant secularism” or what Ioannis

Grigoriadis calls, “assertive secularism”, which is backed by military especially in late

21 Kuru, Ahmet. Reinterpretation of Secularism in Turkey: The Case of the Justice and Development
Party. www-rohan.sdsu.edu
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1990s.2** Accordingly, free exercise of religion and appearance of religious motives
and symbols in public sphere is not characteristic of this understanding of
secularism.?*® Secularism is not minimized to the level of separation between state and
religion, but required the partition of religion and social life, education, family law,

and the full control of the latter by state.?*

However, AKP governments demanded redefinition of the norm secularism. It has
produced an alternative, a liberal version of secularism.?*’ This liberal version is time
to time called as “passive” secularism. Passive secularism implies that the state
maintains neutrality toward religions and allows their public visibility.?*® In this
direction, Erdogan defines secularism as state’s neutrality towards the nation’s
different values and beliefs without any discrimination and as the establishment of a

free environment for beliefs.?%®

According to Erdogan, secularism is an “institutional
attitude and approach” in terms of neutrality of state with respect to “all religions and
thoughts”.240 The AKP party program depicts secularism as “an assurance of the

freedom of religion and conscience” and rejects “the interpretation and distortion of

2% Grigoriadis N., Toannis. (2009). “Islam and Democratization in Turkey: Secularism and Trust in a
Divided Society” in Democratization, Vol. 16, No. 6, p. 1196; Warhola, 2010, p. 428
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236
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2% Duyran, Burhanettin (2008). “The Justice and Development Party’s “New Politics”™: Steering Toward
Conservative Democracy, A Revised Islamic Agenda or Management of New Crises?” in Secular and
Islamic Politics in Turkey: The Making of Justice and Development Party. Cizre, Umit (ed). Oxon:
Routledge , p. 91
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secularism as enmity against religion.” The program adds that “it is also unacceptable
to make use of religion for political, economic and other interests or to put pressure on
people who think and live differently by using religion”.?* For sure, demanding
“freedom of religion and conscience” is a way to demand freedom for headscarf. In
that way, freedom for wearing headscarf in public sphere is get drawn into secularism,
and even secularism is seen as a guarantee of freedom of wearing headscarf. In this
framework, the tension between the State and the AKP on secularism-lIslam axis
seems to be a dispute and rivalry on the question of which interpretation of secularism
shall be in effect. Put it differently, AKP’s policies are drawn within the boundaries of
secularism. Although the Chief Public Prosecutor and the Constitutional Court
declared the AKP anti-secular, most of the literature is more hesitant to do that.

Nevertheless, this standpoint, meaning the battle of interpretations, is weaker than it
seems. Firstly, it does not explain the whole picture; it does not explain the factual
situation in total. The AKP may endorse “liberal secularism” in its policy towards
headscarf; however, it shows less determination in applying the same liberal discourse
in state’s religious education and towards the Diyanet Isleri Baskanligi (Directorate of
Religious Affairs-DiB).%*? Even before the enactment of Law No 6287 in April 2012,
which is mainly designed to enhance Islamic factors in primary education, the AKP
diverged from passive secularism by advocating compulsory religious courses that
1982 Constitution introduced. In February 2005, the European Council issued a report
which criticized compulsory religious courses. However, several AKP deputies
rejected the criticisms of the Council by saying that those courses were not on Islam,

but on “general information on religions and knowledge of ethics.”*** When we come

41 2000 AKP Party Program.
2 10annis., 2009, p. 1203-1204
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to the issue of the DIB, anti-liberal attitude of the AKP can also very clearly be seen.
Many AKP deputies have claimed that the state’s coordination of religious services
through the DIB has been necessary to maintain Islamic services efficiently and to
avoid anarchy in Islamic communities.”** Under AKP governments, the DIiB has
grown exponentially. Its budget in 2007 was 38 percent bigger than the budget of the
Ministry of Interior, 2.3 times that of the Ministry of Foreign Affairs and twice that of
the Ministry of Culture. In 2011, it amounted to 318 billion Turkish Liras. The
number of its personnel grew from 74.000 in 2002, to 98.500 in 2012. While the
number of mosques was 75.000 in 2002, it grew to 82.000 in 2011 as well.?** As will
be mentioned later, the DiB’s media coverage, foreign and domestic policy activism,
its discriminatory attitude towards other beliefs and especially towards Alevilik
increased after 2002.

As a conclusion, the expanding activity of the DIB and Islamic education of state
undermine the “passive” or “liberal” secular character of the AKP and the Turkish
State.?*® Put it differently, the AKP supported “liberal” secularism in the issue of
headscarves, while it defended “active” or “militant” secularism when it comes to
state’s Islamic education and the DIB. As Ahmet Insel underlines, this hypocritical
attitude points the dilemma of Islamists: on the one hand they defend freedom of
education; on the other hand, they want to make Islamic education compulsory in
secular state schools. Similarly, while supporting state's noninterference to religious
affairs in the name of secularism, they ignore that state's or municipality’s
noninterference to private life is also one of the principles of secularism.?*” All in all,

the judgment that the AKP defends liberal, passive version of secularism, is wrong;

24 Kuru’s personal interviews with AKP deputies, September 2004, Ankara, Turkey.
25 \www.diyanet.gov.tr
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because, it is partial. We see that the AKP equally defends anti-liberal, active
secularism as well. Then, a more comprehensive conclusion in the discussion of how
secularism is interpreted by the AKP can be this: AKP defends liberal, passive
secularism only when it suits to its interests, which indicates a political decision

independent of the norm of secularism.

Secondly, even we accept the partial truth that the AKP is supporting passive
secularism against active secularism of the past; there is not much interesting and
novel point to make in claiming that political powers interpret laws and norms
according to their own political interests. It is because; it is a too common truth having
general validity. In this second respect, “battle of interpretations” perspective is also
weak, not because it is erroneous, but because it demonstrates a very elementary,
ordinary relation between political power and legal norms. In addition, this
perspective reduces law to power. Through interpretation of legal norms by power, it
implicitly accepts “power theory of law”. Accordingly, there is almost no fixed
meaning of laws. Rather, meaning of laws changes according to circumstances.
Thereby, as political power installs its own interpretation of laws, laws are incapable
to limit political power. Hence, legal system becomes a “game” among competing
power interests and interpretations. Such an approach, however, obscures law’s
essentially normative character. This approach completely disempowers legal norms
by dissolving them within power. Hence, law becomes nothing but power. While
erasing the normative power of laws, it also rules out constitutional character of the
state. Alongside the normativity of laws, constitutional state is also reduced to
absolute, unlimited power. However, normative character is law’s particularity.
Hence, saying that there is something called as “laws” or accepting that
“constitutional state” is different from absolute power; requires one to keep law’s
essential normative character, which cannot be overruled by power. Then, normative
character of laws necessities us to accept that, although interpreted differently by

political powers, there is a norm of secularism, and there is something as
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constitutional state. It means that, the AKP does not install its own understanding of
secularism in a lacuna. When the AKP re-interprets secularism, it is still limited and
bounded by secularism; it does not violate the rule of law and the Constitution.

In sum, “passive” or “liberal” secularism is a choice and policy of a particular political
power, which is avowedly Islamist. Therefore, it cannot be clearly justified by
reference to the legal norm of secularism at hand. However, passive secularism is an
interpretation of secularism and functions within the boundaries of secular
constitutional state. Hence, this choice and policy cannot be clearly unjustified by
reference to the legal norm, either. This situation, on the other hand, shows that the
issue we are dealing with is not a matter of “pure power” and “simple interpretation”.
It shows the essentially norm bounded and hence more complex relation between
legal norms and political power, which takes place particularly in a constitutional

state.

How it takes place? To answer this question, we have to know what sort of a secular
constitutional State the AKP has faced with. Then, we have to discover first how
secularism is practiced in Turkey. It means that, we have to examine the secular

character of the constitutional State, which is expected to bind and limit the AKP.

3.2 Secularism of the Constitutional State

The supremacy of the Constitution has been firmly established in 1982 Constitution.
Accordingly, constitution has supremacy over political power, which is divided
between legislative, executive, and judiciary in a parliamentary system. Article 6 of
the Constitution, which is about sovereignty, states that no sovereign power shall be
exercised which does not emanate from the Constitution. Therefore, Article 6
establishes the Constitution as the ultimate source of sovereign authority. Similarly,

Article 11 indicates that Constitution binds legislative, executive and judicial organs,
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administrative authorities, and other institutions and individuals. While Article 6 and
Article 11 establish the binding power and supremacy of the Constitution over every
individual and every power, they implicitly establish supremacy of secularism over
every political power as a constitutional norm. Hence, supremacy of the Constitution
establishes supremacy of secularism over any political power. Moreover, secularism is
among the irrevocable norms of the constitution; secular nature of the state neither can
be revoked nor its amendment shall be proposed. It means that the Constitution
protects secularism principle more than any other norm of the Constitution. However,
the significance of secularism in 1982 Constitution is not limited to its irrevocability.
Secularism is also embraced as a state ideology, or as a part of state ideology.

The most important aspect and the distinctive feature of the constitutional state is its
neutrality. Under the rule of law, state must be purified from all kinds of faith, vision
and ideology; it shall remain equally distant to, and stay neutral towards them in order
to achieve and promote individual liberation. Then, state neither supports nor hinders
any faith. The rule of law, on the other hand, is being used as an “instrument of peace”
with an aim to promote the dialogue and discussion between different beliefs and
opinions, preventing one of them to get stronger and lead to the destruction of
others.?*® However, in Turkey, the constitutional State has an ideology.?*® Modern
constitutional State of Turkey, says Henri Barkey, is first and foremost an ideological
State.®® In a sharp contrast with the meaning of being a constitutional state, 1982
Constitution orders the State not to stay neutral and take an ideological stance.”" The

ideology that the State embraces is called Kemalizm or Atatiirk¢iiliik. The Preamble of

8 Seleuk, Sami (1998). Zorba Devletten Hukukun Ustiinliigiine. Ankara: Yeni Tirkiye Yaymlari, p.
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1982 Constitution and the part on General Principles pronounce “nationalism of
Atatiirk” as the single official ideology of the State.”** Accordingly, the constitutional
State of Turkey is in line with the concept of nationalism, reforms, and principles of
Atatiirk. Additionally, no protection by the State is accorded to an activity contrary to

nationalism, principles, and reforms of Atatiirk.

Secularism, as a constitutional norm, is at the hearth of this ideology. The
fundamental feature of nationalism of Atatiirk is that, it rejects millet system of
Ottoman Empire. According to the millet system, the conceptualization of what a
nation is made on the basis of religion. Therefore millet, or nation, was equal to
timmet, meaning religious community. Nationalism of Atatiirk, however, separates
nationhood from religious identity; hence, it constitutes a nation, a new millet which
does not depend on religion. Consequently, nationalism of Atatiirk is the construction
of a secular millet. Secular millet, on the other hand, was one of the conditions of the
establishment of the Republic as a nation state in 1923. Therefore, establishment of
the Republic and nation state symbolizes the passage from a religious nation (immet)
to a secular nation.®® Due to this historical process Turkish nationalism and
secularism complement each other. That’s why Baskin Oran says that the main
political principle of nation state in Turkey is secularism.?®* Similarly, because of the
same reason, what is against secularism is against nationalism of Atatiirk, the ideology

of the constitutional State.?®®

2 parla, Taha (2009). Tiirkiye ‘nin Siyasal Rejimi: 1980-1989. Istanbul: Deniz Yayinlari, p. 214
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State’s embracement of a “constitutionally mandated” ideology certainly means
political inhibition.?® Democratic rights like freedom of thought, free press and art,
and freedom of association, which together constitute the essence of democracy, are
off and on limited by the state ideology to an extent that they are made unusable.?*’
Likewise, secularism, standing at the center of this official ideology, has served as a
basis of inhibiting many rights and freedoms.?*® It is the political rights that first and
foremost restricted by the principle of secularism. For instance, Article 89 of the Law
on Political Parties states that political parties cannot challenge the constitutional
status of the DIB within general administration. Hence, criticizing a religious
institution has been equated to criticizing secularism; and forbidden. Moreover, while
supervising the constitutionality of political parties, the Constitutional Court used the
principle of secularism as a reason to restrict freedoms and rights, rather than as a
reason of their protection.?*® Contrary to common belief, not only Islamist parties of
the MGH, like the RP and the FP, are closed down because of their anti-secular
political acts and objectives. Beside them, leftist and Kurdish parties were also
restricted on the basis of secularism. In its party program Ozgiirliik ve Demokrasi
Partisi (Freedom and Democracy Party) stated that state shall not intervene to
religious affairs, and religious affairs shall be left to religious communities. This
clause is regarded by the Constitutional Court an assault on the DIB. The
Constitutional Court claimed that party tries to do away with the duties of the DiB and
in this way, bears an intention to abolish the constitutional status of the institution.
Thus, the Constitutional Court decided that the party acted against the Article 89, and

afterwards closed it. Therefore, in the case of Freedom and Democracy Party,
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demanding state’s withdrawal from religious affairs has been one of the reasons of

party’s closure on the basis of secularism.?®°

However, apart from being a political restriction, the most problematic aspect of
official ideology and hence secularism is that, it restricts the rule of law as well. 1982
Constitution states that beliefs and ideas contrary to nationalism of Atatiirk are not
under the protection of the rule of law. Hence in Turkish constitutional State, the rule
of law is bounded by state ideology, too. Nationalism of Atatiirk binds and reigns over
the rule of law. Under such a condition, the constitutional State in Turkey cannot be
claimed to be a state, limited and bounded by the rule of law.?*

In Turkey, where State has an official ideology, and law has no place
as a universal value, not all citizens are equal before the law. The
measure of citizens to be desirable, esteemed and respectful in their
rights depends on the degree of their compliance with the secularist-
Kemalist ideology.?*2

According to the theory of constitutional state, law and constitution shall be supreme
over state power. State power is encircled with the constitution, and the rulers are
obligated to it. However, encircling state power with a legal order means encircling
state power with rights and liberties. That’s why constitutional state is not only a State
of statutes but called as a state of rights. Hence, while declaring the supremacy of the
rule of law over state power, constitutional state actually declares the supremacy of
basic rights and liberties over state power. Schmitt was critical towards such a
constitutional state, asserting that in modern parliamentary democracies, state of

statutes is hardly transforming into state of rights, and it is hardly able to protect basic

%0 yokus, Sevtap (2001).“Tiirk Anayasa Mahkemesi'nin ve Avrupa insan Haklari Mahkemesi'nin
Siyasi Partilere Yaklasimi1” in Ankara Universitesi Hukuk Fakiiltesi Dergisi, Vol. 50, No.4, p. 125

8! Erdogan, Mustafa (2000). Demokrasi, Laiklik, Resmi Ideoloji. Ankara: Liberte, p. 72
%2 Erdogan, 2000, p. 132
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rights and liberties of the citizens. Yet, what we see in Turkey is that, the primary
norms that 1982 Constitution protect are not basic rights and liberties, but nationalism
of Atatiirk and secularism. On the one hand, the state is constitutional. On the other
hand, it declares its denial of basic individual rights and liberties as primary norms.
Therefore, from the beginning, the State in Turkey presents itself as a  state of

statutes.

Similarly, Schmitt features the neutrality cloak of parliamentary politics as the
principle reason behind the failure of the materialization of state of rights. Just to
remember, constitutional state is supposed to be a neutral state in the sense that it is
neutral in regard to all religions, creeds, beliefs, and opinions. This state and its
constitution are neutral in regard to society, meaning that all options, tendencies,
politics and movements have an unconditionally equal opportunity to establish a
parliamentary majority. While Schmitt criticizes the acclaimed neutral stance of the
state, he underlines that contrary to its neutral and “empty” appearance, constitutional
state is based on something material or substantive. This substance, this hidden
politics is the politics of getting rid of other politics. Hence, Schmitt aims to show that
constitutional state’s stance of neutrality is far from being neutral towards different
conceptions of good and politics. The situation is different in Turkey. Before claiming
that “constitutional state’s neutrality is actually political”, before coming to this
threshold, state is already not neutral in Turkey. In Turkey, State is avowedly already
political and partial. In Schmitt’s criticism, neutral constitutional state sneakingly
excludes anti-liberal politics. In Turkey, the State, as an ideological state, overtly
excludes whoever against nationalism of Atatiirk. Hence, what is supposed to be done
by neutrality, namely the task of excluding certain politics, is constitutionally

executed by Kemalizm.

s a conclusion, existence of a state ideology and secularism’s status within it opens
A | , t f a state ideol d | ’s stat thin it

constitutional State itself up for discussion. The State in Turkey is a constitutional
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State; however, it is ideological, not certainly bounded by the rule of law, not neutral,
and not impartial towards every belief and political position. Then, it is substantially
non-constitutional. If so, it must be a non-constitutional constitutional State. There is
no reason to ignore non-constitutional dimension of the State in Turkey and call it
only as constitutional; no one has under any obligation to call such a state as
constitutional state, as a state of rights, in its substantial meaning. Any preference to

ignore its non-constitutional character and call as such will be a subjective decision.

Herewith, secularism’s status as a part of official state ideology staves off State’s
constitutional character; yet does not answer what secularism means as a
constitutional norm.”®® In what sense the State in Turkey is a secular non-
constitutional constitutional State? Articles 24 and 14 of the Constitution explain what
is meant by secularism. According to Article 14, none of the rights and freedoms
embodied in the Constitution shall be exercised with the aim of endangering the
existence of the democratic and secular order of the Republic. Furthermore, Article 24
states that religion cannot be exploited or abused for the purpose of basing the
fundamental, social, economic, political, and legal order of the state on religious
tenets. However, these articles do not provide us a clear understanding of the meaning
of secularism. Therefore, it may be relevant to look at the decisions of the
Constitutional Court for an accurate interpretation of it; as the Constitutional Court is
the ultimate authority to decide what the constitutional norms are, and say. In January
1998, the Constitutional Court defined what secularism means in the closure case of
the RP. In this case, the Court literally repeated the definition it made in November
1971, in a case on the DIB?**. The same definition, by the way, would be repeated in

the closure case of the FP in June 2001 as well. Accordingly, secularism is the

%63 The phrase “secularism as a constitutional norm” means that, secularism will not be discussed as a
social phenomenon.

6% Constitutional Court’s Decision date 21.10.1971, No E1970/53, K 1971/76, p. 61-62
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separation of religious and mundane authorities, but at the same time it includes
segregation of social life, education, family life, economy, law, customs, and attire
from religious rules. However, the Constitutional Court maintained that (because of
the particularities of the historical development of the State and of Islam) secularism
in Turkey requires not only the separation of state and religious authorities, but also
state’s supervision and control over religion. Then, what is understood from
secularism by the Constitutional Court is the separation of religion from the affairs of
state, society, and law?® and hence, freeing state’s actions from the influence of
religious rules.?®® Beside this, it also means state intervention into religious affairs.
Hence, state is closed to the infiltration of religion while religion is left open to state’s

involvement.

Secularism is a political principle that delineates the relationship between the state and
the religions. It has two criteria. Firstly, parliament and courts are not subject to
institutional religious control. Secondly, state is constitutionally neutral toward
religions.”®’ Therefore, neither state nor religion interfere each other. Yilmaz
Aliefendioglu, Elisabeth Ozdalga, Grigoriadis Ioannis and Biilent Tandr also agree
that “genuine” secularism entails the independence of both religion and state from
each other.?®® Tandr points that more than state’s freedom from religious rules;
secularism means state and religion’s mutual institutional autonomy and non-

involvement of state in religious affairs. So, while religion does not intervene into

8% Tanor, 2001a, p. 89
286 Oran, 1999, p. 192
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state affairs, state shall not assume religious services and duties as well.?®® However,
the genuine secularism that Tandr and the other aforementioned authors define is not
valid for Turkey. As Niyazi Berkes and Binnaz Toprak studied and explained in a
historical perspective, there is no mutual independence and non-interference between
the State and the religion in Turkey.?”® Secularism in Turkey is not about the
separation of the State and the religion, but about submission of religion to the reason
of the state.?”* Therefore, independence is one-sided and this is acknowledged by state

authorities almost from the birth of the Republic.

Hence, under the norm of secularism, religious affairs are left open for State
intervention. However, State’s supervision over religion has taken the form of State’s
religious service; state has transformed religion into a State service. Accordingly, the
State teaches religion to every student compulsorily in primary and secondary schools
(Article 24), the State educates Islamic clergy in Prayer and Preacher Schools, the
State nationalizes religion through the DIB (Article 136), and the State does all of

them as requirements of secularism.

The State is teaching religion compulsorily to every child in primary and secondary
schools. Actually, the name of the course is “Religious Culture and Ethics”. However,
in practice it is only Sunni Islam that is thought in this compulsory course. For

instance, at the end of the 4™ year in primary schools, children are expected to learn

289 Tansr, 2001a, p. 93

?"For the historical and political conditions that gave rise to this situation see Berkes, Niyazi (1998).
Development of Secularism in Turkey. New York: Routledge; Toprak, Binnaz (2005). “Islam and
Democracy in Turkey” in Turkish Studies, Vol. 6, No. 2, pp. 167-186; Toprak, Binnaz (1987). “The
Religious Right” in Turkey in Transition: New Perspectives. C. Schick, Irvin; Tonak, Ertugrul Ahmet.
(ed). New York: Oxford University Press, pp. 218-236

2" Cinar, Menderes; Duran, Burhanettin (2008). “The Specific Evolution of Contemporary Political
Islam in Turkey and Its “Difference” ” in Secular and Islamic Politics in Turkey: The Making of Justice
and Development Party. Cizre, Umit (ed). Oxon: Routledge , p. 22

112



sayings of Islam’s prophet Muhammad, his life and attitudes; sections of Qur’an
called “Siibhaneke” and “Fatiha”; importance of cleanness for Islam. In addition, they
are expected to acquire awareness of Islamic expressions in social life, like
“Bismillahirrahmanirrahim”, “in the name of Compassionate and Merciful God”, and
“Thanks to God”.?”* Faruk Bilici states that it becomes meaningless to talk about
religious education; because in practice it is only Islam which is thought to children.
In fact, Council of State implicitly accepted that the content of the religious course is
shaped only by Islam, when it disannulled the provision of compulsory religious
education for the children of non-Muslim families.?’”® Yet, State’s interference to
religion is not limited to compulsory religious education. State also educates Islamic

clergy in Prayer and Preacher Schools.

Two issues must be underlined at this point. First, the State only educates Sunni
Islamic clergy “imam”, and ignores other religions and beliefs just like what it has
done in compulsory religious education. Second, the State is the monopoly in Islamic
clergy education. Hence, secular State educates Islamic clergy, and it is only the

secular State who can educate Islamic clergy.

Still, the biggest intervention of secular State is not religious education, but the DIB.
Through the DIB, the State nationalizes Sunni Islam. The DIB is under the authority
of Prime Ministry. All of its personnel are public servants, and all of its expenses are
paid from the State budget. Moreover, Article 1 of the Law No 633 on the DIB
obliges it to execute the functions related to Islamic beliefs, worships, and moral

principles. Hence, the DIB enlightens the society only on, and works only for, Islam.

22 Bilici, Faruk (2011). “Tiirkiye’de Devlet Okullarinda Din Egitiminin Tarihgesi, Ideolojisi ve
Ogretim Programlar” in Tartisilan Laiklik: Fransa ve Tiirkiye'de Ilkeler ve Algilamalar. Akgéniil,
Samim (ed). Istanbul: Bilgi Universitesi Yayinlari, p. 237
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In this framework, it opens only Quran courses.?”* All in all, the DIB disregards
religions other than Islam, and sects of Islam other than Sunni Islam. As Paul Dumont
says, DIB encircles Sunni Islam as an iron curtain, and gives the other beliefs and
religions of the country only the chance of mere existence.?”> Alevi’s come at the top
of these discriminated beliefs. It is because, Alevilik as a belief and Cemevi as its
sanctuary, are not even recognized by the DIB and hence by the State. For instance,
the Head of the DIB Mehmet Nuri Y1lmaz declared on August 2001 that Cemevi was
not in the status of mosque, and any attempt to give this status would divide our
national unity.?’® This general situation did not change during the AKP period. Under
the AKP power, the DIB once again stated that Cemevi was not a religious

2" For the DIB, the only sanctuary in Islam was Mosque.278 Moreover,

sanctuary.
Alevilik was not recognized as a distinct belief; rather it was accepted as a formation

(1) within Islam.?”

In terms of its budget, range of its services and number of its personnel the DIB has

always been bigger than some of the Ministries of Turkey.?®® For instance, in 1990,
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the budget of the DIB was 788 billion TL, whereas that of Ministry of National
Education was 344 billion TL.? It has a broad and widespread service network with
its publications and TV programs. Beside the main monthly journal Diyanet Aylik
Dergisi, it publishes Diyanet Avrupa, Diyanet Cocuk, and Diyanet Ilmi journals. This
trend further strengthened under the AKP power. Since 2003, Diyanet IImi became an
academic journal according to the criteria of the Board of Higher Education.?®? In
terms of media usage, the program called Diyanet Time has been online from 1978 till
now. Since 2006, it has been broadcasted on 5 public TV channels for about an hour a
week and called In the Light of Islam. The program consists of Qur’an recitations and
translations. In addition, during religious months and holidays, the DIB produces
religious programs for both public and private TV channels free of charge. In 2006, 40

such TV programs were produced for various TV outlets.?®®

Article 136 of the Constitution stipulates that the DIiB shall exercise its duties
removed from all political views and ideas. However, Turkish State uses DIB as a
domestic and foreign policy instrument.”®* Article 5 of Law No 633 says that the
Directorate of Religious Affairs High Council of Religious Affairs (HCRA) scrutinizes
and evaluates different religious circles belonging to Islam, religious-social
organizations, and religious-cultural formations; it shall organize advisory and
scientific meetings on these matters and conduct studies both in the country and in
abroad. The realization of this article in practice amounts nothing less than

involvement of the DIB in politics. The DIB turns out to be an institution which
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expresses its views on political issues, and has political services. The first and most
obvious example of it after 1980 is the Department of Propagation of DiB. This
department was established in 1981 within DiB to fight against Kurdish nationalism
in Southeast Anatolia. Since then, it has organized conferences and lectures in the
region regularly to inform people about the dangers of the PKK, the armed Kurdish

organization.?®

However, the DIB is most effective in the area of foreign policy. Ali Dere ve Fikret
Karaman tell us the Islamic activities of the DIB in EU, Central Asia, Balkans, and
Caucasus.”® One of the most significant enterprises of the DIB is the Eurasian Islamic
Council. Eurasian Islamic Council met on 23-27 October, 1995 in Ankara, with the
participation of religious representatives from 20 Muslim countries of Balkans-
Caucasia and Turkic Republics, and from various religious associations of Muslim
communities in the Eurasian region. The objective of Eurasian Islamic Council
meeting was the development of the cooperation among Turkey and Eurasian states
and communities, including the regulation of student movements originating from
Balkan and Central Asian countries and coming to Turkey. Not surprisingly, Eurasian
Islamic Council’s headquarter was in Ankara and the DIB is responsible from the
execution of its secretarial services.?®’ Beside Central Asia and Caucasus, the second
area where the DIB is most active is Europe. Since the early 1980s, Turkish
governments have demonstrated a high interest in immigrants of Turkish origin in
Europe. The principal instrument in influencing and controlling the Turkish
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immigrants was the DIB.“®® Not only in the issue of migrants, yet the DIB is used in
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the framework of Turkey’s bid to join EU as well. Recently, the Directorate organized
two major programs on this theme: International European Union Congress met in
May 2-7, 2000 in Istanbul and Religion Meeting in the Year 2000 Faith and
Tolerance Age met in May 10-11, 2000 in Tarsus. Then, from June 14-18, 2000, a
committee headed by the ex-Director of the DIB Mehmet Nuri Yilmaz paid a visit to
Vatican and on June 16, 2000, he had a private meeting with the Pope.?**

All in all, the DIB does not stay out of politics. On the contrary, it involves in the
execution of public affairs, it intervenes into politics, it takes a role in the execution of
political tasks;*®* so much so that Sunni Islam could become the morality that State
embraced. The Law on Protection of Minors from Obscene Publications was amended
on March 6, 1986. After the amendment the law stated that, there would be a member
from the HCRA in the committee commencing under Prime Ministry and authorized
to decide which publications were harmful for children under 18 years old. On the
case issued against the constitutionality of the amendment on the basis of secularism,
the Constitutional Court concluded on February 11, 1987 that attendance of a clergy
to the committee is not against secularism.?®* The Constitutional Court stated in its
decision that religion was a social fact that included moral codes.?*> Hence, while
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State was interested with “morality” in its administrative affairs,”” that morality

became the morality of Sunni Islam.
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Lastly, the State gives religious verdicts, called fetva through the DIB. While the State
does not officially recognize Islamic law and arguing for its enforcement is a criminal
offense, the HCRA bases its arguments officially on Islamic legal and jurisprudential
sources. This committee endeavors to produce religious verdicts to the questions put
to it.>* Actually, the HCRA have been using the word fetva according to its
traditional meaning: “answering religious questions”.?® It is said that “Though they
are not the same as the classical fetva’s in form, there is no evidence that they have
less influence than classical fetva’s”.>®

After all, Article 136 of the Constitution stipulates that the DIB will conduct its duties
within the framework of secularism. However, as can be discerned from its
aforementioned functions, the DIB is not a secular institution; it serves directly for
Sunni Islam. Therefore, through DIB, State infuses Islam with its own hands.?®” The
issue is not limited to the DIB. In the areas of compulsory religious education and
[HLs, the State is serving only for Islam as well. Bilici succinctly states that it is
actually Sunni Islam what is meant by the word religion in all of the laws, in the
constitution, and in other official regulations.?® Hence, in the constitutional State in
Turkey, Sunni Islam is a public service of the State.?*® This state of affairs started with

the State’s control of religion.*®® Due to this supervision and control, religion has
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infiltrated into the State. In time, what we see is that the gap left open in religious
affairs for State control and intervention worked in both ways. The infiltration of the
state into religious affairs meant in time the infiltration of religion into state affairs.
Tarhanl states that the DIB has served as a gate for Islamist movements to enter the
official state affairs through its “public” religious services and public religious
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servants.”™" Moreover, social order of state, which should not base on religious tenets

according to Article 24, is Islamized as well. It is because, through fetva, the DIB
provides Islamic advices to public on problems of daily social and private life.**
Hence, while Sunni Islam has come under the control of the State, and while religion
has been nationalized; State has been Islamized as well. In that way, social relations,
and domestic and foreign policy of the State (supposedly secular areas which shall

stay outside religion) have brought under religious influences.

Ferdinand Buisson gives insight into this transformation from nationalization of Islam

to Islamization of the state in his critique of state’s religious education in France:

State's unification of religious education with the other types of
education means lumping faith and reason, dogma and science together
with. By doing this, state violates the rights of both parents and
children, and tries to prescribe the belief of a single group among many
groups making up the society, as if it was jointly adopted by. In such a
situation state is meant to get prepared for the role of the Pope, or more
accurately for the role of anti-Pope.®

In Turkey, the State also wanted to be anti-Pope. In this direction, Caliphate was

abolished; the Ministry of Religion was replaced by Presidency of Religious Affairs,
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which was made directly responsible to Prime Ministry. Religious schools were
closed and religious education was unified with secular education by Law on
Unification of Education on March 3, 1924. However, as early as 1948, these
measures were used to enhance religious role of the State. First, on the basis of the
Article 4 of Law on Unification of Education, the State started to educate Islamic
clergy and opened IHL. Although it was optional, a course on Islam was introduced
into the curricula of schools. Similarly, the State supported Islamic education in
higher education by opening divinity faculties. Later in 1982, education of Islam was
made compulsory in middle and high schools. In that way, on the one hand, Islamic
education and Islamic leadership had been almost totally put under state control. On
the other hand, the State, once wanted to be an anti-Pope transformed into the new
Pope. Zeki Aydmn’s remarks illustrate this transformation. He states that contrary to
the situation in France, it is not possible in Turkey to categorize schools into the ones
giving religious education and the ones not. Because, he says, in theory, all the
schools in Turkey (even IHL) are non-religious schools.®** In theory, all the schools in
Turkey may be non-religious. However, due to compulsory religious education, in
practice, all schools are religious schools, either. In this way, anti-papacy and new
papacy are transforming into each other in Turkey; the anti-papa role of State is its
new papa role as well. At the end, both are materialized in, and signify the same
thing: the State. Anti-papacy is secularism and state’s religious education, which
entails state’s active involvement in religion. New papacy is religion and state’s

religious education, which entails state’s active involvement in religion.

It is not the objective of the dissertation to discuss the merits of state’s supervision of
religion when it was first embraced in the initial years of the Republic. For instance,

Berkes and Toprak advocate State’s control of religion by claiming that it was actually
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a step promoting secularism. Well, it may or may not be so. However, what is certain
is that, the DIB and the Law on Unification of Education turned into a failure in terms
of secularism as early as 1950s; so much so that it is nothing but indefensible after
1982. By 2012, however, it does not require much prudence to push for the DIiB’s
dissolution, and revocation of Law on Unification of Education, which gives the state
the duty of Islamic education. To defend them by looking at the social and political
conditions of 90 years ago is nothing but can only be the expression of impotency.*%®
As Tarhanli states, no one shall perceive the current order of now 90-year-old state
with the lenses of its initial establishment conditions. This has been done in 1982
Constitution and even compulsory religious education, which is explicitly
incompatible with secularism, has been introduced as a measure to protect

secularism.3®

Because of this factual situation, for many, constitutional State in Turkey cannot be
called secular. Aliefendioglu says that when a state includes a religious institution in
general administration, when it makes its members public servants, and when state
pays all of its expenses from the state budget, it deems to embrace this religion.**’
That’s why Insel overtly states that Sunni Islam is the official religion of the State.**
Tanor agrees with him by saying that state has a religion and a sect; this religion is
Islam and this sect is Sunnilik. For him, Turkish Republic is secular in terms of the
source of sovereignty. However it is theocratic in terms of state organization.**® Latif

Duran challenges the attribution of theocracy and instead claims that constitutional
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regulations on religion are not adequate to call Turkish Republic a theocratic State;
however, they certainly wipe out its secular character.®® Eventually, what is left

behind after this discussion is a relatively simple question:

I wonder, can we call a state secular, which has gone beyond
supervision and become the exclusive actor of the religion? | wonder,
do we have to call a state secular when it promotes religion by the
means of its religious education institutions?'

No, we don’t. No one has under any obligation to ignore Islamist features of the state
and call it as secular; taking secularism either in its genuine sense or in the sense that
the State and the Constitutional Court accepts. Any preference to call as such, by any

version of this concept, will be a subjective decision.

Actually, in terms of the criterion that the State itself sets, constitutional State in
Turkey is not secular. It is already stated that State’s backing and preference of a
religion is incompatible with the rule of law. The rule of law promises the individual
the freedom of belief and conscience. This freedom means that individuals can choose
their religion freely. When a religion is backed and protected by the state, this
freedom perishes.*!? The Constitutional Court accepts that state’s backing of a religion
is incompatible with secularism. The decision of the Constitutional Court dating
March 7, 1989%" states that state’s adoption of a certain religion is contrary to the
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repeated this point: a democratic and secular state cannot discriminate its citizens on
the basis of religion and belief. In its decision on the case of repealing the Article 175
and 176 of Turkish Criminal Code concerning monotheistic religions, the
Constitutional Court once again stated that secular state shall be impartial and it shall
treat its citizens equally irrespective of their religious beliefs.®*® In all three of these
cases, the Constitutional Court repeats that the idea of state’s adoption of a religion is

contrary to the equality of citizens before the law.

In conclusion, it is already commonly recognized that the State in Turkey is not
secular in the genuine sense of the concept of secularism, which requires mutual
independence of state and religion. Rather, the meaning of secularism particular to
Turkey accepts one-sided independence of state from religious rules, and state control
over religion. The separation of state from religion and religious rules was the single
objective of secularism, and state control over religion was the conceived means for it.
However, in time, state’s control over religion constituted a canal for Islam’s
penetration into the state. It means that the single objective of secularism has been
destroyed by the means of achieving this objective. Therefore, the State in Turkey is
not secular even on the basis of this incomplete meaning of secularism. Lastly, the
State in Turkey is not secular according to the legal verdicts of the very Court of its
Constitution. All in all, the State in Turkey is in no meaningful way secular... other

than the Article 2 of its Constitution.

Article 2 of 1982 Constitution remarks that the State shall be secular. It is the duty of
the state to be secular. This duty stands unaffected by its other duties concerning
Islamic education (Article 24) and Islamic enlightenment of society through the DIiB

(Article 136). The duty to be secular equally binds the state as its duties towards

318 Constitutional Court Decision date 04.11.1986, No E 1986/11 K 1986/26 quoted in Aliefendioglu,
2001, p. 104
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Islam; it must be equally fulfilled.*"” Hence, the Constitution commands the State to
be equally non-secular and secular; it does not command only the one, but both of
them. Because of the existence of conflicting constitutional duties, the researchers
neither conveniently say that “Turkish State is secular”, nor “Turkish State is non-
secular”. Rather, most of the literature takes secularism of the State for granted. And
then, they escape from the tension that the clash between anti-secular and secular
constitutional norms creates, by inventing terms like “passive secularism”, “negative
secularism”, “active secularism”, “positive secularism”, “militant secularism” and
“exclusionary secularism”.>*® For instance, loannis says that a genuinely secular state
has no preferential links with any religion and neither promotes, nor obstructs
religious belief among its citizens.**® He continues that the Republican Turkish State
fulfills neither of these conditions.**° If neither of the conditions is fulfilled, then he
has to admit that Turkish State is not secular. However, loannis steps back, and
prefers to say that “as a result, the term ‘assertive secularism’ (rather than ‘secularism’
per se) more accurately describes the relation among state and religion in Republican
Turkey”.321 In this reasoning, it becomes obvious that the term “assertive secularism”

is a way to escape from calling Turkish State non-secular.

Similarly, there has to be meaningful, significant differences between terms like
"active secularism™ that defines period before AKP power, and “passive secularism®

that allegedly defines the period under AKP power, in order for us to use them as

37 Kramer, 2007, p. 125

8 Kuru, p. 14; Kuru, 2009. What Turkish secularism means in terms of the difference between
“laicism” and “secularism” see Davison, Andrew (2003). “Turkey, a “secular” State? The Challenge of
Description” in The South Atlantic Quarterly, Vol.102, No.2/3, pp. 333-350
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explanatory variables; they have to point out meaningful, significant changes in the
relation between the State and Islam. However, the State educates Islamic clergy,
educates Islam in schools, and promulgates Islam by the DIB both in the period of
"active secularism™ and "passive secularism". Therefore, there is no structural change
in State's relation with Islam while it supposedly transformed from active to passive
secularism. Hence, claiming that Turkish State passed to passive secularism does not
have much explanatory insight. Trying to explain the relation between secular State
and the AKP with this transition is, once again, a way to escape to declare non-secular
aspects of Turkish State, functioning beside its secular dimension.

When we were discussing constitutional state, we underlined that the State in Turkey
IS a non-constitutional constitutional State, because it comprises an ideology.
Similarly, the State in Turkey embraces a religion, although it is secular. Then, it must
be a non-secular secular state. It is secular in a way, yet it is equally non-secular in
another way. Both of these characteristics are equally binding; both of them are
equally constitutionally commanded duties. Toprak and Daver support this conclusion
in an advert way by asserting that Turkish Republic is a semi-secular State.*?? Semi-
secularism implies that secularism semi-binds and semi-limits state power. Semi-
boundedness further implies that the state is semi-unbounded, semi-unlimited by
secularism, and hence semi-free. Hence, claiming that Turkish State is semi-secular is
equal to the claim that Turkish State is actually semi-non-secular. At the end, if we
signify secularism with an “a” and non-secularism with “a™, Turkish State is both a
and a’. Therefore, constitutional State in Turkey is a contradiction in terms of
secularism; it is an anomaly. The same is true for constitutional character of the State

as well.

%22 Toprak, Binnaz; Daver, Biilent (1981). Islam and Political Development in Turkey. Leiden: E.J.
Brill, p .47.
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In such a situation, how does constitutional State limit political power? Contradictory
secularism of Turkish State means that, in some cases state power may be used in
anti-secular ways; these activities will not be sanctioned. However, in some other
cases, anti-secular activities of political power will be charged and sanctioned. The
crucial point for secularism is to know in which instances, in which cases secularism
will bind political power. Ultimately, contradictory constitutionalism of Turkish State
secures that both of these actions (both freeing and sanctioning anti-secular activities)

will be correct normatively.

3.3 Politics of Secularism

Non-secular secular state did limit the AKP before July 2008; the RP in 1998; and the
FP in 2001. Either, these parties were accused of violating the principle of secularism,
or their specific activities deemed anti-secular and sanctioned (just like AKP’s act to
amend Articles 10 and 42 of the Constitution). It means that secularism normatively
limited political powers that committed and/or explicitly or implicitly permitted such
activities.*?® Actually, the normativity of law is exactly this. Normativity means that a
particular sanction is likely to follow when a norm is violated.*** Hence, sanctions that
these parties incurred show that secularism functioned properly, and more
importantly, highlights that secularism has a normative dimension: there are certain
actions which overrules secularism; this break of law will not be allowed and will be
punished. Nevertheless, there are cases where secularism did not function. In these
cases, secularism did not normatively limited political powers and parties who

committed, and/or explicitly or implicitly permitted such activities.

%23 Nalbant, 2011, p. 70
%2% Scheuerman, 1999, p. 77
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One of these cases is Anavatan Partisi (Motherland Party-ANAP). The ANAP and its
leader Turgut Ozal are good examples, because Erdogan makes frequent references to
them. This comparison is also meaningful as Barkey states that AKP’s current rise
was made possible by reforms instituted by Turgut Ozal after 1980 military coup.’*®
Then, it may be suggestive to see how the constitutional norm of secularism, which
bound the AKP and other MGH parties, did not limit the activities of Ozal and the
ANAP. The other case, where secularism did not limit political power, is Turkish
military. The importance of military in the discussion of secularism cannot be
overlooked. In general, military is seen as the guardian of secular State. It is regarded
as the bulwark of the State’s secular character.’®® That’s why, if the AKP is the first
actor of the confrontation between secular State and Islamist political power, Turkish

military is the other actor of it.

3.3.1 Motherland Party

While examining the closure case of the AKP, we see the activities which are deemed
anti-secular by the constitutional State. For instance, the Constitutional Court charged
that AKP is a continuation of the politics of Milli Diizen Partisi (National Order
Party-MDP), Milli Selamet Partisi (National Salvation Party-MSP), the RP and the
FP, all of whom struggle against the achievements of the Republic. Indeed, it is
mentioned that majority of the AKP’s leading cadre and party activists were the
former followers of the Islamist MGH, who had taken top positions in the Virtue Party
and its predecessor, the Welfare Party.**’ The issue is that, the ANAP leader Ozal was
also a member of the MSP. Ozal was the candidate of the MSP from Izmir district in

%25 Barkey, 2010, p. 40
326 Bockel, 2001, p. 53; Warhola, 2010, p. 428

27 Sen, 2010, p.59; Yildiz, 2008, p.43
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1977 Parliamentary elections.**®

MSP in the radio.??°

It was also Ozal who made the electoral speech of the

Secondly, the Constitutional Court rightly accuses the AKP that it internalized its
relations with some reactionary organizations and communities, like Fethullah Giilen
community. Actually, it is common knowledge that both Erbakan and Erdogan
attended the Iskenderpasa Seminary of Nakshibandi order, which had been very
influential in the establishment of the MDP and the MSP.**° The point is that, if
Erdogan and Erbakan did, so Ozal. Ozal and his brother Korkut Ozal were both
disciples of Nakshibandi Shaykh Mehmet Zahit Kotku.**! It means that all Ozal,
Erbakan and Erdogan were the disciples of the same Nakshibandi order. Besides, the
inner core of Ozal’s administration included the leading members of the MSP and
prominent disciples of Nakshibandi.®** For instance, the Chairman of Fatih district
(Istanbul) Zeki Aytag; Ekrem Pakdemirli who served as Secretary of Treasury and
Foreign Trade, Minister of Transportation, and Minister of Finance after 1989; and the
ANAP Central Executive Committee member Eyiip Asik were all disciples of
Nakshibandi order.**®* Hence, ANAP also internalized its relations with some

reactionary organizations and communities.
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Beside Nakshibandi order, Ozal had also close ties with Fethullah Giilen, who is

P.33% It has been known that Ozal was flying from

generally associated with the AK
Ankara to Izmir regularly to listen Giilen.** During Ozal’s power (from 1983 when
he was elected as Prime Minister, to 1993 when he died as the President of the
Republic), Giilen gained official protection. For instance, Ozal backed heavily
Giilen’s purchase of Zaman newspaper.>>® It was Ozal as well, who helped the initial
missionary activity on the part of Giilen’s schools in Central Asia at the beginning of
1990s. That’s why Giilen schools display the picture of Turgut Ozal in their

337 In turn, Giilen supported Ozal explicitly,338 as he did Erdogan in 2002.

buildings.
Hence, if our criterion is its ties with Islamic parties of the MGH and its internal
relations with Islamic communities, the ANAP and Ozal provide as much evidence as
the AKP. However, constitutional State and secularism did not accuse the ANAP with

anti-secularism; they did not limit and sanctioned it.

AKP’s attitude towards the IHLs was one of the reasons of its anti-secularism. It is
mentioned how AKP attempted to change the vocational school identity of the IHLs
by removing university restrictions, and to make them the main element of secondary
education by providing them social and financial support, and legal basis.
Nevertheless, similar improvements in the IHLs can also be seen in Ozal’s period.

Ozal increased the number of the IHLs. Within ten years (1983 to 1993) the number
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of Prayer and Preacher Middle Schools increased from 374 to 416; and Prayer and
Preacher High Schools from 341 to 391.%*° The number of total IHL students, on the
other hand, raised from 220.991 (1983-1984) to 436.569 (1993-1994).3° However,
Ozal’s support for Islamic education was not limited to the spread of the IHLs. With
the amendment of Law No 1739 in 1983, IHL graduates were granted the right to
enter universities without any departmental restriction.*** Therefore, as early as 1989
Saylan states that the IHLs lost its vocational school identity during ANAP
governments, just like what the AKP did and accused of. Although 30.876 IHL
graduates entered the university exam in 1987, only a small portion (1.5-2 percent) of
them attended to Divinity Faculties. The rest have been distributed to the other

2 It means that, students who have taken religious

branches of higher education.®
education would become lawyers, teachers, doctors, which amounts nothing less than

Islamization of secular branches.

Another anti-secular action of the AKP was its Islamization of the education curricula.
We saw that some AKP Mayors distributed Islamic prayer books in primary schools,
which obviously violated secularism and shadowed the secular nature of education.
Nevertheless, they are not the first of their kind. Similar actions had been taken in the
era of the ANAP. For instance, Yavuz states that Ozal pursued a policy of
Islamization of the educational system.*** In 1985, under Ozal’s Prime Ministry,
Ministry of National Education distributed a book to all students, which stated that

“man should have its meals on the ground, while sitting on the left leg, right leg

9 Yavuz, 2003, p. 124
9 Ozcan, 2012, p. 155
! Gokmen, Yavuz (1992). Ozal Sendromu. Ankara: V Yaymlari, p. 15
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bended”, “eating on high desks are revolting (mekruh)”, “if there are pictures of
humans and animals, it is better not to come in to that place”.?** The religious and
reactionary content of the books distributed by the AKP and the ANAP are similar.
However, while the AKP was charged with anti-secularism, the ANAP was deemed

secular.

The problem is the same in the issue of headscarf. Like Erdogan and Erbakan, Ozal
attempted to free wearing of headscarf in higher education and public sphere through
legislation.?* In November 1987, the ANAP prepared a law proposal, according to
which the ban on certain types of clothing at the universities was to be lifted. Law was
accepted by the parliament, but vetoed by Kenan Evren.>*® In March 1989, wearing
headscarf was prohibited in higher education. This time, Ozal publically and harshly
criticized the ban. He asserted that clothing according to the rules of religion shall not
be restrained.**’ In its decision on the AKP, the Constitutional Court states that
wearing headscarf in higher education and proliferation of headscarf in public sphere
is against secularism. Similarly, constitutional lawyer Ibrahim Kaboglu claims that
wearing headscarf in public sphere is against the rule of law.**® Then, if secularism
has a normative character, the ANAP should have been limited and sanctioned as in
the cases of the AKP, the RP and the FP. However, it was left free.

Still, Ozal’s support of Islam cannot be restricted to the particular areas of the IHLs or
headscarf. In a much broader and extensive way, Ozal made Islamic symbols,

expressions and rituals apparent in state affairs. Actually, Ozal was the first Prime

4 «“Milli Egitim Bakanlig1 Tebligler Dergileri’nde yer alanlardan Derleme” in Cemal, 1989, p. 164
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Minister to be open about his religious practices.**® For instance, he was the first
leader to make a pilgrimage. What is irritating is that he invited the media to
accompany him, and after the journey, he distributed his pilgrimage pictures to

350

media.>™” Moreover, during his Presidency, in 1991, Ozal generalized Friday prayers

in bureaucracy; made it public and explicit.*** Like his brother, Yusuf Ozal did the

32 Besides Friday prayers, Ozal introduced

same in the State Planning Organization.
and institutionalized “iftar”, fasting dinners during religious month Ramadan.
Actually, he was the first state man who organized a fasting dinner in State Guest
House for journalists.>** Remember that Erbakan also organized a fasting dinner for
the leaders of Islamic orders at the residence of the Prime Ministry and he was
accused of being anti-secular for that reason. How one should interpret this
ambiguity? Here, what is religious, what is an act on the basis of religious rules is
organization of an fasting dinner by state authorities. Secularism, on the hand, seems
to sanction the fasting dinner when it was eaten by Islamic leaders, and freed it when

it was eaten by journalists, which is totally disgraceful for secularism.

Perhaps, the most important aspect of the relation between Islam and the State is
favoritism. It is because, by using favoritism Islamic movements could directly make
their way into the state. the AKP is infamous in terms of favoritism. During AKP
power, state contracts were channeled to its supporters, many of whom belong to

354
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Nakshibandi order and Giilen networ However, Ozal was equally infamous in
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terms of favoring Islamic communities in state bureaucracy. Ozal actively supported
Islamic networks not only by diverting greater amounts from public resources to their
activities; but also by appointing their members to influential positions in the
bureaucracy and politic.**> Ayata observes unprecedented level of penetration of state
institutions by neo-traditionalist Islamic groups after 1983. Such that, many official
departments became vehicles for the promotion of fundamentalist ideas and
interests.®*® Most striking of these appointments is the current Constitutional Court
Chairman Hasim Kilig. Kilig, who voted against the closure of all the AKP, the RP,
and the FP, was appointed to the Constitutional Court by Ozal. Later on, in October
12, 2007, he became the Chairman of the Constitutional Court.**” At that point it is
important to remember that the decision on non-closure of the AKP was carried by

only one vote short of the necessary seven votes.*®

Like state top bureaucracy, favoritism in Quran courses started in the era of Ozal. In
1987, there were 2700 Quran courses under the authority of the DIB. However, 1900
of them, where a total of 100.000 students were educated, belonged to Siileymanci
community.®*° All in all, we concluded that AKP divides the society on the basis of
religion between believers and non-believers. However, Feroz Ahmad mentions that
the same judgment is also made for the ANAP. In 1984, Biilent Ulus, former premier,

accused Ozal of placing supporters of the former Islamist and neo-fascist parties in
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key positions, in some ministries, so that at the end there occurred a distinction

between “those who pray and those who do not”.3*°

In terms of its economic power, it is frequently mentioned that the rise of the AKP,
but also the RP, was backed by Mustakil Sanayici ve Isadamlari Dernegi
(Independent Industrialists and Businessmen's Association-MUSIAD), Islamic banks
and Islamic capital in general.**" Actually, rather than indirect relations, there are
organic ties between the MUSIAD, Islamic banks, and the AKP. For instance, ten
MUSIAD members were among the founding fathers of the AKP, and about 20
MUSIAD members became AKP deputies in the 2002 elections. Sen states that the
leading cadres of the AKP had close personal ties with Islamic banks as well.*®
However, behind the power of the MUSIAD and Islamic banks, there lie the
initiatives of Ozal during 1980s.%%® It was Ozal who removed the barriers before
Islamic banking and Islamic urban and rural trade bourgeoisie like the MUSIAD.***
During 1980s and early 1990s, they have integrated to capitalist development and
become a means of its enhancement.®® Therefore, Ozal set the social and economic

conditions which gave birth to the AKP
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Islamic trade bourgeoisie MUSIAD, managed to overcome problems in finance and
banking through the Islamic banking system that Ozal opened.*® Before Ozal,
conservatives of Turkey had been unwilling to take part in capitalist institutions and
especially in banking sector; because, Islam forbids interest rate and rant acquired
from interest rate. Ozal, on the other hand, pioneered the establishment of interest-free
private finance institutions. With giving great amounts of incentives, he brought this

system to Turkey and proliferated it.%’

Hence, actually Ozal opened Turkey to
Islamic finance. Ozal government took office on December 14, 1983. Two days later,
in December 16, even before taking the support of the parliament and preparing the
cabinet program, a decree has been put into force. The decree was about Saudi
Finance institutions.*®® Article 13 of the decree stated that private finance institutions
will be exempted from Law on Commerce, and the Law on Debt Enforcement and
Bankruptcy. Hence, this decree provided the legal grounds of charitable donations to

be used for religious purposes.

On August 5, 1984, with another decree of the cabinet, Faisal Finance Company and
Al-Baraka Tiirk Private Finance Company were instituted. These companies were
founded by Nurcu groups in Turkey and Saudi Finance Institutions. For instance,
Korkut Ozal and Eymen Topbas (the brother of Nakshibandi Shaykh Musa Topbas
and Istanbul Party Chairman of the ANAP) founded Al-Baraka Tiirk with Al-Baraka
Finance Company.®® One of the business partners of these Saudi Companies was
ANAP Izmir Party Chairman Atilla Yurtgu. Moreover, Korkut Ozal was the

consultant of another Islamic bank called Islamic Development Bank.*® What is
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striking is that, all of these financial institutions which operated according to Islamic
principle forbidding interest payment were exempted from taxes by a tax reform
introduced by Ozal government.** Profiting from this tax exemption, Korkut Ozal
founded a charity called “Oz-Ba”, the objectives of which were organizing religious
ceremonies, founding small mosques (mescit), and opening Quran courses. There

were other Islamic charities as well, called Bereket Vakfi and Hak Yatirim, owned by

372

ANAP Istanbul Party Chairman Eymen Topbas.’“ Yet, neither Korkut Ozal nor

Eymen Topbas regarded anti-secular by the Constitution.

Lastly, on November 14, 1985, Ozal participated to an international conference called

“Islam and the West” in Paris. In the conference, he made the following speech:

The concept of order in Islam is based on unity (tevhid). In this order,
everything has a specific place and function; everything acts within the
framework of concise rules, and in the form of an organic relation. In
present-day conditions, what we mean by organic relations is a well-
functioning free market with its free forces and basic laws. Here, rather
than direct interventions, indirect incentives play a role. Even such
indirect interventions are limited as much as possible. Within this
framework, state retains only its authority of management and
distribution. This brings us to the concept of market ... there has always
been some similarities between the conceptualization of market in
Islam and in the West. First of all, both are free. In Islamic market,
prices are determined freely by market forces as well. However, in
terms of structural barriers to the creation of monopoly and
maintenance of competition, market mechanism of Islam is superior.®”®

We saw that the AKP was said to be anti-secular because, it emphasized religious

identity and belongings in domestic and foreign official meetings, and brought forth
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religious themes. However, as exemplified above, Ozal blatantly and directly
emphasized religion in his speech in a foreign meeting. Moreover, when he was the
Undersecretary of State Planning Organization (1966-1971), Ozal overtly defended

»374 and supported Islam as a factor compatible with liberal

“Islamic common market
economy; 3" just like the RP and Erbakan did in defending Adil Diizen (Just Order).%"
Although the RP had been closed down, Ozal’s support of liberal economy on the
basis of “tevhid” understanding of Islam was not deemed as an “attempt to change the

social order of Turkey on the basis of religious rules”.

These similarities open up the difference between “conservative right” or “moderate
Islam™ for discussion. Because, the ANAP is generally accepted as a “conservative
right” party whereas the MGH parties like the RP and the AKP represent “radical
Islam” or “Islamic parties”. Nuray Mert accepts that center right parties are reluctant
to separate religion and politics. They employ religious symbols and discourse, and
used the power of influential religious communities, groups and orders just like
Islamic parties.®”” Looking from the opposite vantage point (but coming to the same
conclusion) Ahmet Yildiz states that, their anti-secular actions cannot make the MGH
parties, like the FP an Islamist party; because, center right parties espoused similar
views as well.®”® The following example clearly illustrates that actually, the difference
between “moderate Islam” and “Islamic” parties are very slight: it is known that

Stileymancilar supported both the ANAP and the RP during the end of 1980s and
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1990s, which makes it hard to differentiate these parties according to the support
coming from Islamic communities. At the beginning of 2000s, it became harder to do
s0. In 2002 General Elections, whereas one son of Siileymanci Sheik Siileyman Hilmi
Tunahan, namely Ahmet Denizolgun was the candidate of the ANAP, the other son of
the Sheik, Mehmet Denizolgun, was a candidate of the AKP.*"® Then, what can be
said about the relation between the ANAP, the AKP, and Siilleymanci community?

What makes the AKP an anti-secular and Islamist party, and the ANAP a secular and

59380 59381

“moderate Islamist or “reasonable party in terms of its relation with Islamic

communities? Is one son of Sheik is more secular than the other?

Let us put the question in that way: we already mentioned that in its decision on Law
on Protection of Minors from Obscene Publications on February 2, 1987, the
Constitutional Court stated that religion is a social fact that includes moral codes.*®?
Ozal, on the other hand, said in his speech in Van that, the most important element
that constitutes the nation is Islam.3® Lastly, in 2005, AKP Deputy and Minister of
State Mehmet Aydin uttered that religion must be seen as a social fact.®** What is the
substantial difference between these statements on Islam? What is this, that makes the
first one secular, the second one conservative but secular, and the last one anti-secular
and Islamist? Eventually, there is hardly any substantial difference between ANAP’s
and AKP’s Islamist policies. As Tank claims, there has not always been a clear

distinction between “acceptable” manifestations and “unacceptable” manifestations of
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Islam that could lead to censure.*®* However, the ANAP was not limited by
secularism as the AKP. Rather, constitutional State embraced the ANAP within
secularism by differentiating “moderate Islam” or “conservative right” from anti-

secular “radical Islam” or simply “Islamists”.

3.3.2 Turkish Military

There is another party to the discussion of secularism, importance of which cannot be
overlooked. It is Turkish military. In general, military is seen as the guardian of the
secular State. Article 35 of the Internal Service Act of Turkish Armed Forces says,
military safeguards and defends Turkish territory and the Republic as designated by
the Constitution, which is understood as defending the country against internal as well
as the external threats if necessary by force. On the basis of this article, military
several times intervened in civil politics in the name of protecting secularism.**® Due
to this element of force, Giilalp says secularism is imposed from above and protected

in an authoritarian manner by the military. %’

While opening the academic year of Military Academy in October 2006, General
Yasar Biiylikanit warned that Turkey’s secular democracy is threatened by “Islamist

»388 and maintained as such: “Countries that could not create a

fundamentalism
common value system are by definition in a state of conflict. Our common value is
secular and democratic Turkey within the framework of Unitarianism and Atatiirkist

thought. All movements that do not meet with us on this common value are the

%5 Tank, 2005, p. 4
%86 Warhola, 2010, p. 434

%7 Giilalp, Haldun (2003). “Whatever Happened to Secularization? The Multiple Islams in Turkey” in
South Atlantic Quarterly, Vol. 102, No. 2/3, p. 382
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enemies of the nation and country, and must be fought against”.** In 2007, at Turkish
Embassy in Washington, Biiyiikkanit one more time stated that “the Republic has not
faced greater dangers since 1919. Military could not allow the country to

disintegrate”.>* The danger that he pointed was the AKP power.

Nevertheless, the tension between the military and the AKP accelerated during
presidential elections of 2007. In April 2007, Foreign Minister Abdullah Giil was
nominated by the AKP as presidential candidate. It was not only that candidate Giil
was an ardent Islamist; but also his wife was wearing a headscarf. First round of
presidential elections was held in April 27. Giil could take 357 of the votes while 367
was needed; leaving the election of the president to the second round. However, the
CHP argued that the first round of voting in the parliament was invalid on procedural
grounds (that it lacked two thirds majority for a quorum), and appealed to the
Constitutional Court on April 27, 2007 to cancel the presidential elections in the

parliament. >

Very same day, the Turkish General Staff published a memorandum on
its website, which was called as ‘‘e-memorandum’’. E-memorandum stated that
presidency of Giil would disturb secularism.>*? The military implicitly warned that it
would intervene if secularism was put at risk by the election of Giil.**® In first of May,
the Constitutional Court annulled parliament’s vote for Gil.*** On May 6, Giil

withdrew his candidacy. All in all, the risk that an Islamist could became a president
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let the military to intervene into politics on the grounds of secularism, and it was

temporarily fruitful as this intimidation brought Giil’s withdrawal.

Seeing that the parliament is not able to elect Giil as president, Erdogan called for
early general elections. In July 2007, the AKP won a landslide victory with 46.7
percent of the votes and obtained 441 of the 550 seats in the parliament. Thereby, the
AKP gained a majority adequate to select the president not in the first round, but in
the third round. Finally, in August 2007, Abdullah Giil was elected as the President in
the first round after gaining the support of Nationalist Action Party and some Kurdish
nationalist members.>® Therefore, the AKP solved the problem created by military’s

resistance to Giil’s presidency through what Arato calls as “majority imposition”.396

April 27 E-memorandum of the military in many aspects resembles to military’s
“soft” or “post” intervention into politics on February 28, 1997. In that occasion,
accession of the RP into government in 1996 had been perceived by military as an
Islamic reaction, as a substantial threat to the secular character of Republic. On
February 28, the MGK had issued the RP-led RP-True Path Party coalition
government a list of 18 measures designed to nullify the Islamization of Turkey and
fortify secular system.**” Right after, on April 29, 1997, the head of the Internal
Security and the Planning Department at the chief of the staft’s office General Kenan
Deniz had identified Islamic radicalism as the number one threat to national security.
Soon, Erbakan had resigned and RP-True Path Party coalition government had been

resolved.
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During February 28 Process, which was triggered and led by military, a string of
drastic widely acclaimed “pro-secular” policy measures were introduced.
Accordingly, all primary and secondary school curricula were altered so as to
emphasize secularist history and secularist character of the Republic, and the new
security threats posed by political Islam and separatist movements.**® Eight year
mandatory schooling system was introduced and the middle schools of the IHLs were
closed. Children under 15 years old were prohibited to attend Quran Courses.** The
coefficient practice was put into effect to orient graduates of the IHLs to Divinity
Faculties in university exams. Appointments of university chancellors were made
form staunch secularists. Teaching programs on secularism, the struggle against
reactionism, and national security issues were also extended to top bureaucracy and
prayer leaders. Through the MGK and the MGK General Secretary, military
institutions and personnel were actively involved in administering these programs.*®
Moreover, in May 1997, under the authority of the MGK, West Working Group was
founded. Its objective was to follow and collect information about religious activities,
associations, foundations, professional organizations and confederations, educational
institutions, student dormitories, and public officials.*** In this direction, military
identified 19 newspaper, 20 TV stations, 51 radio stations, 110 magazines, 800
schools, 1.200 student hostels, and 2500 associations as part of reactionary Islam.*%?

In addition, in April 1998, Prime Ministerial Civilian Council of Follow-up was
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founded and immediately implemented its program on the (so called by Groc)

“campaign” against Islamic activities.**®

February 28 Process had been indirectly influential on Islamic orders. In the early
1999, media launched a fierce attack on Fethullah Giilen community as being
reactionary and a threat to the secular nature of the Republic. In August 2000, Chief of
General Staff Kivrikoglu said publically that Giilen plans to undermine the state. ***
Subsequently, Ankara State Security Court prosecutor indicted Giilen for “attempting
to change the secular characteristic of the State by trying to establish a theocratic
Islamic state”.**® The indictment alleged that Giilen movement was the strongest and
most influential reactionary formation in the country.*® It was formed to destroy the
secular nature of the State since 1989. Since then, it wove the country with its legal
and illegal networks that includes advisory boards, regional, city, neighborhood,
hostel leaders. The court decided that he was gquilty and sentenced him to

imprisonment for up to 10 years. However, at the time of the court’s decision, he had

already fled to the USA.*"’

All in all, the reaction of the military to the RP government and political Islam gives
the impression that military does not tolerate reactionary Islam, Islamist uprisings, or
anti-secular movements. Hence, military protects secularism even by force and

intervention. It results in that, military is the basic power behind secular constitutional
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% Yavuz, 2003, p. 202
%% yavuz, 2003, p. 202

406 Gozaydin, Istar B. (2009). “The Fethullah Giilen Movement and Politics in Turkey: A Chance for
Democratization or a Trojan Horse?” in Democratization, Vol. 16, No. 6, p.1220

7 Tyram, 2007, p. 86. He fled to the USA in March 1999. In 2008, Turkey’s Supreme Court upheld
his acquittal, but he did not return.

143



State, at all times ready to defend it. However, one can see that this insight is not
always accurate, if the relation between military and secularism or Islam is examined

in a historical perspective.

Almost without exception, the military is taken as the guardian of secularism against
Islamic reactionism. In line with this perception, in the morning of September 12,
1980, Military Declaration No 1 (broadcasted in the radio) mentioned the spread of
reactionary and other perverted ideologies in place of Kemalizm as one of the reasons
of military coup. Similarly, on September 27, 1980, Biilent Ulusu read the
government program in National Security Committee, which claimed that before the
coup, secularism was tried to be changed with sharia. Then, government program
promised to take "severe and harsh” measures against Islamist movements,
particularly towards Siileymanci order and religious dormitories. Hence, the initial
declarations after the coup give the impression that military was fighting against
Islamism and Islamist groups. However, this was not the case. The "severe and harsh"
measures that government program pronounced had never been realized.*®® On the
contrary, 1980 military coup instigated the golden age of official Islam in Turkey.*%
Despite all its rhetoric about the maintenance and further development of secularism,
grand strategy of military regime (1980-1983) was to counter revolutionary left by

410

supporting Islamic movements. Therefore, military regime tolerated the

development of Islamic consciousness and sometimes facilitated the development of

411

Islamism.™™" For instance, Kalaycioglu ridicules that Kenan Evren (the Chief of Staff

of the Armed Forces, coup leader, and afterwards, the President) started to tour the
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country in uniform, delivering sermons from Quran, acting as if he were the Grand
Mufti of Ankara instead of the head of the state.**? Indeed, Evren openly expressed
that religion was the cement of the society, the source of morality and intellectual

force to arm ordinary Muslims against the communist threat.**?

What military regime did, was to fuse Sunni Islamic ideas with national goals, and to
create Turkish Islamic Synthesis. Turkish Islamic Synthesis** was embraced in the
National Cultural Report of the State Planning Organization.** This report constituted
the essentials of State’s education and cultural policy. Hence, Turkish Islamic
Synthesis was accepted as the official view of the State by military regime*'®; and in
this way, Islam was made a part of “indivisible existence of Turkey with its state and
territory”.**” According to this synthesis, adoption of Islam by Turks was the best, the
most rational, and the most natural choice.**® Turks who had chosen other religions
immediately lost their national culture and identity. Hence, Islam is the only religion,
in which Turkish culture found its best and the most correct expression. Therefore,
Islam is the precondition to be, and to remain as a Turk. Without Islam, Turkish

culture would not be able to survive.**
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These arguments took place in the National Cultural Report of the State Planning
Organization. However, they were repeated in many other occasions. For instance,
High Council of Atatiirk Culture, Language, and History commenced on June 20,
1986 under the chairmanship of President Kenan Evren. Prime Minister Turgut Ozal,
Chief of General Staff Necdet Urug and the MGK General Secretary were among the
participants of the meeting. The final report of the meeting, which was signed and
accepted by all of the participants, stated that the sources of our national culture were
Turkish and Islamic cultures.*?° Furthermore, the Council decided that religion should
not be put on the back burner in social life, and religion's status as the source of social
morals and culture should be protected.” Both the National Cultural Report of the
State Planning Organization and the decisions of High Council that headed by the
President, former Chief of General Staff, and the leader of 1980 military coup Kenan
Evren, and participated by the current Chief of General Staff of the military shows
that, it was pretty much military commanders’ decision to Islamize society after 1980
coup. In addition, beside Ministry of Tourism and Culture, and Ministry of National
Education, the MGK was also charged with supervising the implementation of
national cultural policy. Hereby, dissemination of an essentially Islamic culture

became a part of State’s national security policy.*?

Clearly, national cultural policy of military regime was organized on the basis of
Islam. As Sen states, in the synthesis “the dominant element is Islamism rather than
nationalism”.** Bozkurt Giiveng also defends that national cultural policy of military
regime was an Islamic cultural project. The main target of this policy goes beyond

synthesizing nationalism and Islam; but establishing the identity of Islam and the
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State, hence the Islamic state.*?*

Vecihi Timuroglu support Giiveng’s claims.
Accordingly, National Cultural Report offered a completely Islamist state. It offered
the employment of religious personal in hospitals, prisons, and factories to fulfill the
religious requirements of patients, prisoners, and workers.*”> However, only ten years
later, military would accuse the RP of changing the social life and secular character of

the State in accordance with Islamic rules.

Nevertheless, we have an incomparably more significant official document before us
which reflects Islamic tendencies of the military. This is the 1982 Constitution of the
Republic. 1982 Constitution was shaped by the will of the military junta. The
constitution was prepared by two committees, National Security Committee and
Advisory Committee. National Security Committee was composed of the members of
military junta and was the ultimate authority over constitution making. As for the
Advisory Committee, it was a civilian body; however, all of its members were
appointed by National Security Committee. Therefore, both of the committees
reflected the will of the military, as did the constitution itself. Such a constitution
which reflects the will of the military pulls Islam into public and political life under
the supervision of the State.*”® The preamble of the Constitution is full with religious,
sacred, spiritual expressions.*”” Nevertheless, it is the Article 24 on education that
deserves special attention in terms of Islamism of the Constitution. 1982 Constitution
restored mandatory Sunni Islamic education in primary schools. This article was first

formulated by Advisory Council, and then approved by National Security Committee
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on the ground that religion is a factor of unity, which papers over divisions in society,

and therefore, must be thought by the State in schools.*?®

However, prior to the making of 1982 Constitution, in his speech on July 24, 1981 in
Erzurum, Evren articulates military’s desire to implement compulsory Islamic

education:

In many schools, religious education was thought by unenlightened
teachers, so our children either received no religious education at all, or
were left in the hands of the ignorants. For that purpose, we will put
compulsory religion courses in our schools, but on the other hand, we
will give merciless struggle against Quran courses that are established
without consent or permission.*?

This early speech demonstrates that, compulsory Islamic education was the will and
decision of the military, independent of what Advisory Committee thought of. In a
similar vein, as early as 1982, Military Court decided that “the basic law of education
encourages the teaching of love of God and the prophet as a way of cultivating moral
values in students and these would lead to the love of fatherland, state and family”.430
In the same direction, in 1983, newly established Huzur Partisi (Peace Party)
demanded an education system which took notice of religious values, and which
enlarged the area of religious education to include universities. Yet, Huzur Partisi was
closed down by the Constitutional Court claiming that its education policy was anti-

431 It

secular. is hard to comment on the difference between Huzur Partisi’s demand of

state’s Islamic education and military’s implementation of compulsory teaching of
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Islam in terms of secularism; and hard to point out clearly what made Huzur Partisi

anti-secular and military secular.

It is surprising that, although military struggled against the IHLs in February 28
Process, during military regime (1980-1983) not even a IHL were disbanded or
curtailed.”®? On the contrary, the number of the IHLs was increased under military
rule. In 1979-1980, there were 339 High, and 339 Middle IHLs. Yet, in 1980-1983,
the number of them increased to 374 and 341 respectively.*** In addition, the number
of IHL students rose from 178.013 in 1979-1980 to 220.991 in 1983-1984."** Another
issue is Quran courses. Contrary to their discourse, during military regime and Kenan
Evren’s presidency (1982-1989), new Quran courses were opened and new preachers
were employed.*®®> The number of Quran courses and of their students was 2610 and
68.486 respectively in 1980. When we came to 1989, they escalated to 4715 and
155.403.%® Last factor that is discussed within secularism is Divinity Faculties. For
IHL graduates who wanted to get higher education in their own field, High Institutes
of Islam were opened in 1959. However, in 1982 military regime transformed all High
Institutes of Islam into Divinity Faculties and conjoined them to the geographically

closest universities.**’

Apart from education, perhaps the most important issue in terms of Islamization of

State is its relation with Islamic orders. Once more, contrary to its discourse,
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Aliefendioglu states that the military did not went against Islamic orders. Just the
opposite, it loosened State’s control on them.*®® It encouraged the mobilization of
Nakshibandi and Nurcu orders during 1983 elections***and enhanced Siileymanci
network, who as of 2003 run the most powerful student dormitory networks of
Turkey.* It is known that Kenan Evren established close personal relations with
Nurcu leader Mehmet Kirkine1.*** Also, military officers visited other prominent
Nurcus and “convicted” them to support 1982 Constitution**? or risk the closure of
Nurcu student dormitories. Moreover, Evren was careful to conduct good relations
with orders during his Presidency. For instance, Article 211 of the Law on Public
Health (Umumi Hifzisthha Kanunu) states that burials of the dead anywhere other
than those accepted as cemetery can only be made by a governmental decree.
According to this article, burials to mosques or shrines require a decree by the
government. In 1980, Nakshibandi Shaykh Mehmet Zahid Kotku died. Rather than an
ordinary burial, the coup leaders allowed him to be buried in the garden of
Siileymaniye Mosque in Istanbul by signing a governmental decree. The same
treatment was repeated when leader of Cerrahi order Muzaffer Ozak died on February

15, 1985; both of the governmental decrees were signed by Kenan Evren.**

Among the Islamic communities that military had relations, was Giilen community.
Giilen community is a widespread network. The movement’s economic infrastructure

consists of over 100 foundations that financially support the community’s social and
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educational activities around the world.***

Giilen community has founded schools in
over a dozen countries, including Bosnia, Brazil, Indonesia, and Kazakhstan. Today,
there are more than 300 private high schools and seven universities affiliated with
Giilen community, with 26,500 students and over 6000 teachers around the world. In
Turkey alone there are over 150 private schools, including Istanbul’s Fatih

*° However, Giilen movement did not come from nowhere. It developed

446

University.
gradually from mid-1980s and especially in mid-1990s.”™ More importantly, it did not
develop despite the power of military and State; on the contrary, Giilen community
did develop in coordination with them. It can best be seen in the case of Islamic
schools of Giilen. By 1996-1997 academic year, 120 out of 376 private high schools
(32 percent) belonged to Islamic foundations and associations and they enrolled about
300.00 students.*” It means that private Islamic schools prospered in the second half

of 1990s when military and State embraced “active” or “militant” secularism.

Everything aside, Giilen himself was a government employed imam.**® Yet, he
already never tried to hide his cooperation with the State.*** In turn, the State more
and more often recognized Giilen’s projects. For instance, Giilen movement’s central
organization in Central Asia is Kazakhstan Turkish Education Foundation. State
organizations in the same region are Council of the Turkish Ministry of National

Education and Turkish International Cooperation Agency (TICA). Interestingly, these
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organizations are well aware of each other and there is no tension between them.**°
Rather, their relations have been friendly and favorable. It signifies that state officials
are neither uninformed nor in denial of the Islamic Giilen schools.*** Moreover, in a
recent academic publication by TICA-funded research project, Giilen schools have
been referred as “Turkish schools”.**? It means that Giilen community was allowed to
represent secular State of Turkey abroad. Berna Turam analyzes Giilen community
and rather than clash and conflict, she finds “engagement and cooperation between
Islam and Turkish State in the dispersed sites of Giilen movement”. Seeing this
cooperation, she cannot hide her astonishment: “Cooperation with the State and Islam
challenges the prevalent dichotomy between religion and secular State. It challenges

the views that Islamic revival is an outcome of the failure of secular State”.*>®

The same conclusion can be made for military establishment as well. High ranking
military officials such as General Karaday1 is known to visit Giilen’s schools and to
report positive feelings and appreciation for the successes of the schools. Giilen
movement has also attracted a large group of retired military officials who have
openly expressed their appreciation of the movement.** Moreover, on March 27,
1998, the MGK agreed that “the Fethullahists were “sincere” Muslims and that they
were entitled to maintain the schools.**® Tanil Bora also informs that during February
28 process, Giilen movement was exalted by many secularists as being loyal to the

State.”®® In turn, Giilen supported February 28 process led by military.*’
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After seeing its close ties with Islamic orders and especially with Giilen movement,
military’s accusation of the AKP of having internal connections with Giilen
community and its struggle against Giilen community during 1999-2000 seem
dubious. Military is actually right in its claim; the AKP has organic, close relations
with Giilen community; Giilen community is the basis of the AKP. When he was the
Minister of Foreign Affairs, Abdullah Giil was known to send directives to all Turkish
embassies abroad to cultivate good relations with schools of Fethullah Giilen around
the world.**® Moreover, the trial of Fethullah Giilen in May 2006 concluded with his
acquittal on all charges, only with the help of changes made in related laws by AKP
government.459 Therefore, what is dubious is not military’s accusation of the AKP of
its connections with Giilen community, who has blatant pro-Islamic activities. What is
dubious is that, during 1997-1998 Turkish military did not regard Giilen movement
anti-secular and anti-statist although it was aware of its activities; however, only 2
years later, in 2000 but especially after AKP’s coming to power in 2002, it accused

both Giilen community and the AKP by being anti-secular and anti-statist powers.

With such a doubt in mind, one has to review February 28, 1997 decisions of the
MGK, which was generally accepted as the peak instance of military’s secularist role
after 1980, and the best example that it protects secular character of the state by any
means. February 28 decisions are composed of 18 decisions that were taken in
military dominated MGK and submitted to government for implementation. Number 2
of these decisions is on religious orders and their educational activities (private

dormitories, foundations, and schools). It says that “private dormitories, foundations,
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and schools affiliated with Islamic orders must be put under the control of relevant
state authorities and eventually transferred to the Ministry of National Education”.
Mostly due to media coverage, this decision is launched as a deeply secular act.
However, second decision of the MGK neither charges nor closes down Islamic orders
or Islamic dormitories and schools. Military demands that they must be controlled by
the “secular” State. As long as religious orders function under the control of State
authority, they are allowed. Similarly, Number 3 of the MGK decisions says
“necessary administrative and legal adjustments should be made so that Quran courses
operate under the responsibility and control of the Ministry of National Education”.
Hence, this decision reveals that military is not against wide- spread Quran courses.
Once again, Quran courses are within the domain of secularism as long as the State

operates them.

Therefore, looking at February 28 decisions as a whole, Groc advocates that Islamic
orders were not suppressed by military; they were taken under supervision.*®® All
mosques were put under DIB control; and Islamic parties, people, and collectives
were inquired.*®! For instance, the MUSIAD was one of these associations that put
under control in February 28 process. However, during 1997, number of its member
corporations increased from 2100 to 2897, rather than being curtailed. Number of
affiliated corporations was also increased to 4000.“° Then, put it more correctly,
February 28 is not a process of secularization of the State or society, but a process of
state control and supervision. Other than this control and supervision, Quran courses,

Islamic orders, divinity faculties were not closed down.
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In sum, in terms of Islamization of the state and society, its intention to shape the state
and society on the basis of Islamic values, its support for Islamic education, Quran
courses and the IHLs, and its relation and cooperation with Islamic orders, after 1980
military did not hang behind the other actors we examined. Tank underlines this point
when she says, religion has been exploited by the military as a political tool to achieve
its ends.*®® Military Islamized State and society as much as necessary and when it is
necessary; and it did it in the name of secularism. In the name of secularism, Fethullah
Giilen was supported (1996-1997), and in the name of secularism, Fethullah Giilen
was sanctioned (after 2000). More importantly, when it Islamized State and society,
military was not deemed anti-secular like the AKP and the RP; on the contrary, it is

remembered as the guardian of it.

3.4 Secular Constitutional State Reconsidered

Liberal constitutionalism and the rule of law understanding says that laws are capable
of retaining a core of fixed meaning across every actual and potential enforcement of
law to a range of different factual contexts. Enforcement of law subsumes similar
cases under general rules and rejects contrary cases.*®* As such, constitutionalism
renders state action predictable. Then, according to liberal understanding of legality
and constitutionalism, secularism should reject military’s and ANAP’s support for
Islamist education and orders, as it rejected it in the cases of the RP, the FP, and the
AKP. However, we saw that it did not. Secularism did not limit the ANAP and the
military. Depending on similar acts of supporting Islamist education and orders, the
AKP is deemed Islamist and anti-secular, and although partially, sanctioned; the
ANAP is deemed secular, moderate Islamist, and never sanctioned; whereas military

has never been charged and always regarded as the guardian of secularism.
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Then, are legislating on the basis of an Islamist rule (compulsory Islam education,
establishment of anti-interest rate financial institutions), attempting to realize a model
for society, reference points of which are Islam (Turkish-Islamic synthesis,
establishment of a liberal market on the basis of tevhid understanding of Islam,
prohibition of consumption of alcohol) and having internal connections with Islamic
orders (relations with Nakshibandi and Giilen orders) secular activities? Secularism
fails to give a definite answer to this question, and therefore fails to determine a
definite outcome for disputes.*® On the contrary, it has justified contradictory
answers. As a result, in contrast to liberal constitutionalism, indeterminacy and
unpredictability rules over Turkish constitutional State on the subject of secularism. It
is indeterminate when secularism will limit and sanction state’s relation with Islam,

and when it will justify and legitimize it.

What all of these cases show is that, normative and legal reasoning of secularism
justifies more than one (and sometimes contradictory) answers as correct. For
instance, the answer to the question on secularism of AKP’s support of headscarf is
given normatively; the answer is given by interpreting facticity on the basis of
secularism. Therefore, the answer is normatively correct. Yet, the answer to the
question on secularism of ANAP’s support of headscarf was also given normatively;
the answer was also normatively correct. It basically shows that, there is more than
one correct answer to the question of secularism. Therefore, it necessarily requires one
to choose between at least two alternative interpretations of questions of facts and
norm.*®® Secondly, it shows that it is not the norm itself that deems Ozal’s policy
secular and AKP’s anti-secular, as the norm can answer it both of the ways. These are
decisions made normatively. It means that opposite decisions could also be made in

the cases of the AKP and the ANAP, and these opposite decisions would be equally

“8% Croce, 2012, p. 144

%88 galter, 2012, p. 107
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normatively correct. Hence, non-secular activities of the AKP might have well found
a sanctuary under constitutional norm of secularism and the AKP might have not been
charged; and non-secular activities of the ANAP might have well sanctioned and
charged on the basis of secularism. Therefore, enforcement of secularism in Turkey
cannot be unambiguously justified by reference to the legal norm, but it needs the

inclusion of decisionist dimension, and hence discretion.

In line with Schmitt’s ideas,*®” realization of secularism in Turkey is not completely a
normative achievement; it involves a decision on certain cases. That decision is not a
simple, unbounded, arbitrary power. Rather, it is a norm-bounded decision. It is a
decision to subsume a concrete situation under the norm of secularism, or not.
Accordingly, judges interpret the facticity so that he/she decides whether it fits into
secularism. Therefore, subsumption still operates. However, it is no longer normative
subsumption of liberal theories of constitutionalism. Yet it is decisionist subsumption
that operates in Turkish constitutional State. Decisionist subsumption is a personal,
subjective decision of the judge to subsume some cases under secularism and to reject
some other. Therefore, it does not promise subsuming similar cases and rejecting
contrary ones. It actually turns the reasoning of liberal legality upside down. Only
after subsuming some cases under secularism, decisionist subsumption calls them

similar; and only after rejecting some other cases, it calls them contrary to secularism.

Moreover, realization of secularism through decisionist subsumption seems to have a
quantitative character. Murat Seving commands that what makes problem in terms of
secularism is not pursuing a policy in line with the IHLs, Quran courses, or freedom

of headscarf; but to pursue it in a way that violates constitutional boundaries.*®®

%87 Schmitt, 1985a, p.10

%88 Seving, Murat (2009). “AKP’nin Kapatilma Davas1” in AKP Kitabu: Bir Doniisiimiin Bilangosu.
Duru, Biilent; Uzgel, Ilhan (ed) Istanbul: Phoneix Kitabevi, p. 277

157



Similarly, the Constitutional Court stated that, on occasions, certain demands or needs
for religious freedom may emerge in the society. At these times, political parties may
be required to formulate policies considering religious freedom:;*®® which can be read
as more freedom for Islam. Hence, Islamist policies of a political party may be
acceptable as long as they are not too much Islamist to violate constitutional
boundaries. Yet, when a party formulates or pursues a policy on religious freedoms, it
is hard to determine when is too much or at what point this policy goes beyond the
secular boundaries of the Constitution.*”® As mentioned above, Tank also claims that
there is no clear distinction between “acceptable” and “unacceptable” manifestations

of Islam.*"*

Hence, from Seving’s and Tank’s statements we can conclude that the
decision on secularism in Turkey is about “secularity of an Islamist activity”, which is
already a contradiction. Therefore, decision on secularism cannot be a qualitative,
substantive decision on the religiosity of an action. Rather, there is a measure, a
threshold that Islamic activities shall pass to be anti-secular; and decisionist
subsumption is a decision whether that threshold has been passed. Consequently,

decision on secularism in Turkey is a quantitative calculation.

This quantitative dimension of secularism can best be seen in the closure case of the
RP. While defending that the RP has been the center of anti-secularist activities, Chief
Public Prosecutor asserted that it opened “more than adequate” Divinity Faculties,
“many more” IHLs “than needed”, and thereby subject “millions” of our children to
religious education. It implies that the IHLs and Divinity Faculties actually are not
violating secularism. Until 1996, when the RP came to power, there were 931 high

and middle branches of the iHLs in total.*’?> However, this number increased to 1202

%89 Seving, 2009, p. 278
410 Seving, 2009, p. 278
™ Tank, 2005, p. 4

42 yavuz, 2003, p. 124
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in 1996-1997 during RP government. Then, it means that 931 IHLs were, what was
“needed” and hence secular; yet 1202 was “more than needed” and anti-secular. It
further indicates that what determines the “secularism of Islamist THL” is the
additional 271 schools. Similarly, the state can, without violating secularism, educate
Islamic clergy in the IHLs, and through Divinity Faculties it can support religious
education in universities. While these acts stay secular, what violates secularism is the
“excess” number of Divinity Faculties and students attending to the [HLs. When the
RP came to power in 1996, there were already 495.580 students being educated in the
[HLs. This number increased to 503.231 in 1996-1997.*” It means that 495.580
students getting religious education are within the boundaries of secularism, yet
503.231 students violate this constitutional norm. It further means that while
religiously educated 495 thousand student do not violate secularism and the
constitution, additional 7651 student is “too much”, against secularism, and violates
the constitutional boundaries. The Constitutional Court does not want millions of our
children to be subjected to religious education. Then, were not almost half million

student who had subjected to religious education until 1996 “our” children?

The Constitutional Court clearly testifies that secularism is a matter of quantity. For
the decisionist component of normative disputes we concluded that, interpretation and
enforcement of secularism cannot be unambiguously justified by reference to the legal
norm, but it needs the inclusion of decisionist dimension. Very similarly,
interpretation and enforcement of secularism cannot be unambiguously justified by
reference to the substance and meaning of secularism, but it needs the inclusion of a
quantitative calculation, and hence quantitative discretion. Actually, one way of
explaining and providing justification why the AKP is deemed anti-secular while the
ANAP is not, is to defend that the AKP’s roots, cadres, policies and activities are

“more” Islamist than the ANAP. It means that, the ANAP is Islamist, and let us say,

48 yavuz, 2003, p. 124
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its Islamism amounts to 3 units. The AKP is also Islamist, yet its Islamism amounts to
4 units. On the basis of the reaction of constitutional state and secularism to both the
ANAP and the AKP, it can be inferred that 3 unit Islamism is secular, while 4 unit
Islamism is anti-secular. The absence of one unit makes the ANAP’s Islamism
secular; the absence of one unit means that the ANAP was only “using” Islamist
elements. However, this additional one unit makes AKP’s Islamism anti-secular; this
additional unit means that the AKP “abuses” Islamic elements and violates

secularism.

Then, decisionist subsumption operates while deciding on the quantity of Islamism of
the concrete case. Decisionism involved in secularism is a unit and amount
calculation. It is a decision to the amount of additional unit that makes Islam anti-
secular. So, first of all, it is a decision that additional one unit (not two or three) is
enough to transform moderate Islam to radical Islam. However, still more importantly,
it is a decision that this additional amount is realized. As Schmitt states, the legal idea
cannot realize itself; the legal norms need a decision before they can be translated into
reality.*™ In the case of the ANAP, for instance, it is decided that the margin between
moderate Islam and radical Islam is large (additional amount is more than one or two
units), and it is decided that the additional amount that transforms former to the latter
is not realized. As mentioned before, an opposite calculation could have also be
decided. It could be decided that the additional amount that transforms moderate Islam
to radical Islam was small, and this amount was realized. It could be decided that the
ANAP was anti-secularist and this opposite decision would be equally normatively

correct in terms of secularism.

It is this decisionist subsumption that has undermined secularism in Turkey. Due to

the discretion involved in decisionism, content of secularism on occasions enlarged,

4% Schmitt, 1985a, p.28
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and on other occasions narrowed down. In the RP and the FP cases, its content
enlarged to regard secularism of Turkey as a world view, a way to get out of darkness
of Middle Ages, and as a part of enlightenment of 18" century. It meant secularization
of family relations, attire, and customs beside state, law and society. In the case of
Freedom and Democracy Party, however, its content narrowed down to equate
secularism with the institution of the DIB. At the end, secularism came to encompass
contradictory meanings and interpretations, and justify contradictory circumstances.
The example of Groc summarizes the situation. He mentions that in the history of
Turkish Republic, all the formulas on Islamic education; from its prohibition to
optional Islamic courses, and then to compulsory Islamic course, have subsumed

under secularism.*®

In conclusion, referring to Weimar Republic, Caldwell says that “pinpointing the
moment the Weimar Constitution collapsed is a matter: what was the constitution that
collapsed?**"® The same question can also be raised in the case of Turkish Republic:
claiming that the AKP is a challenge to secular State, or that secular State has
collapsed by AKP power, is a matter. What was the secular State that collapsed?
Secular state failed to give definite responses, or failed to respond in a negative way to
state’s structured relation with Islam. It sanctioned this relation as much as approved
it. Hence, constitutional State in Turkey deserves to be called as non-secular secular
state. This non-secular secular State or semi-secularism provides the political power
with semi-freedom from secularism, depending on a decision in this direction.
Therefore, how constitutional State would react to the AKP power was not
normatively given beforehand; rather it was a decision. It implies that we cannot

certainly know how secular State will react to any act of political power, without

*® Groc, Gerard (2001a). “Laiklik ve Demokrasi: Yeni Bir Orta Yol Mu?” in Laiklik ve Demokrasi.
Kaboglu, ibrahim (ed). Ankara: Imge Yayinlar1, p. 232

476 Caldwell, 1997, p. 8
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knowing the actor in charge of decision. After 2007-2008 period, the AKP seems to
benefit from this legal, constitutional freedom; from this legal, constitutional anti-
secularism as the military and the ANAP did, through controlling the decisions on
secularism. The AKP controlled secularism by controlling the decision makers on
secularism. In the literature, it is generally defended that the AKP installed “passive
secularism” by re-interpreting the secularism as a norm. However, AKP’s was not a
normative, but concrete-political achievement. It installed “passive secularism” not by
re-interpreting or reforming the law, but by re-structuring judicial community, which

is the subject of next chapter.

Many activities and regulations of the AKP which were considered anti-secular before
2007-2008 were one by one subsumed under secularism. With this, ills of decisionist
subsumption were exacerbated. Currently, secularism contains much more
contradictory cases than ever; because, the AKP has been more Islamist than any
other political power before. Not only it provided de facto freedom for public
expression of Islamic symbols including headscarf; but also for the first time in the
Republican history, it introduced courses specifically on Islam’s prophet and Quran to
the curricula of secular schools. As a result, secularism of Turkish constitutional State
has enlarged so much so that it is now subsuming an overtly Islamist political power.
At the end, today no factual event, no matter how violent or destructive it is, can
destroy the validity of secularism.*’” Nobody and nothing is anti-secular in Turkey.
State, which makes Islamic courses compulsory, educates lIslamic clergy, and
propagandizes Islam is not anti-secular. The AKP, who intensifies Islamist features of
the State, State’s Islamist education, rituals and discourses, and hence guilty of
religious separatism is not anti-secular. With the help of the literature and popular

terminology, everybody is secular; either active secular or positive secular; yet at least

7 Salter, 2012, p. 47
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negative secular.*’® All in all, what stands before us is a freak. The most insolent
Islamist power of Turkish political history, the AKP, stands before us as a political
power limited by secular constitutional State; hence it stands before us as a freak.

" Types of secularism are chosen arbitrarily. Active secularism indicates exclusion of religion from
public sphere as a whole. Positive secularism accepts secularism as the absolute truth. Negative
secularism recognizes no official religion. Kuru, p. 14
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CHAPTER 4

POWER DIMENSION OF THE CONSTITUTIONAL STATE:
AKP’S CONTROL OVER EXECUTIVE AND JUDICIAL POWERS

When the AKP came to power, it did not face with a Constitutional state. It faced with
a non-constitutional constitutional State and afterwards, it abused this non-
constitutional dimension. The AKP enacted anti-secular legislations and it
implemented anti-secular policies after 2008; yet still not sanctioned by secularism
due to the partial freedom that state provides for political power. The AKP liberated
itself from the rule of law by controlling the decisions on secularism. It means that, as
much as reforming the norms in accord with its policies, it reformed decision makers
in enforcement of laws in order to control the interpretation of laws. Who are these
decision makers in enforcement of laws? As mentioned before, law enforcement is
separated into two parts in a constitutional state, as executive and judicial enforcement
of laws. The AKP already used executive power through council of ministers. By
2008, after the election of Abdullah Giil to Presidency, it achieved the control of both
of the executive authorities. Then, for the AKP to install its own norms and
interpretation of norms, it would be enough for it to control the second decision in
judicial enforcement of laws through re-structuring judiciary. However, this is not the

case in Turkey.

Constitutional state is supposed to establish parliamentary democratic regime.
Parliamentary democracy dictates that state power shall be used by the representatives

of the people elected through universal suffrage. The principle of separation of
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powers, on the other hand, tells us how to use it. According to this principle, state
power is separated between legislative, executive, and judicial powers. Legislative
power is assigned to the parliament. Executive power is divided between the council
of ministers (government) and the president. President has only a few executive
powers and has no political accountability towards the parliament. The actual
executive power of state is used by the council of ministers. Hence, the council of
ministers is the accountable branch of the executive, which is elected within the
parliament rather than being directly elected by the people. Lastly, judicial power is
solely given to the service of courts. Then, in the parliamentary democratic regimes of
constitutional states, no other organ can exercise sovereign power of state apart from
these four. However, in Turkey there is another semi-executive organ beside the

council of ministers; namely the MGK.

The MGK is a constitutional organ having some executive competences. Yet, it is not
completely under the dominance of the Council of Ministers. Rather, the MGK is a
semi-military body. Therefore, contrary to the theories of constitutional state and
parliamentary democracy, actual executive power of the State in Turkey is not
concentrated in the hands of the government; of the AKP. Rather, the government
shares the control of executive power of the State with military through the MGK.
Hence, what is given in a parliamentary democracy; namely, a centralized,
homogenous executive power under the control of government in the executive
enforcement of laws, is something to be established for the AKP due to the existence
of the MGK. Consequently, in order to control enforcement of legal norms, first of all,
the AKP should bring the executive power of the state under its control, a move which
is not expected by parliamentary democratic theory. Only afterwards, control of

judicial enforcement of legal norms can be dealt with.

In other respects, the AKP is in need to reduce the impact of the MGK over executive

decisions or bring it under its control if it is to consolidate its power. Military had
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already showed off how effective it could be in the MGK. February 28, 1997 MGK
meeting, which ensued a “post-modern coup” and caused the fall of Erbakan
government was still very vivid in the memories of the members of the AKP.
Therefore, AKP’s pursuit for unity in executive enforcement of laws, or a
homogenous decision making in the executive power of State under its control is at
the same time a power struggle between the military and the AKP over the future of

Islamist government.
4.1 AKP’s Relation with the Executive Power of the State

The MGK is a semi-military council. Its members involve the General Chief of the
Staff, four force commanders, the President of the state, the Prime Minister, Minister
of National Defense, Minister of Interior Affairs, Minister of Foreign Affairs, Deputy
Prime Minister and Minister of Justice*’. It is established as a constitutional organ
with an aim to assist the Council of Ministers in formulating national security policy.
Basing on this, some assert that MGK is an advisory council*°. It is advisory, because
the MGK decisions have no binding force over the Council of Ministers. The Council
of Ministers is free to accept the MGK decisions. Therefore, they have no direct legal
effect. In order for the MGK decisions to have legal effect, they must be issued as a
notice or as a degree by the Council of Ministers. Some of the MGK decisions, on the
other hand, need to be enacted by the parliament following the proposal of the Council
of Ministers*®!. The wordings of the article regulating the MGK in the Constitution
ratify this conclusion. According to the Article 118 of 1982 Constitution, the Council

of Ministers only evaluates the decisions of the MGK.

479 1t indicates the composition of the council after 2001 Constitutional amendments.

80 zbudun, Ergun (2007). “Democratization Reforms in Turkey, 1993-2004” in Turkish Studies, Vol.
8, No. 2, p. 193

“81 Balc1, Muharrem (1998). MGK ve Demokrasi: Hukuk, Ordu, Siyaset. istanbul: Yénelis
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The wording of the Constitution may be more or less clear; however, the MGK’s
constitutional status makes this organ controversial. In parliamentary democracies,
armed forces and advisory institutions are administrative bodies. Therefore, as all
other bodies of the administration, the MGK must have been organized in the
Constitution under the clause of the “Administration”. However, it has been given a
place under the “Executive”, and within the Council of Ministers. Its constitutional
status let some other group of analysts to claim that executive power of the State is
also exercised by the MGK beside the conventional parliamentary organs of the
President and the Council of Ministers*®. This point is voiced by Taha Parla, who
claims that dual head of the executive in parliamentary democracies has become triple
head in Turkish political system by the inclusion of military through the MGK_ %3

When focused on the scope and depth of the powers allocated to the MGK by laws
and directives, it becomes virtually impossible to advocate that the MGK is merely an
advisory body. The MGK is responsible from the formulation of national security
policy. Therefore, the meaning of “national security” defines the area, in which the
MGK can legitimately voice its views. The term is defined in the Article 2 of the Law
of the MGK (1983) which included protection of all political, social, cultural, and
economic interests against any kind of internal and external threats. Hence, the
meaning of national security is kept too broad that, any matter might be perceived as
relevant to national security.*®* Ultimately, whatever concerned the parliament or the

Council of Ministers may set the agenda of the MGK as well. Within this framework,

*82 Kardas, Umit (2004). “Askeri Giiciin Anayasal Bir Yargi Alan1 Yaratmasi ve Yiiriitme Erkini Etkin
Bir Sekilde Kullanmas1” in Bir Ziimre, Bir Parti: Tiirkiye de Ordu. Insel, Ahmet; Bayramoglu, Ali (ed).
Istanbul: Birikim, p. 296

“83 parla, 2007, p. 86

8 Giiney, Aylin; Karatekelioglu, Petek (2005). “Turkey’s EU Candidacy and Civil-Military Relations:
Challenges and Prospects” in Armed Forces & Society, Vol. 31, No. 3, p. 446
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from 1982 up to 2001, the following topics were discussed in the MGK meetings:“®
energy resources, Turkish students studying in foreign countries, health services,
tourism, forest fires, party closures, Islamist capital owners, economic policies,
poverty, foreign policy, TV broadcasts and their duration, TRT (Turkish Radio and
Television Corporation), YOK (the Council of Higher Education), higher education,
secondary education curriculum and elective course options, public theatres, Newroz

celebrations, prisons, and the GAP (South East Anatolian Project)

What is more, the MGK not only provided views on the principles of national security
policy, but also on the modification and enforcement of it; coordination of activities,
and on the legal and administrative measures aiming the realization of national plans
and programs.“® The duty to submit its views on the “establishment and enforcement
of the national security policy” is also listed in the Article 118 of the Constitution as
one of the tasks of the MGK. As national security practically included all the above
mentioned subject matters, it means that the MGK also notified the enforcement of
energy policy, measures against labor strikes, Newroz celebrations, higher education
etc. However, providing views on the principles of national security is one thing, on
the enforcement and realization of this policy is another. The latter directly falls into
the realm of the “execution” of this policy. Hence, these clauses mean that the MGK

is endowed with certain executive competences within constitutional State.

In addition, laws empower the MGK with some other executive authorities through
the MGK Secretary General. According to the Article 13 of the Law of the MGK
(1983), the Secretary General has the power to monitor and control the enforcement of

the MGK decisions by responsible organs, following their approval by the Council of

8 Celik, Seydi (2008). Osmanli’dan Giiniimiize Devlet ve Asker: Askeri Biirokrasinin Sistem Igindeki
Yeri. Istanbul: Salyangoz Press, pp. 297-300; 305-327; 421-464

8 Article 4 of the Law of the MGK (1983)
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Ministers. He/she will also report the state of their enforcement to the MGK, Prime
Minister, and to the President. Moreover, beside monitoring and reporting the MGK
decisions which are approved by the Council of Ministers, the Secretary General is
deemed capable to monitor and report the aftermath of the MGK decisions which are
rejected by the Council of Ministers.*®” Hence, the Secretary General double-checks
the enforcement of the MGK decisions by the Council of Ministers. Meanwhile, the
Secretary General has the right to conduct joint works and cooperate with related
ministries, organs and any institution with its own initiative.**® Therefore, the
Secretary General can communicate and work both with the state organs and civil
institutions independently. This clause, on the other hand, gives the MGK unlimited

access to civilian organs.*®

All in all, the decisions, enforcement of which are monitored, checked, and
coordinated cannot be called as mere advices; and the council which takes such
decisions cannot be called merely as an advisory body. The MGK has executive
powers within the constitutional State in Turkey and these powers make it something
more than advisory. For this reason, it will be misleading to deem the Council of
Ministers free to approve or reject MGK decisions. Consequently, there are two legs
of the executive decision making system within the State; one is the Council of
Ministers, and the other is the MGK*®. Shambayati supports this claim by saying that
the 1982 Constitution established a dual system of executive decision making. The

exercise of political power is shared between the popularly elected civilian authorities

“87 Article 9 of the Law of the MGK (1983)

88 Article 13 of the Law of the MGK (1983)

*89 Toktas, 2010, p. 391

490 Cizre Umit (1997). “The Anatomy of the Turkish Military's Political Autonomy” in Comparative
Politics, Vol. 29, No. 2, p. 33. Also see Oztiirk, Metin (1993). Ordu ve Politika. Ankara: Giindogan
Yaymlari, pp. 141-142
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and the military through the MGK.*** Within this dual system, Miimtaz Soysal asserts
that MGK is the upper-cabinet where decisions are taken together with high ranking
solders,**? while William Hale indicates that it is a substitute cabinet.**® In a similar

vein, the MGK is seen as the second cabinet*®*

empowered with laws and directives.
These views reveal that the State in Turkey has a semi-military second executive.
Although military is not in the government, it partly rules the State by the virtue of
being established as an executive organ. Hence, Turkish military is not merely “the

guardian of the system”, but is an active participant in the political decision making.495

How can the MGK be deemed as an executive organ while its decisions were not
legally binding? Orhan Aldikagt1 (the head of the Constitutional Committee who
formulated 1982 Constitution) and Tevfik Fikret Alparslan (one of the members of
this Committee) answer this question in the Consultative Assembly while responding
the criticisms.*®® Both assert that the MGK decisions are binding because of the
composition of its civilian members.**” In the MGK (and in no other state organ) two

heads of the executive power, the President and the Prime Minister, come together. It

! Shambayati, Hootan (2004). “A Tale of Two Mayors: Courts and Politics in Iran and Turkey” in
International Journal of Middle East Studies, Vol. 36, No. 2, p. 258
92 Soysal, Miimtaz (1986), Anayasanin Anlamu. Istanbul: Gergek Yayinlari, p. 237

93 Hale, William (1994). Turkish Politics and the Military. New York: Routledge, p. 173

% Insel, Ahmet (1997). “MGK Hiikiimetleri ve Kesintisiz Darbe Rejimi” in Birikim, p. 15
% Shambayati, Hootan (2008). “Courts in Semi-Democratic/Authoritarian Regimes: The
Judicialization of Turkish (and Iranian) Politics” in Rule by Law: The Politics of Courts in
Authoritarian Regimes. Ginsburg, Tom; Mustafa, Tamir (ed). New York: Cambridge University Press,
p. 289

% On  September 12, 1980, military seized the power with a coup. In July 1981, a Constitutive
Assembly was established with an aim to prepare a new constitution. Consultative Assembly was the
civilian chamber of the Constitutive Assembly, the other chamber being the military who initiated the
coup. Constitutional Committee, on the other hand, formed out of the Consultative Assembly.

“7 Alparslan Tevfik Fikret (1982) (Consultative Assembly, convention 142, 03.09.1982, session 2)

Danisma Meclisi Tutanak Dergisi (Consultative Assembly Journal of Official Reports) Period I, 9, p.
496
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means that although executive power of the state is separated within the parliament, it
is united within the MGK. Hence, the MGK decisions are regarded as the decisions
taken by the executive powers of the state in unity. In short, the MGK decisions gains
executive character, as who sign them have executive powers.*® The President has
limited executive powers and no political accountability. However, the Prime Minister
and the ministers have full executive power and they are politically accountable to the
parliament. Within this perspective, the MGK decisions also become binding, as the
Prime Minister and the ministers bear political accountability for their enforcement.***
Political accountability that arises from the enforcement of the MGK decisions, on the
other hand, falls on to the Prime Minister; because, he is the head of the Council of
Ministers, and responsible from the execution of the general policy of the cabinet.*®
Therefore, if the Council of Ministers does not adapt the decisions of the MGK, the
cabinet may fall by a parliamentary investigation. In that way, the MGK decisions
bind the Council of Ministers politically, not legally. Put it otherwise, the Council of

Ministers bears political (not legal) responsibility to approve the MGK decisions.

The essential function that civilians have in the MGK shall not mean that it is a
civilian council. Just the opposite: the MGK is a military council mainly because of
the relative autonomy of military members from civilian authorities. Aylin Giiney and
Petek Karatekelioglu bring two issues pertaining to the problem of parliamentary
control over Turkish military to fore.>®* First one is the status of the General Chief of
the Staff (GCS). According to the parliamentary democratic criterion of the civilian

control over the military, the GCS must have been depended and accountable to the

498 Aldikacti, Orhan (1982) (Consultative Assembly, convention 151,15.09.1982, session 1) Danisma
Meclisi Tutanak Dergisi (Consultative Assembly Journal of Official Reports) Period I, 10, p. 368

99 Alparslan, Danisma Meclisi Tutanak Dergisi, p. 495
%0 Alparslan, Danisma Meclisi Tutanak Dergisi, p. 496
%% Giiney, 2005, p. 444
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Minister of National Defense. However, the GCS is made responsible directly to the
Prime Minister. Hence, the Minister of National Defense had no power over the GCS.
It means that the status of the GCS before the Prime Minister is equal to that of a
minister; that of a member of the Council of Ministers. In addition, the military is
institutionally autonomous in determining promotions, appointments (including the
appointment of the GCS and the force commanders), the defense policy, weapons
systems, production and procurement of arms, intelligence gathering and internal
security.”® Secondly, military is financially autonomous. How military spends its
budget is out of the supervision of the parliament. Thirdly, military enjoy judicial
autonomy, too. Military is subject to the Military Court of Cassation and the High
Military Administrative Court of Appeals. The decisions of these courts are final for
criminal and administrative cases respectively. It shows that there lies in Turkey an
autonomous military jurisdiction parallel to the civilian jurisdiction. Considering all
these, one can say that military members of the MGK confront civilian members as

autonomous forces-with-arms.

Besides, the legal requisite (after 1983) of appointing the MGK Secretary General
among high ranking serving soldiers, increases the military character of this Council.
Furthermore, serving and retired members of the military dominate the MGK
Undersecretariat. Undersecretariat has approximately 400 members of staff who are
responsible for drawing up briefing documents and background papers.®® Therefore,
the military is effectively able to dictate what was discussed in the MGK through the

Secretary General, working groups, briefings etc.>®*

%92 Cizre, 1997, p. 159

%% Jenkins, Gareth (2007). “Continuity and Change: Prospects for Civil-Military Relations in Turkey”
in International Affairs, Vol. 83, No. 2, p. 343

%% Hale, 1994, p. 163
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Looking at this picture, it is commonly accepted that MGK is a military semi-
executive body. The MGK is the medium through which military intervenes into the
state administration®™ and seek to establish a permanent voice in the internal and
foreign policies of the Council of Ministers.*® Similarly, Cizre says the MGK was the
essential platform used by the military to establish its hegemony in politics, and to
express its political preferences.®® It is because members of the Council of Ministers
and the soldiers do not discuss or exchange views in the MGK meetings. Actually,
both military and civilian members of the MGK obey the chain of command: the
ministers do not contradict the opinions of the Prime Minister and the force

commanders never contradict the GCS.>%

What happens in the meetings is that,
military members deliver their views unilaterally and declare the necessary measures
to be taken. Therefore, military issues warnings to the Prime Minister and the
ministers in the MGK. On the other hand, warnings of the military are followed to an
extent that (with only a few exceptions) the Council of Ministers is in a position to
execute the decisions of the military directly.®®® Hence, what Insel calls as the

9510

“uninterrupted coup’™ is nothing but the regular functioning of the MGK.

Within this framework, there is one point needs to be clarified in terms of the

constitutional State and parliamentary democracy in Turkey. The MGK is a semi-

505 Toktas and Kurt, 2010, p. 401

508 Hale, 2010, p. 81; Akga, Ismet (2006). “Ordu, Devlet ve Siniflar: 27 Mayis 1960 Darbesi Uzerinden
Alterngtif Bir Okuma Denemesi” in Tiirkiye 'de Ordu, Devlet ve Giivenlik Siyaseti. Balta Paker, Evren;
Akga, Ismet. (ed). Istanbul: Bilgi Universitesi Yayinlari, p. 351

07 Cizre, Umit (1999). Muktedirlerin Siyaseti: Merkez Sag-Ordu-Islamcilik. istanbul: iletisim
Yaymlari, p. 69

%8 Jenkins, Gareth (2001). Context and Circumstance: The Turkish Military and Politics. Adelphi
Paper 337, New York: IISS, p. 51; Ozdemir, Hikmet (1989). Rejim ve Asker, istanbul: Afa Yayinlari, p.
104; Balct, 1998, p. 84
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executive military organ. Hence, it is anti-parliamentary democratic; yet it exists
within a parliamentary democracy. The MGK’s power is illegitimate according to the
substantial understanding of constitutionality, or according to state of rights.
However, what is significant is that, it enjoys its illegitimate power through being a
constitutional organ. There is no explanation for the power and status of the MGK in a
parliamentary democracy other than the fact that it is endowed with this power and
status by the Constitution itself. As a result, contradictory nature of constitutional
State in Turkey reveals itself once again at this juncture. We have in Turkey a non-
constitutional Constitutional state not only because it is ideological and biased; but

also because it establishes a non-parliamentary democratic parliamentary democracy.

While discussing the rule of law, it is stated that, actually there is no guarantee of the
substance of the laws. There is no legal sanction for the state when laws irrespective
of basic rights and liberties are enacted. Rather, state is at legal liberty to legislate
illiberal laws. As Schmitt puts it, even an illiberal law will be valid when it is valid
and because it is valid. This is what we have in the case of the MGK: MGK is a
substantially unconstitutional, anti-parliamentary democratic power. However, it is
legal, because it is legal/constitutional, and there is no legal mechanism to sanction the
unconstitutional, anti-democratic substance of constitutional norms. ibrahim Kaboglu
states that legality is required; because, without it, the rule of law cannot be installed.
However, it is insufficient; because by legality only a state of statutes can be
installed.”* In the case of the MGK, the State in Turkey is evidently nothing more

than a state of statutes.

> Kaboglu, 2000, p.32
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4.1.1 AKP’s reformation of the MGK

The AKP made a series of legal reforms in order to curve the power of the MGK. It
amended the law of the MGK in July 2003.°* Accordingly, the MGK no longer
provides views, but makes advisory decisions on issues pertaining to the
determination, establishment, and enforcement of the national security policy; and
provides its views with a view to ensuring the necessary coordination.®** The other
changes concern the MGK Secretary General. AKP’s reforms divert the Secretary
General from most of its executive powers and limit it essentially to secretarial duties.
Accordingly, the provision which empowers the Secretary General to follow up the
enforcement of the recommendations made by the MGK is amended.*** The amended
Article 13 now only states that the Secretary General conducts the secretariat services
of the MGK, and carries out the duties given by the MGK and the relevant laws. In
addition, Article 19 which gives the Secretary General the right of access to the
documents of civilian public agencies or legal persons is abolished together with
Article 9, which deems him/her capable of monitoring and reporting the aftermath of
the MGK decisions rejected by the Council of Ministers.”™ In addition, the Prime
Minister is given the authority to empower one of the deputy Prime Ministers to
submit the MGK’s advisory decisions and opinions to the Council of Ministers. This
duty was formerly belonged to the Secretary General as well. From 2003 onwards, it
is the deputy Prime Minister who secures the coordination and the enforcement of the

MGK decisions in case they are approved by the Council of Ministers.>*°

*2 1t was made by the Law no 4963, which was the Seventh EU harmonization package.

>3 Article 24 of the Law no 4963 amends Article 4 of the Law of the MGK (1983).

*% Article 26 of the Law no 4963 amends Article 13 of the Law of the MGK (1983).

*1% Article 35 of the Law no 4963 abolishes Article 9 and Article 19 of the Law of the MGK (1983).
*6 Amended Article 4 of the Law of the MGK (1983).
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In addition, the provision requiring the appointment of the Secretary General from
among high ranking officers is amended. The amended Law of the MGK states that
the Prime Minister proposes the nomination of the Secretary General, who henceforth
can be a civilian. Accordingly, in August 2004 Yigit Alpagon (a retired ambassador)
was appointed as the first civilian MGK Secretary General. Also, secrecy clause on
the Secretariat’s activities is abolished. Accordingly, the regulation on the functions of
the Secretariat shall be published in the Official Gazette.”'” Lastly, with an aim to
keep the MGK away from politics, the frequency of the MGK meetings was reduced

from once in a month to once in two months.>®

The reformation of the MGK is coupled with some limitations of the autonomy of the
military. In 2003, the Court of Accounts was authorized to supervise the accounts and
transactions of the armed forces including the state properties, on the request of the
Parliament. This reform was also confirmed by the Constitutional amendment of
2004, which amended the Article 160 that excluded the armed forces from the review
of the Court of Accounts. Hence, at least theoretically, financial autonomy of military
vis-a-vis civilian authorities is ended. Secondly, the AKP limits the jurisdiction of
military courts by amending the Constitution in 2010. By amending Article 145,
“offences committed in the military places” are removed from the jurisdiction of
military courts. By 2010, military courts and military disciplinary courts have only
jurisdiction to try military personnel for military offences connected to military
services and duties. In addition, 1982 Constitution states that non-military personnel
will be charged in military courts for military crimes and crimes committed in military
places against military personal. This clause was repealed in 2010 as well.
Accordingly, non-military personnel will not be tried in military courts, except war

times. Again, in 1982 Constitution, military courts were in charge in times of war and

517 Article 28 of the Law no 4963
518 Article 25 of the Law no 4963
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in times of martial law. By 2010 amendments, military courts are in charge only in
times of war. Moreover, cases regarding crimes against the security of the state,
constitutional order, and its functioning will be heard before the civil courts in any
event. Therefore, the scope of military justice is narrowed both spatially and
temporarily.

Additionally, Article 145 states that the organization of military judicial organs, their
functions, matters related to the status of military judges, relations between military
judges acting as military prosecutors and the office of commander under which they
serve, are regulated by law in accordance with the principles of the independence of
courts and the security of tenure of judges and with the requirements of military
service. Similarly, Article 156 of the Constitution stated that the organization, the
functioning of the Military High Court of Appeals, and disciplinary and personnel
matters relating to the status of its members is regulated by law in accordance with the
principles of the independence of the courts and the security of tenure of judges and
with the requirements of military service. By 2010 amendments of Article 145 and
Article 156, “requirements of military service” ceases to be a condition of the
organization and functioning of military judicial organs, and Military High Court of

Appeals.

Other amendments that the AKP made to limit military’s judicial autonomy concern
the judicial review of military decisions. By the amendment of Article 125 in 2010,
the decisions of the Supreme Military Council in respect to all kinds of leaving, except
its operations of promotion and retirement due to absence of position, is subject to
judicial review. Secondly, Provisional Article 15 of 1982 Constitution is amended.
Provisional Article 15 states that no allegation of criminal, financial or legal
responsibility shall be made, nor shall an application be filed with a court for this
purpose in respect of any decisions or measures whatsoever taken by the Council of

National Security which will have exercised legislative and executive power on behalf
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of the Turkish Nation from September 12, 1980 to the date of the formation of the
Bureau of the Turkish Grand National Assembly. 2010 amendments repeal this article.
With this repeal, military staff who conducted September 12, 1980 Coup can

eventually be put on trial.

Leaving the weaknesses and strengths of these reforms aside, the reforms have
indisputably achieved one thing: they brought the MGK under the control of Prime
Minister Erdogan to a great extent. Firstly, it is the prime minister who proposes the
nomination of the MGK Secretary General. Secretary General, on the other hand, can
still carry out national security investigations through the authorization of the civilian
wing of the MGK, which practically means the Prime Minister. Hence, Secretary
General is successfully come under Prime Minister’s control in all aspects. Secondly,
some of the competences of Secretary General are taken from him and given to deputy
Prime Minister, whom the Prime Minister empowers. In addition, certain special
funds that had been allocated to the MGK are transferred to the exclusive control of
the Prime Minister.”™® In terms of the autonomy of the military, the GCS is still
responsible to the Prime Minister. Interestingly, financial autonomy of military is also
subordinated to Prime Minister as well. It is because, for the Court of Accounts to
function, the Prime Minister shall lie down the relevant regulations. This step has not

been taken yet>*°

and waits for the decision of Prime Minister Erdogan. All in all, the
Council of Ministers has already been under the dominance of Prime Minister; the
Council of Ministers has already been “Prime Minister’s cabinet”. After these
reforms, the MGK too has come under Prime Minister’s influence. Therefore, it can

be said that a considerable degree of control have been established over the MGK.

*19 Bilgi¢, Tuba Unlii (2009). “The Military and Europeanization Reforms in Turkey” in Middle Eastern
Studies, Vol. 45, No. 5, p. 805

%20 Misrahi, Frederic (2004). “The EU and the Civil Democratic Control of Armed Forces: An Analysis
of Recent Developments in Turkey” in Perspectives, Vol. 22, p. 25
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4.1.2 The executive power under AKP’s control

Most of the time, Prime Minister’s control over the MGK is celebrated as the
democratization and civilianization of the political regime in Turkey. It is advocated
that the power of the MGK decisions over the Prime Minister and the Council of
Ministers is undermined.®?! The role of the MGK in the Turkish political regime is
said to be converted into an advisory body.*** Cizre also points out that the MGK
doesn’t have an effective influence over national policy any more.>*® This view
intimates that military tutelage is over and the MGK is no longer a problem for
Turkish democracy. Basing on these limitations that the AKP brought, Insel advocates
that the AKP government created a possibility of exit from authoritarian regime
established after the military coup of September 12, 1980.°%* Looking at its relation
with military, some analysts even claim that the AKP governments amount to a
revolution in Turkish political life.>?® These commands imply that control of executive
organs of state is sufficient to sustain a single, homogeneous decision in executive
enforcement of laws. According to this view, the MGK and the Council of Ministers
are united under the leadership of Prime Minister Erdogan, so that they act as one and
the same will. Hence, the MGK is believed to have transformed into the inorganic arm

of civilian politics. In that way, both the AKP and the above cited commentators no

*2L Yazic1, Serap (2009a). Demokratiklesme Siirecinde Tiirkiye. Istanbul: Bilgi Universitesi Yaymlari,
pp. 15-16

*22 Michaud-Emin, Linda (2007). “The Restructuring of the Military High Command in the Seventh
Harmonization Package and its Ramifications for Civil-Military Relations in Turkey” in Turkish
Studies, Vol.8, No.1, p. 28

28 Cizre, Umit (2008). “Justice and Development Party and the Military: Reacting the Past After
Reforming 1t?” in Secular and Islamic Politics in Turkey: The Making of the Justice and Development
Party. Cizre, Umit (ed). London and New York: Routledge, p. 137

2% Insel, Ahmet (2003). “The AKP and Normalizing Democracy in Turkey”, in The South Atlantic
Quarterly, Vol. 102, No. 2/3, p. 293

%25 Yavuz, 2009, p. 15
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longer expect any disagreement, fraction, and dispute in the enforcement of legal
norms by the executive, let alone a second post-modern coup. Perhaps more
importantly, the AKP and commentators as well, see no harm in the maintenance of

the MGK under these conditions.

However, these commands are superficial. Contrary to above commands, neither the
role of the MGK converted into an advisory body; nor its power decreased or it
became a civilian body. Firstly, it is misleading to claim that the MGK is no longer a
military body. It is commonly believed that what gives the MGK its military character
is the numerical superiority of the soldiers in voting; because, Article 7 of the Law of
the MGK (1983) stipulates that MGK takes its decisions by the majority of votes.
Contrary to this common belief, issues are never put to the vote; no voting takes place
in the MGK. Rather, decisions are taken through a process in which parties persuade
each other and arrive at a “consensus”.”?® The members of the MGK discuss the items
on the meeting agenda and the president formulates a statement on which they all
agree.®®’ Afterwards, he asks if there is any objection, which rarely exists. For
instance, between 1993 and 2000, when Siileyman Demirel was the President, there
had been no objections in any of the MGK meetings.’®® As no voting takes place, the
numerical composition of the MGK is almost irrelevant.®®® It is remarkable that, then
GCS Hiiseyin Kivrikoglu stated that the decisions of the MGK were reached through
consensus; therefore, even if the number of civilian members were increased to 100, it

would not make any difference.>®® Ultimately, civilianization reforms of the AKP

%26 Cogskun, Orhan (2000). Milli Giivenlik Kurulu ve Milli Giivenlik Kurulu Sekreterligi, Unpublished
PhD Thesis. Ankara: Hacettepe Universitesi, p. 223

%21 Jenkins, 2007, p. 343

528 (elik, 2008, p. 251

%29 Jenkins, 2001, p. 51

%% 25,07.2000 Milliyet, www.milliyet.com.tr quoted in Bilgig, 2009, p. 811
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mean only a numerical change from “uniforms” to “suits”; however, it does not mark

the end of the military character of the MGK.>*

Secondly, there has been little change in the autonomy of the armed forces after
reforms. First of all, the GCS is still responsible to the Prime Minister and hence,
confronts him in the MGK in the status of a minister. Secondly, not all the decisions
of the Supreme Military Council, but only a limited portion of it is put under judicial

control;>*?

which shows the selective attitude of the AKP towards military power.
Thirdly, although the Court of Accounts was authorized in this direction, judicial
supervision of the defense expenditures is still practically obsolete. Moreover, the
budget of the Ministry of National Defense includes extra-budgetary funds. These
funds are problematic because they are not subject to normal budgetary procedures.
Therefore, they fall out of full parliamentary control.>*® Then, after the reforms of the
AKP, military members of the MGK continue to confront the civilian half of the

MGK as semi-independent forces-with-arms.

Apart from this military character, the MGK continues to have a right to voice its
opinions on the necessary conditions with regard to the formulation, establishment
and enforcement of the national security policy.’* Therefore, the MGK reserves its
executive competences both in the Constitution and in the law after amendments. No
matter whether it “provides its views” or “advices”, the MGK cannot be an advisory
council as long as it reserves such powers pertaining to the execution of the above
mentioned policies. Additionally, enforcement of the MGK decisions is still being

followed up. Hence, the Council of Ministers is not yet free to accept the MGK

>3 Michaud-Emin, 2007, p.32

%32 Akga, 2010, p. 3

*% Bilgi¢,2009, p. 806

*% Amended Article 118 of 1982 Constitution, and amended Article 4 of the Law of the MGK (1983).
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decisions. The MGK can access to the documents of any civilian public agency or
legal person, and work with them independently, either. Therefore, Kardag states that
in practice, there is no difference in the role and functions of the MGK after
reforms.>®* The only change is that these powers are given to the Prime Minister’s

control.

Besides, there has been no revision in the definition of the term “national security”.
The definition of national security and hence the scope of the MGK decisions still
includes “all political, social, cultural and economic interests” and “any kind of
internal and external threats”.>*® Within this respect, the topics discussed in the MGK
meetings during the AKP governments (2002-2008) includes capital punishment,
representation of Alevi citizens, missionary activities, GAP, Newroz celebrations, TV
broadcasts, Turkey-EU relations, separatist terrorism, early general elections in
Northern Cyprus, health services, corruption, economic policies, national strategy of
science and technology, energy policy, higher education, internal migration and
foreign policy.>*” The scope of the MGK agenda shows that the MGK still involves in
daily politics of Turkey.

Contrary to the belief that the MGK come to an end, actually the AKP’s reforms
strengthened its status in the decision making. Membership of the Minister of Justice
and Deputy Prime Minister to the MGK means that presence of the Council of
Ministers is entrenched in the MGK. Hence, the MGK decisions are more and more
becoming the decisions of the Council of Ministers. Consequently, their binding force
and the political accountability that they reveal enhances as well. In contrast to the

claims that the MGK’s historical role has ended and it transformed into an advisory

%% Kardas, 2004, p. 304
%% Amended Article 2 of the Law of the MGK (1983)
537 Celik, 2008, pp. 297-300; 305-327; 421-464
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body, reforms approve its status as the second executive organ of the State in Turkey.
Increasingly, political discussions are being made in the MGK with the invitation of
other concerned ministers and persons. Kurdish problem was one of these points that

never dropped from the agenda of the MGK, even after the reforms.

For instance, in December 2010, Selahattin Demirtas, the leader of the Kurdish Barts
ve Demokrasi Partisi (Peace and Democracy Party-BDP) stated that bilingualism is
going to be promulgated in the Kurdish Southeast. President Abdullah Giil responded
somehow positively by saying that although Turkish will remain the sole official
language, “all the languages spoken by our citizens are our languages”. However, the
General Staff posted a memorandum on its website, announcing its deep concern that
the founding ideology and principles of the Republic (which are the unitary state and
the nation state) were being jeopardized by the introduction of bilingualism, and
reiterated that the military remains committed to preservation of the Republic as it was
originally conceived. In the MGK meeting on December 29, 2010, although chaired
by President Giil, the MGK accepted the basic views of the General Staff and stated
that no attempt to challenge Turkish nationalism of the State was going to be
tolerated, solemnly underlining the allegiance to “one flag, one nation, one fatherland
and one state”.>® Secondly, in the February 2012 meeting of the MGK, it is known
that political lawsuit of the KCK (acclaimed urban establishment of the PKK) and
legal investigations concerning the KCK were discussed. Hence, the MGK meetings
and the preceding decisions on Kurdish politics show that Kurdish issue is managed
by AKP government and military jointly. It also shows that Kurdish policy of the
government is adjusted vis-a-vis the attitude of the military while military has
adjusted itself vis-a-vis provably perdurable power of the AKP, and to new

conditions.

*% Karaveli, Halil M. (2011). “Seeking to Redesign Turkey, The AKP Resurrects State Tutelage” in
Turkey Analyst, Vol. 4, No. 1, www.silkroadstudies.org

183


http://www.silkroadstudies.org/

Another example to policy adjustment is the issue of education. In the aforementioned
February 2012 meeting of the MGK, Minister of National Education, Undersecretary
of National Intelligence Organization, Undersecretary of Ministry of Foreign Affairs
and Undersecretary of Prime Ministry are invited all. Hence, the MGK meeting went
beyond its usual members (and its purpose stated in the legal texts). There, education
policy of the government and the improvement of education in the South East and
East of Turkey are discussed beside other issues. Right after the MGK meeting,
Minister of National Education announced that the government has revised its reform
proposal concerning compulsory education system, which can be read as a direct
result of the interference of military on education policy of the government.>*® All in
all, what we see in the issue of the MGK is a convergence and cooperation between
erstwhile foes; namely the AKP and the military, rather than a complete expulse of the

latter from politics.**°

Therefore, one must be cautious towards the claims of the AKP. The AKP asserts that
military has defeated and executive power of the state has concentrated in its hands;
military has been excluded from politics and it no longer has executive competences.
Hence, the AKP’s claims imply that homogeneous will formation under its control has
been completed in the execution of legal norms through the civilianization of the
MGK. However, the AKP does the opposite of what it says: it incorporates military to
daily political decisions, and more importantly, it normalizes this incorporation.
Dynamism of the MGK meetings proves that the MGK still actively involves in daily
politics. It also signifies that the friction between military and civilian wills is still

visible. As a result, homogeneity has not been achieved, and there still are two

539 «g gsk'ten 4+4+4 Agiklamasi”, 28.02.2012 Sabah, www.sabah.com.tr. However, the president and a
deputy prime minister denied that education reform proposal was discussed in the MGK.

0 Karaveli, Halil M. (2008). “Turkish Military and Islamists: A Grand Reconciliation?” in Turkey
Analyst, www.silkroadstudies.org; Karaveli, Halil M. (2009). “A Growing Convergence of Perceptions:
The Turkish Military and the AKP ” in Turkey Analyst, Vol. 2, No. 17, www.silkroadstudies.org
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separate wills in the executive. In present state, rather than homogeneity, we can talk
about cooperation or reconciliation between the AKP and the military.>*
Consequently, what the AKP actually does is to accommodate military’s political role
through creating cooperation. What is the MGK today? The MGK is the semi-military
cabinet of the Prime Minister. What happens once in two months in the MGK
meetings is that, the Prime Minister Erdogan convenes the second and semi-military
cabinet, discusses anything about the politics of Turkey, and secures the enforcement

of its decisions afterwards.

One point must be underlined. Although homogeneity has not been achieved, the
achieved cooperation so far has proved enough to run the executive power of the state
in accord, as a single body and as a single will. The reasons of this cooperation
include both intimidation and consent. First, the AKP secured the acquiescence of
military through a series of indictments and trials. For instance, Ergenekon trial was
launched in June 2007 against members of military and its investigation has resulted
in over 300 detentions and 194 suspects being charged with membership of
“Ergenekon terrorist organization”.>* Apart from this, allegations like Kafes Plam
(Cage Plan) published in the media in November 2009 and resulted in mass arrests of
retired or serving military members. The same is also true for Balyoz (Sledgehammer)
Case that began in 2010. Therefore, the real means that made the army acquiesce to
Islamic politics of the AKP are trials and arrests. If military’s political power within
state is truly restricted, and if it is truly put under some control of the AKP, these have
been done not in the MGK, but in the civilian courts. Only in company with military’s
judicial subordination, can the cooperation among the AKP and the military in the

MGK meetings be understood.

%41 Karaveli, 2009

> Jenkins, Gareth (2009). “Defense Against Documents: The Turkish Military's Rearguard Action” in
Turkey Analyst, Vol. 2, No. 21, www.silkroadstudies.org
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In turn, the AKP acknowledged military as its partner and acquiesced to its semi-
autonomy both from the government and the rule of law. Accordingly, the AKP shuts
its eyes to military’s wrong doings. Hence, military continues to violate the rule of
law. For example, the retired general Altay Tokat confessed to having someone throw
a bomb near a housing complex of prosecutors and judges in Southeastern Anatolia in
July 2006, in order to “get them in line”. In September 2006, Military Prosecutor of
the Chief of General Staff opened a case against him on “making statements without
authorization”. Yet, the Military Prosecutor’s Office decided not to press charges.
Similarly, Administrative Court acquitted Tokat on October 31, 2006 by stating that
“all components of the crime were not present.”* A second case has been opened
against Tokat about throwing bombs. However, he was once again acquitted on
November 15, 2007 by Prosecutor’s Office of 2™ Criminal Court of First Instance of
Istanbul due to lack of evidence.” In another example, a specialized sergeant took
random shots at a demonstrating crowd in Siirt and Killed a passerby. In its decision of
March 13, 2009, the Court of Appeal acquitted the sergeant based on the ‘special

conditions’ in the region.>*

The most recent example, however, is what is commonly known as “Uludere
Massacre”. In this event, a group of 40 Kurdish villagers of Turkish nationality
crossing Iraqi border were fired by Turkish military’s jets on December 28, 2011,
mistaken as PKK militants. 34 of them were killed. It was announced as a mistake;
however, no military member held responsible and charged for this mistake. The

General Chief of Staff, the Ministry of National Defense and the National Intelligence

>3 Coskun, Vahap (2010a). “Turkey’s Illiberal Judiciary: Cases and Decisions” in Insight Turkey, Vol.
12, No. 4, p. 64

% Oran, Baskin (October 2007) “Altay Tokat Pasa Olaymm Simdiki Oykisi?, Radikal,
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Service did not provide the asked documents and did not respond to inquiries.
Therefore, no investigation has been finalized within a year.>*® Moreover, the Prime
Minister Erdogan defended military by saying that “our Armed Forces took the
necessary step. That region is a terror region”.**’ Military’s unaccountable stance is an
overt violation of the rule of law. However, Erdogan’s support of military’s violation
of the rule of law is tragic. It means that the AKP keeps military out of the rule of law;

the AKP permits military’s arbitrary power of its own volition.

Setting aside its reasons, there are important implications of the cooperation between
military and the AKP. Firstly, the MGK is an anti-parliamentary, anti-democratic
military organ. The MGK has no parliamentary democratic or constitutional
legitimacy; it only enjoys legality. Hence, it shall be abolished all together. However,
the AKP satisfies with putting the MGK under the command of the Prime Minister.
By subordinating an anti-parliamentary democratic military semi-executive power to
civilian Prime Minister, the AKP tries to cover one of the fundamental problems of
constitutional State in Turkey. Rather than abolishing anti-parliamentary democratic
laws and bodies, it changes the individuals who head these bodies and enforce these
laws. However, putting the MGK under the control of the civilians or letting civilians
to decide in it does not make the MGK more democratic or does not make it function
more democratically. It only makes the MGK an anti-parliamentary democratic organ
functioning anti-parliamentary democratically in the hands of the civilians. By doing

so, the AKP exacerbates state of statutes character of the State in Turkey.

In addition, accommodation of military power changes the character of AKP’s power.

Besides controlling the parliament, the AKP is now using an anti-parliamentary

> “HRW: Uludere'de Adalet Gecikiyor”, 2712.2012 BBC, www.bbc.uk/turkce

" “Military Took Needed Steps in Uludere: Turkish PM”, 23.05.2012 Hiirriyet,
www.hurriyetdailynews.com
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democratic organ. Existence of the MGK also means that AKP can have the full
exercise of executive power of the State necessarily through being an anti-democratic
power. Put it differently, in the presence of a military organ having sovereign
competences, the AKP can exercise full control of the executive power of state only
by becoming an anti-parliamentary democratic power. Hence, in the case of the AKP

power, we have a semi-anti-parliamentary democratic politics before us.

Consequently, during its governments, the AKP could achieve cooperation or
reconciliation with military in executive decision making. A complete homogeneity
under its control in executive enforcement of laws has not been achieved yet. It is
mainly because, the MGK still exists. It still is a military body having a degree of
autonomy from the government; it still has executive competences; and it still enjoys
both de jure and de facto immunity from the rule of law. As mentioned before,
democratic way to achieve this homogeneity is to abolish the MGK. However, the
AKP rejected to take this democratic step and preferred to take the advantage of this
anti-democratic body. Nevertheless, there is another way of creating homogeneity
between the government and the MGK. This second way involves military’s raising of
soldiers whose ideals are in line with the AKP or political Islam. If the soldiers accept
Islamic ideals, the military and the AKP will be able to create a single culture, single
mentality and understanding. In that way, an Islamic party like the AKP and the
military will behave identical before social forces and occurrences, and arrive at same
decisions, although they will remain institutionally separated. Then, homogeneity in
decision making in the executive power of state will be installed (in the presence of
the MGK) when military and Islamic party will be bound by the common tie of Islam.
The AKP has taken the first step to realize this second way of homogeneity, too.
Remember that with the amendment of Article 125 of the Constitution in 2010, the
decisions of the Supreme Military Council are made subject to judicial review (except
its operations of promotion and retirement due to absence of position). This is a step

to avert the dismissals of soldiers due to their “Islamic reactionary activities”. Hence,

188



it can be deemed as the beginning of Islamization of the military. However, it needs a
considerable time to see the fruits of this change.

4.2 AKP’s Relation with the Judicial Power of the State

Neither legislation nor executive, but the judiciary has been the focal point of AKP’s
reforms within the state. Judicial power of the state has undergone reformation four
times within only two years through what is commonly known as “judicial reform
packages”. The first judicial reform was made on March 31, 2011 by Law No 6217,
which was an omnibus bill. By this omnibus bill, 16 laws in total were amended
including Turkish Criminal Code, Code of Criminal Procedure and Law of Military
Service. Second judicial reform was made on August 26, 2011 this time by a decree
No 650. As seen, both of the two reforms are not made by regular statutes. In other to
bypass parliamentary opposition, the methods of omnibus bill and decree, which is a
direct will and decision of the executive power declining any parliamentary
intervention, are preferred. Third judicial reform, by the way, came on July 2, 2012 by
Law No 6352. Lastly, fourth judicial reform was made by Law No 6459 on April
2013. Through these packages, the AKP enacts new norms especially concerning
criminal justice. Hence, it dictates jurists what they should enforce and entrenches its
justice system. In that way, that’s to say, by using its absolutist executive power in the
government and majoritarian legislative power in the parliament, the AKP attempts to

control adjudication.

However, AKP’s legal reforms do not content with enacting new norms; more
importantly, the AKP reforms those whom enforce or those whom decide on the
meaning of these norms in the judiciary. Seeing how the same norms could be
enforced differently in different circumstances, the AKP puts utmost importance to
adjudication. Actually, the AKP attempts to control judicial enforcement of legal

norms by re-structuring judicial community through the appointment of prosecutors
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and judges in line with its world view.>*® On the one hand, while judges come under
the control of the AKP, interpretation of laws in general, beside secularism, come
under its control, too. On the other hand, the strategy of the AKP to reform who
enforces legal norms rather than (or beside) norms themselves implies that it chooses
to abuse non-constitutional dimension of constitutional State. Through this choice, the
AKP gains the opportunity to bring judicature under its control without abolishing
parliamentary principle of independence of judiciary, and falling into illegality.

The AKP is for long aware of how critical are the judiciary and adjudication.
However, it has got its eyes on high courts. It is mainly because, the Constitutional
Court, the Court of Cassation (which is mainly responsible for the review of criminal
cases) and the Council of State (which handles appeals related to administrative cases)
are overtly opposing to the AKP especially on legislations pertaining wearing
headscarf in public sector and universities. Yet, the incident of ilhan Cihaner in 2007
showed that not only high courts, but also first instance courts (and actually
adjudication in its pure form) can be critical for AKP’s rule. In 2007, ilhan Cihaner
was appointed as the Public Prosecutor of Erzincan. He began targeting the activities
of Islamic communities in the province, such as Ismailaga and Fethullah Giilen
community. During the course of his investigation, Cihaner uncovered evidence that
members of these communities were involved in a number of criminal activities, such
as running illegal Quran courses and fixing state contracts. The Ministry of Justice
attempted to persuade Cihaner to drop his investigation. When he refused to do so, he
was stripped of his powers and the case was transferred to Osman Sanal, the Public
Prosecutor of Erzurum. However, the HSYK retaliated AKP’s move. Reacting to

Cihaner’s dismissal, the HSYK removed Osman S$anal and three other public

8 Jenkins, Gareth (2010). “Turkey's Constitutional Amendments: One Step Forward, Two Steps
Back? ” in Turkey Analyst, Vol. 3, No. 6, www.silkroadstudies.org
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prosecutors from their posts, whom were perceived of being sympathetic to the AKP.
They were stripped all of their powers, too.

Ilhan Cihaner case and retaliation of the HSYK was a turning point for the AKP. It
reminded the AKP of the importance of controlling judges and prosecutors working
even in the first instance courts. Afterwards, the AKP took steps to retaliate back the
HSYK, and control it through making this Council more dependent on the

government.

4.2.1 AKP’s reformation of the HSYK

The basic objective of the rule of law is to prevent arbitrary power of the State. With
this aim, state power is subjected to, and limited by the law. Yet, the rule of law does
not operate automatically. Just like the relation between norms and their enforcement,
the rule of law is realized when enforced by a concrete power. Within this framework,
it is the duty of judiciary to check whether state power acts in accordance with the rule
of law; it is the judiciary that controls the activities of all legislative, executive and
administrative organs. Hence, it is the judiciary that realizes the rule of law. Article
138 of 1982 Constitution stresses this duty of the judiciary by stating that legislative
and executive organs and the administration shall comply with court decisions.
However, for judiciary to execute its supervision adequately, it should be independent
from all of the organs that it supervises. On the one hand, independence of judiciary
expresses the independence of judges. Muharrem Ozen expresses that actually,
“independence” is not the feature of the office, but of the subjec‘[.549 In this direction,
Article 138 underlines that judges (and not the courts) shall be independent in the

discharge of their duties. On the other hand, it is mainly the executive organs, against

9 (9zen, Muharrem (2009). “Yargi Bagimsizligin1 Saglamaya Yénelik Giivenceler ve Bagimsizligi
Zedeleyen Diizenleme ve Uygulamalar” in Norm Koyma ve Hiikiim Verme. Kirca, Cigdem; Uygur,
Giilriz; Akin, Levent (ed.) Ankara: Ankara Universitesi Yayinlar1 No. 279, pp.278-279
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whom the independence of judiciary is tried to be protected.”® In combination of
these two factors, independence of judiciary first and foremost means the
independence of judges from the government and the president. This independence is
provided by certain security measures. For instance, no organ, authority, office or
individual may give orders, recommendations, or instructions to judges relating to the
exercise of judicial power (Article 138). In addition, judges and prosecutors shall not
be dismissed or retired before the age prescribed by the Constitution; nor shall they be
deprived of their salaries, allowances or other rights relating to their status (Article
139). Hence assignments, reassignments and salaries of the judges, which are called
security tenure of the judges, are not left to the discretion of the executive power as a

measure to provide independence of judiciary.”®

The HSYK is the responsible body from the security tenure of the judges. It also
regulates appointments, promotions, personal affairs of judges and prosecutors, and
disciplinary procedures in the judicial system. Therefore, for independence of the
judiciary to be sustained within the parameters of security tenure of the judges that the
Constitution envisions, the HSYK shall be completely independent of the executive
powers. Contradictorily, the same Constitution that defines and demands
independence of judiciary and provides security tenure of judges, binds the HSYK to
the executive power of the state through making it considerably dependent to the
Ministry of Justice; so much so that, judges and prosecutors cannot be said

independent in any manner before the coming of the AKP to power.

>0 Beder, Biilent; Altundis, Mehmet (2009). “Yasama ve Yiiriitme Fonksiyonlarinin  Yargi
Bagimsizligina Miidahalesi” in Yasama Dergisi, No: 13, p. 96

%! Bilir, Faruk (2012). “Demokratik Mesruluk, Yargi Bagimsizhig1 ve Yargi Tarafsizhigi Baglaminda
Yargt Organinin Yeniden Yapilanmas1” in Demokratik Anayasa: Goriisler ve Oneriler. Goktepe, Ece;
Celebi, Aykut (ed.). Istanbul: Metis Yayinlari, pp. 372-373
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According to Article 159 of the Constitution, the Minister of Justice is the chairman of
the HSYK meetings and the Undersecretary of the Minister of Justice is the ex-officio
member of the Council. Therefore, the agenda of the HSYK is to a great extent
determined by the Ministry of Justice. In addition, the right of supervision of the
Council belongs to the Ministry as well. Accordingly, supervision of judges and
prosecutors with regard to performance of their duties, investigation into whether they
have committed offences in connection with or in the course of their duties, whether
their behavior and attitude are in conformity with their status and duties are made by
judiciary inspectors with the permission of the Ministry of Justice. Moreover, Minister
of justice has veto power over any disciplinary proceeding against a judge or a

prosecutor.>*?

Apart from these, the HSYK does not have secretariat of its own to run
its administrative affairs. The secretariat of ministry of justice does this job for the
HSYK. Neither the HSYK has an independent budget. Financial sources of the
Council are at the discretion of the Ministry.>** Even so, the dependence of Council to
executive is not restricted to these direct linkages to the government. Through the
appointment of members of the Council (other than minister of justice and its
undersecretary) by the President, the HSYK thoroughly comes under the domination

of executive power of the State.

Institutional dependence of judges and prosecutors to executive power is coupled with
ambiguous norms. For instance, Article 68 of the Law of Judges and Prosecutors
regulates the promotions of judges and prosecutors. According to this article,
impression of bribery or corruption is a cause of displacement even if the evidence has
not been obtained. In addition, Article 69 of the same law states that, even though it

does not constitute a criminal offense and does not require conviction, the action

%2 Jenkins, Gareth (2010a). “Changing of the Guard: Judicial Reforms Reinforce Concerns About the
AKP’s Increasing Authoritarianism™ in Turkey Analyst, Vol. 3, No. 19, www.silkroadstudies.org

**3Anayasa Reformu Araciligi ile Tiirkiye'nin Denge ve Denetleme Sisteminin Giiclendirilmesi
(February 2012). Istanbul Politika Merkezi, p. 28, www.ipc.sabanciuniv.edu.tr
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which necessitates the enforcement of disciplinary penalty may be liable to dismissal
if it is seen debasing the honor and dignity of the profession. It can be seen from the
above examples that, articles regulating the profession of judges and prosecutors are
ambiguous and capable to give way to discretionary decisions. Therefore, they put
pressure on judges and prosecutors not to adjudge contrary to the interests of the

government.

Institutional dependence of the HSYK to executive power of the state, yet especially
to the government, and ambiguity of the norms regulating the profession and carriers
of judges and prosecutors show that as of 2002, independence of judiciary in Turkey
was a deception. Therefore, it was not so much work for the AKP to influence the
HSYK or increase the dependence of the Council to its government. Once again, the
AKP did not need to violate constitutional State. As it was already a non-
constitutional constitutional State, it was sufficient for it to use non-constitutional
dimension of it. In terms of dependence of judiciary to the executive, the AKP can

justly be charged only by increasing and strengthening this dependence.

In this regard, the AKP amended the Law of Judges and Prosecutors in December
2007. According to the former regulation, prospective judges and prosecutors attended
to an interview after a written exam. This interview, on the other hand, was conducted
by the HSYK. After the amendment of 2007, the duty to make interview is assigned to
the Ministry of Justice. It means that after the amendment of the AKP, the decision
who will be judges and prosecutors belongs to the government through the Ministry of
Justice.>®* In that way, the procedure of entering the profession started to hinder the

independence of judiciary from the very beginning.

% Basa, Necdet (2012). “Yargi Bagimsizligi, Uluslararast Bazi Belgeler ve Ornekler” in Ankara
Barosu Uluslararasi Hukuk Kurultayr. Kocaoglu, Sinan (ed.). Ankara Barosu, pp. 18-19
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However, it was the Constitutional amendments of September 12, 2010 that
completely transformed the HSYK®®®. According to former regulation, the HSYK
comprised of the Minister of Justice, the Undersecretary of the Ministry of Justice, 5
regular and 5 substitute members. Members of the Council were appointed by the
President from among candidates nominated by the Court of Cassation and the
Council of State. 2010 amendments, on the other hand, increase the number of
members of the HSYK to 22 regular and 12 substitute members. Accordingly, the
President elects 4 regular members from among practicing lawyers and university
professors in the fields of law. 3 regular and 3 substitute members are elected by the
Court of Cassation from among the Board of Court of Cassation. 2 regular and 2
substitute members are elected by the Council of State from among the Board of
Council of State. 1 regular and 1 substitute member are elected by the Justice
Academy from among its own members. 7 regular and 4 substitute members are
elected by juridical judges and public prosecutors from among juridical judges and
public prosecutors of the first degree. 3 regular and 2 substitute members are elected
by administrative judges and public prosecutors from among administrative judges

and public prosecutors of the first degree.

At the first glance, 2010 judicial reform of the AKP seems to distribute the
competence of determining HSYK membership among variety of state institutions.
Hence, it seems to break the monopoly of the President over HSYK membership.
However, this is an illusion. The new arrangements do not decrease the power of the
President on the HSYK. Rather, what they do is to add new members who will be

elected by other institutions beside those appointed by the president. More

%% The Constitutional amendments have been realized with the new Law on the HSYK No. 6087 that
was accepted on December 2010.

195



importantly, 2010 amendments grant the President an absolute freedom in appointing
4 members; a kind of freedom which may lapse into arbitrary power.>*®

Secondly, the position and the status of the Minister of Justice and the Undersecretary
of the Ministry of Justice do not change in the amendment. Hence, the Minister is still
the chairman of the HSYK and has veto power, and the undersecretary is still the ex-
officio member of the HSYK. In addition to these competences of the Ministry,
supervision of judges and prosecutors is made bounded absolutely to the Ministry of
Justice by the 2010 judicial reform of the AKP. Before the amendment, the Minister
of Justice might request the investigation or inquiry of judges and prosecutors to be
conducted by another judge or public prosecutor who is senior to the judge or public
prosecutor to be investigated (Article 144 of the Constitution). Hence, there was not
an absolute overlap between investigation of judges and prosecutors and the ministry.
However, with 2010 Constitutional amendments, inquiry and investigations will only
be made by inspectors of Ministry of Justice. So, even this minor laxity of 1982
Constitution is not permitted by the AKP; and the HSYK is completely bounded to the
Ministry in terms of the investigation of judges and prosecutors. Therefore, 2010
judicial reform of the AKP does not ameliorate the dependence of judiciary to
executive. On the contrary, the influence of both the government and the President
over judiciary enhances;™’ so much so that, for Koksal Bayraktar, this reform bears

the danger of abolishing the independence of judiciary all together.>>®

% Kumkumoglu, Kemal; Kumkumoglu, Ahmet Kemal (2010). “HSYK’nin 1961 ve 1982
Anayasalari’ndaki Durumu” in 2010 Anayasa Degisiklikleri Cercevesinde Yargi Bagimsizhigi. Oztiirk,
Bahri; Ilkiz, Fikret; Kocasakal, Umit (ed). Ankara: Seckin Yayincilik, p.107

7 Kumkumoglu, 2010, p. 108

%8 Bayraktar, Koksal (2010). “Genel Degerlendirme” in 2010 Anayasa Degisiklikleri Cercevesinde
Yarg:t Bagimsiziigi. Bahri Oztiirk; Ilkiz, Fikret; Kocasakal, Umit (ed.). Ankara: Seckin Yaymncilik,
p.160
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Additionally, Constitutional amendments of 2010 change the heading of the Article
144. While it was originally “Supervision of Judges and Public Prosecutors”, the AKP
amended it as “Supervision of Justice Services”. The term “justice services” is also
used in the article in place of “judges”. This change reflects the outlook of the AKP to
the judiciary. Judges and prosecutors are no longer seen as the executors of a
sovereign state power, like members of the government, the president, and deputies.
They, and the judicial state power in total, are scaled down to a branch of “public
service” depending on the policies of the government, just like health service,
education service, and telecommunication service. Actually, 1982 Constitution had
already reduced judiciary almost to an administrative organ. In that respect, 2010
amendments of the AKP strengthened this stance.

Another novelty of 2010 judicial reform concerns the judicial overview of the
decisions of the HSYK. Before the amendment, there was no recourse to any judicial
remedy against the decisions of the HSYK. This provision, however, was against the
supremacy of the rule of law and should have been amended or repealed. 2010
amendments, on the other hand, made Council’s decisions regarding the prohibition of
the pursuit of the profession subject to judicial review. It is for sure a positive
development; however, it is partial. What needs to be done underlined is that, all
decisions of the HSYK shall be subject to judicial review.>*® Therefore, 2010 judicial
reform does not completely repeal this restriction of the Constitution; but only brings

an exception.

Last point concerns the election process of HSYK members. When the reform is
analyzed in detail, it can be seen that election process is designed by the AKP in such

a way that, majority gets everything while minority has no chance of representation in

%% Kumkumoglu, 2010, p. 108
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the HSYK.*® Moreover, Provisional Article 19 which is added to the Constitution by
2010 amendments states that members of the Council will be determined according to
the new regulation within 30 days after the promulgation of Constitutional reforms.
The point is that, this provision could be regulated by law, yet it was made a
Constitutional norm by the AKP. Remember that 2010 amendments are voted in the
referendum as a whole. It means that a single vote of “yes” or “no” was given to all
amendments without looking at the content of each separately. Then, putting such a
norm among the others eased the task of the AKP in the enforcement of such new
regulations. Otherwise, this single law concerning the timetable of selection of HSYK
members should have been brought to the parliament and got its approval. It also
means that this law could have been referred to the Constitutional Court by opposition
parties even it was accepted by the parliament.*®* However, making such a regulation
a Constitutional norm was safer for the AKP. In that way, the AKP by-passed the

parliament, and parliamentary opposition was disposed.

Once again, in the original text of the Amending Act No 5982 of 2010, it was stated
that “each member has a single vote” in the nomination of the candidates to the
HSYK. This clause was repealed by the Constitutional Court on July 2010.
Nevertheless, what was its meaning? What the AKP intended? It is not surprising that
not everyone can agree on the same person in the elections. When the election
involves more than one round, voters have the chance to see whether their candidate
can win. If not, they gravitate toward their second preference. Thus, elected person
may not be everyone's first choice, yet he/she will have taken the approval of majority
at the end. Hence, the election will reflect the majority opinion. However, according

to 2010 amendments, election involves only one round. It means that election will not

% Tiirkiye 2011 Yili Ilerleme Raporu (October 2011). Avrupa Komisyonu, Briiksel, SEC 1201, p. 84
%1 Akartiirk, Ekrem Ali (2010). “Son Anayasa Degisiklileri ve Siyasi Partilerin Kapatilmasi” in 2010
Anayasa Degisiklikleri Cercevesinde Yargt Bagimsizhigi. Oztiirk, Bahri; ilkiz, Fikret; Kocasakal, Umit
(ed.). Ankara: Seckin Yaymcilik, p.82
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be conducted separately for each proposed candidate. Within this framework, it was
stated that each member has a single vote. The limitation for each voter to vote only
once would be a disadvantage; because, it would allow the selection of a candidate
who was supported by a minority. A candidate, for instance, gaining only 10 percent
of the votes would be appointed by the President.”®* Therefore, the objective of the
clause was to hinder the representation of majority will in the selection of the
candidates for the HSYK.>®

Reformed HSYK held its first election on October 17, 2010. A total of 207 judges and
prosecutors put themselves forward as candidates for election as one of the ten full
and six reserve members of the HSYK. However, in the weeks leading up to the vote,
the Ministry of Justice heavily intervened to elections. The Ministry distributed a list
of its 16 preferred candidates. Bureaucrats of the Ministry visited courthouses and
organized meetings; hence, they propagated in favor of these preferred candidates
throughout the country.*®* When the election was held, 16 seats were completely filled
by the Ministry’s 16 preferred candidates. Among these 16 candidates, there were
Ibrahim Okur, Celal Avar and Harun Kodalak. Ibrahim Okur was the Deputy
Undersecretary of the Ministry of Justice, who has been one of the driving forces
behind Ergenekon investigation. Celal Avar was who brought criminal charges against
the administrators of a website about atheism, demanding lengthy prison sentences on
the grounds that the website was denigrating “religious values”. Harun Kodalak was

the prosecutor appointed to oversee Deniz Feneri investigation, which (despite the

%2 Akca, Ismet (2010). “AKP, Anayasa Degisikligi Referandumu ve Sol: “Yetmez Ama Evet”in
Acmazlar1” in Mesele, Vol. 45, p. 4

*%3 Taner, Fahri Gokgen (2010). “Cumhurbaskan1 Tarafindan Anayasa Mahkemesi’'ne Atanmak Uzere
Yargitay ve Danistay Genel Kurullar1 Tarafindan Teklif Edilecek Adaylarin Se¢im Usuliinde Yapilmak
Istenilen Degisiklik” in 2010 Anayasa Degisiklikleri Cercevesinde Yargi Bagimsizligi. Oztiirk, Bahri;
Ilkiz, Fikret; Kocasakal, Umit (ed.). Ankara: Seckin Yayincilik, p.76

%% Referandumdan Sonra HSYK: HSYK’min Yeni Yapisi ve Isleyisine Dair Yuvarlak Masa Toplantisi
(September 2012). TESEV Yayinlar1: Istanbul, p. 18
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irrefutable evidence of wrongdoing by individuals close to the AKP leadership)
characterized by procrastination and inertia. The other members of the HSYK were
appointed by the President Abdullah Giil on October 22, 2010. All four of the
appointed members were known personally loyal to him. Two were from Giil’s home
town of Kayseri. For instance, Ali Aydin was the head of the Kayseri Bar Association

and the former deputy head of the Islamic human rights association MazlumDer.*®

After the reformation, judges and prosecutors of political cases were one by one
unseated by the HSYK. Judge Oktay Kuban, who released 19 people during the
investigation process of Sledgehammer Case including retired General Cetin Dogan
and retired lieutenant General Engin Alan, was unseated in January 2011. The judge
of Ergenekon Case Koksal Sengiin, who voted in favor of the release of detainees, and
lodged statements of opposition to the decisions of other judges, was unseated in July
2011. Deputy Chief Public Prosecutor of Deniz Feneri investigation, Nuri Yigit, was
unseated by the HSYK in August 2011. Specially Authorized Prosecutor of the KCK
case Sadrettin Sarikaya, who called five officers of National Intelligence Organization
including Undersecretary Hakan Fidan to testify, and then issued a warrant for their
arrest when they did not attend, was unseated in February 2012. Prosecutor of
Ergenekon Case Cihan Kansiz, Prosecutor of Balyoz Case Savas Kirbas, Judge of
Hrant Dink Case Riistem Eryillmaz were unseated in June 2012. Judge of the KCK
case being ruled in Diyarbakir, Menderes Yilmaz, and the Judge of "Football Match-
fixing" Case Mehmet Berk were unseated. In total, by June 2012 Decree of the

HSYK, 2.335 judges and prosecutors were unseated.’®

What happened to Osman Sanal? Remember that he and three other prosecutors had
been stripped of all their powers by the old HSYK as a reaction to AKP’s direct

%% Jenkins, 2010a
%8 nSike Saveismim Ozel Yetkileri Alind1", 13.07.2012 Milliyet, www.milliyet.com.tr
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interference to judiciary. However, in April 2011, reformed HSYK reinstated these
four prosecutors. Moreover, Osman Sanal was assigned as a Specially Authorized
Prosecutor; hence he is, in a way, promoted. The world view of Sanal and the way that
he enforces the rule of law revealed itself very soon. Advocate Canan Arin, a
women’s rights activist, criticized child marriages and gave the examples of prophet
of Islam and the President Abdullah Giil in one of her speeches, who married with her
wife while she was only 14. Very soon, she was accused of “insulting religion” and
“defaming the President”. It was Osman Sanal, who sued Arin and wanted her

imprisonment for five years.*®’

While concluding, the AKP argued that reformation of the HSYK would strengthen its
political independence. However, the immediate functioning of the HSYK indicates
that AKP’s reforms did not make the Council politically independent and did not
increase its accountability.®® Rather, it turned out to be the opposite. What the AKP
did by the reforms was to change the political/ideological inclination of the HSYK by
changing the personal composition of it. With these changes, judges and prosecutors
whose views cohere with AKP’s general policy were appointed: the HSYK unseated
those whom were in clash with the AKP, and reseated those whom were in line with
it. Therefore, judicial reform of the AKP was an attempt to pack the courts with its
own appointees.”®® As the case of Armn shows, in the hand of new jurists, old
Constitutional norm of “freedom of opinion and speech” and the rule of law are stated

to be enforced in line with AKP’s general policy.

%7 «peygamber ve Cumhurbaskani'na Hakaret Davasi Basladi”, 12.12.2012 Radikal,

www.radikal.com.tr

%% Duybay, Carolyn A. (Fall 2010). “The 2010 Reforms to Turkey's Constitutional Court: A Rule of
Law Review” in International Judicial Monitor, www.judicialmonitor.org

%% Jenkins, Gareth (2011). “From Politicization to Monopolization? The AKP's New Judicial Reforms”
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4.2.2 AKP’s reformation of the high courts

If we should single out an institution within state extremely significant for the AKP,
this would be the Constitutional Court. It is not only because it came close to outlaw
the AKP, but also it continuously tried to block AKP’s legislative power. Perhaps,
best known cases were “367” decision of the Constitutional Court in April 2007 and
headscarf case of 2008. In its “367” decision, the Constitutional Court interpreted
Article 102 of the Constitution and decided to suspend the execution of presidential
elections, which was proceeding in the direction of Giil’s victory. In this decision, the
Constitutional Court used its authority over parliamentary decisions, which actually
were not subject to constitutional review. In its “headscarf” decision, however, the
Constitutional Court nullified the amendment of Constitutional Articles 10 and 42,
which were made with an aim to lift the ban on wearing headscarves in higher
education. In this decision, on the other hand, the Constitutional Court examined the
constitutional amendments in respect of their substance, where it was permitted to do
so only with regard to their form. Therefore, in both of these decisions, the

Constitutional Court is said to exceed its authority.>"

However, other than these specific cases, the Constitutional Court actively involved in
parliamentary politics during AKP governments as well. When we look at the
statistics, we see a sharp increase in the number of referrals to the Constitutional Court
after AKP’s coming to power in November 2002. Accordingly, between 1984 and
2002, the Court received an average of 14 new cases per year. Yet, between 2002 and
2009, this number increased to 24 when the Court received 170 new cases for review.
The Constitutional Court annulled 68 per cent of the AKP’s legislative agenda in this

period. Nevertheless, the number of referrals increased dramatically in AKP’s second

%% See Ozbudun, Ergun (2007a). “Tirk Anayasa Mahkemesinin Yargisal Aktivizmi ve Siyasal Elitlerin
Tepkisi” in Ankara Universitesi Siyasal Bilimler Fakiiltesi Dergisi, Vol. 62, No. 3, p. 266 and Yazici,
2009, p.199
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term of power after July 2007. The opposition sent more than a quarter of the acts of

571

the parliament to the Constitutional Court.>’~ All in all, there were substantial reasons

for the AKP’s reformation of the Constitutional Court.

In September 2010 Constitutional amendments, the AKP succeeded to change the

Constitutional Court fundamentally.>"

Fahri Gokgen Taner goes as far as to say that
the only thing left unchanged was the name of the Court.>”® Through the amendment
of Article 146 and 147 of the Constitution, the composition of the Constitutional
Court and the election process of its members were thoroughly transformed.
Accordingly, the number of Constitutional Court members was increased from 11 to

17 and substitute membership (which was 4 originally) was repealed.

In the former text of 1982 Constitution, there were 15 members of the Court and all of
them were appointed by the President either among the candidates nominated by the
high courts (Court of Cassation, Council of State, Military Court of Cassation, the
Supreme Military Administrative Court, Court of Accounts), or among the candidates
nominated by the Council of Higher Education, or on his own discretion among
lawyers and top executives. In 2010 amendments of Article 146, appointment of the
members seems to be distributed between the President and the parliament, at least at
the first sight. Accordingly, the president elect 4 members of the Constitutional Court
on his own discretion among senior administrative officers, lawyers, judges, and
public prosecutors of the first degree, and reporting judges of the Constitutional Court.
Three constitutional judges shall be elected by the parliament; 2 Court members from

among the candidates nominated by the Court of Accounts, and one member from

>7 Shambayati, Hootan; Siit¢ii, Giiliz (2012). “The Turkish Constitutional Court and the Justice and
Development Party (2002-09)” in Middle Eastern Studies, Vol. 48, No. 1, pp. 113, 114

> Constitutional amendments were enforced by the Law on the Institution and Proceedings of
Constitutional Court approved by the parliament on March 30, 2011

>3 Taner, 2010, p.73
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among the candidates nominated by the presidents of bar associations. There are left
10 members of the Court. How will the rest of the Court members be elected? The rest
10 is also elected by the President indirectly. Accordingly, the president elects the
other constitutional judges from among the three candidates nominated by the
following institutions in a complete freedom: the Court of Cassation (3 Court
members), the Council of State (2 Court members), the Military Court of Cassation (1
Court member), the Supreme Military Administrative Court (1 Court member), and

the Council of Higher Education (3 Court members).

Firstly, AKP’s reform of the Constitutional Court does not give the high courts (Court
of Cassation and Council of State) the right to select their nominees for the
Constitutional Court. Instead, the President selects in their name. Therefore, the
majority will of these institutions is ignored.””* Secondly, it can immediately be
noticed that in the 1982 regulation, the President elected 11 regular members (and 4
substitute members). After the reform of the AKP, however, the President determines
14 regular members of the Court out of 17. Thereby, it practically increases the
influence of the President on the Constitutional Court. As a result, 2010 reform of the
AKP do not distribute the power of determining Constitutional Court members
between the President and the parliament. It gives a say to the parliament on the
Constitutional Court by adding 3 members elected by the parliament beside those
elected by the President. Hence, what it actually does is to increase the number of
Court membership. Moreover, the influence of the parliament on the final formation
of the Constitutional Court is kept weak in terms of both the number of candidates that

parliament offers and of the determination of actual members.>"

™ Giizel, Ali (2010). “2010 Anayasa Degisikliginin Yargi Bagimsizhig: ile iliskileri ve Etkileri,
Anayasa Mahkemesi’nin Yapist ve Uyelerinin Se¢imi” in 2010 Anayasa Degisiklikleri Cercevesinde
Yargi Bagimsizligi. Oztiirk, Bahri; Ilkiz, Fikret; Kocasakal, Umit (ed.). Ankara: Seckin Yayincilik, p.
34

™ Tiirkiye 2011 Yili [lerleme Raporu, p. 84
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Second, the Court of Cassation, the Council of State, the Military Court of Cassation,
the Supreme Military Administrative Court, and the Council of Higher Education
nominated candidates to the Court under the former regulation of 1982 Constitution.
Yet, the process of nomination for any institution named above was neither stated in
the Constitution, nor in the laws regulating these institutions. Rather, nomination
process was a part of internal affairs of these institutions. Most generally, nomination
of the candidates to the Constitutional Court by these institutions was executed by
analogy to the selection process of the President of these institutions.’”® However,
2010 Constitutional amendments regulate the nomination process of Council of State
and of bar associations in detail in Article 146 and in the Provisional Article 18, which
can also be done by laws. For Taner, the aim of this addition is to guarantee the
election of 14 members by the President in a complete disregard of the preferences of

these institutions.®’’

Within this context, one more point must also be underlined. The presidents of bar
associations get the right to nominate candidates to the Court for the first time in
2010. It is significant that, the nomination of the candidates for the Court is left to
individual decisions of the presidents of the bars. Accordingly, president of each bar
has equal vote. Yet, bars don’t have equal number of members and hence, actually
presidents do not have equal representative value. When nomination is left to the
presidents with equal weight of vote, the will of the bars which have more members is
adversely reflected in the nomination process. However, there is another institution
which allows proportional representation of its members. It is the Union of Turkish
Bar Associations. Therefore, Taner warns that, nomination of the candidates to the

Court should have been left to the Board of Union of Turkish Bar Associations, if the

> Taner, 2010, p. 74
> Taner, 2010, p. 75
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will of the majority was respected.’”® However, the preference of the AKP in respect
to the will of judicial organs and institutions is in opposite direction. With the
amendments of 2010, decision on the membership to the Court is concentrated in the
hands of the presidents. Although it dignifies majority will in the parliament, the AKP

trivializes it in other state institutions.>”

After AKP’s 2010 reforms, there occurred a dramatic shift in the activism of the
Court. Mainly, it is silenced. For instance, the Court is silenced to 4+4+4 Education
Reform of the AKP, which opened the middle sections of the IHLs and which
increased the number of Islamic courses in all primary and middle schools curricula.
The main opposition party in the parliament, the CHP, referred the Law No 6287 to
the Court for its nullification with regard to its form. However, the Court rejected the
case in May 2012. The CHP referred the Law to the Court for a second time; this time
in respect to its substance. However, the Court rejected it for a second time in
September 2012. It means that the Court deemed teaching of Islamic courses in
primary and middle schools such as “Quran-1 Kerim” and “Life of Hz. Mohammed
and Basic Religious Instructions” as elective courses, compatible with secularism.
Looking at its previous decisions, it is easy to conclude that the Court could judge in
the opposite direction for anti-secularism of the law. However, it decided not to do so,
although secularism as a Constitutional norm remained unchanged. Therefore, the
change of persons who enforce laws in the Constitutional Court proved enough to

change the meaning and the enforcement of this Constitutional norm.

When we come to the other high courts, the reason of reforming the Court of
Cassation and the Council of State was announced as to accelerate the appealing

system. It is because, appealing system was thought to be the main reason for the

*™8 Taner, 2010, p. 77
™ Taner, 2010, p. 76
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longevity of the time taken to complete judicial processes. A statement released by the
Ministry of Justice claimed that the judicial system was overloaded, so much so that
nearly 20.000 cases had to be dropped in 2010 just because they could not be
concluded within the time limits set by the laws. The Ministry predicted that, unless
reforms were enforced, 25.000 more cases would have to be dropped in 2011, rising to
32.000 in 2012, 42.000 in 2013 and 55.000 in 2014. The Ministry maintained that the
main bottleneck in the justice system was the appealing process, noting that there
were 1.831.419 cases waiting to be heard by the appealing courts in 2010, up from
1.091.392 at the end of 2006.°%°

In this respect, the Law on the Amendment of Certain Laws No 6110, which reformed
the Court of Cassation and the Council of State, was accepted on February 9, 2011.
The Law expanded both Court of Cassation and the Council of State. The number of
members of the Court of Cassation increased from 250 to 387, and number of
chambers in the Court of Cassation increased from 32 to 38. While the number of
members of the Council of State rose from 95 to 156, number of chambers in the
Council of State increased from 13 to 15. In addition, all decisions of the Court of
Cassation and the Council of State are made subject to review of the Constitutional
Court. First of all, the way that the Court of Cassation and the Council of State
reformed needs attention. Provisions regarding the reconfiguration of these high
courts were passed as an omnibus bill. It shows that if these provisions were presented
to the parliament singularly, it might cause a lot of objection and criticism. In order to
bypass objections and criticisms, the AKP hided these provisions inside an omnibus
bill. Yet, for a more specific analysis of AKP’s reforms, the provisions of the Law No

6110 amending the Court of Cassation will be examined.

%80 jenkins, 2011
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Article 8 of the Law No 6110 is claimed to be contrary to the Constitution. The
reforms give the Board of Chairs the right to regulate the work sharing between
chambers of the Court of Cassation. Accordingly, the Board of Chairs will prepare the
work sharing draft resolution between chambers. This draft will be presented to the
approval of Grand General Assembly. Grand General Assembly may approve the
draft without any amendment or may amend it. The Assembly decides with absolute
majority. Yet, in case of equilibrium, vote of the Chief of the Assembly will be
decisive. Hence, according to the reforms of the AKP, it is basically the Grand
General Assembly that regulates the internal affairs of the Court of Cassation.
However, Article 154 of the Constitution says that institution and functioning of the
Court of Cassation are regulated by law. Therefore, Article 8 of the Law No 6110
violates Article 154 of the Constitution. In addition, the provision concerning the vote
of the Chief of the Assembly is contrary to the rule of law. In total, AKP’s reforms
leave the functioning of Chambers thoroughly to the decision of Assembly majority,

and even to the decision of the Chief of the Assembly.

Similarly, Law No 6110 states that statutory duties of Civil and Criminal Chambers
will be executed by Board of Chairs and Grand General Assembly. However, it is
against the principle of “legal judge”. According to this principle (which is regulated
by Article 37 of the Constitution) the location of the court in which an offense or a
conflict will be charged, is determined by law before the offense or conflict occurs.
Put it upside down, the principle of legal judge does not allow the allocation of judges
and courts after the commitment of crime. Yet, reforms of the AKP once again leave it
to the decision of the Board of Chairs and the Grand General Assembly. Moreover,
Provisional Article 1 of the Law No 6110 says that in case of any change of the

Chambers, court files of one chamber are directly transferred to the other related

Y Bazi Kanunlarda Degisiklik Yapilmasina Dair Kanun Tasarisi ile Ilgili Yargitay Baskanhgi ' min
Gortigti, WwWw.yargitay.gov.tr
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Chamber in their existing state. This provision runs contrary to “legal judge” and “law
security” principles of the rule of law as well. Lastly, Provisional Article 2 states that
provisions of Law No 6110 reforming the Court of Cassation apply to present cases
and to tentative verdicts. Hence, it allows legislative power to intervene into judicial
power. Therefore, it is contrary to Article 138 of the Constitution, which states that no
questions shall be asked, debates held, or statements made in the Legislative
Assembly relating to the exercise of judicial power concerning a pending case.
Provisional Article 2 also states that these provisions may apply even to finalized
trials if submitted for revision of decision within two weeks after the inurement of the
law. Consequently, after these reforms, the AKP can intervene into pending cases, or

even into finalized ones.

Before the reformation of the Court of Cassation and the Council of State, on January
31, 2011 twenty-four bar associations issued a joint statement denouncing the reforms
as politically motivated. On February 4, 2011, the members of the bar association in
Izmir staged a one-day strike to protest proposed changes. They claimed that proposed
reforms of the the Court of Cassation and the Council of State would allow the
government to pack both bodies with its own supporters.®®” The verdicts of the Court
of Cassation after AKP’s reforms justify the arguments of protestors. The effect of the
reformation on criminal justice can best be seen in the case of “Sivas Massacre”.
“Sivas Massacre” refers to the events of July 2, 1993 which resulted in the killing of
(mostly Alevi) 37 people, when a group of Sunni Islamists set fire to the hotel where
they stayed. The final hearing of this trial was held on March 13, 2012. Accordingly,
11" High Criminal Court of Ankara decided to drop Sivas Massacre trial by enforcing
the statute of limitation in line with the prosecutor's demand. With this decision, five
defendants got away from any punishment. The Prime Minister Erdogan shortly

commented on the decision of the court and showed his appreciation by saying

%82 Jenkins, 2011
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“congratulations”.”® The plaintiff lawyers had applied to the Court of Cassation
demanding to handle the Sivas Massacre as a crime against humanity, in case of
which the statute of limitation could not be enforced. The Court of Cassation, on the
other hand, gave its decision in September 2012 and rejected the demand of plaintiff
lawyers. It decided that burning of 37 people could not be regarded as a crime against
humanity and approved the verdict of High Criminal Court. In this way, the case of

Sivas Massacre had been closed.

The effect of AKP’s reformation on administrative justice is striking, too. This effect
is most vivid in the cases concerning wearing headscarf. As stated before, wearing
headscarf in higher education is not banned by law under 1982 Constitution. Yet, this
restriction depends on the interpretation of laws by the Council of State. Knowing
this, the AKP changed judges who interpret laws in the Council of State. After this
change, the Council is silenced before wearing headscarves in higher education.
Hence, wearing headscarf is de facto freed in universities without any legislative
amendment. Beside higher education, in its verdict in January 2013, the Council of
State saw no offence in wearing headscarf during the exams of Open Education
Faculty.>® In addition, in its verdict on January 24, 2013, the Council approved that

£.°8% Al of these decisions

advocates can perform their duty while wearing headscar
contradict with Council’s former stance; and all of these decisions are taken without
any change in the legal norms, let alone Constitutional norm of secularism. As in the
case of the Constitutional Court, the change of persons who enforce laws in high
courts proved enough to bring the meaning and enforcement of Constitutional norms

in line with the AKP.

%8 «Bagbakan Erdogan'dan Sivas Davasi Yorumu”, 13.03.2012 Hiirriyet, www.hurriyet.com.tr
%8 “Danistay’1n Basortiisii Karar1 Benim igin de Emsal Olsun”, 15.01.2013 Zaman, zaman.com.tr
%8 “Tiirban Adliyede”, 25.01.2013 Milliyet, www.milliyet.com.tr
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4.2.3 The judicial power under Cemaat’s control

Judiciary in Turkey was neither independent nor neutral before AKP governments;
and it neither became independent nor neutral with AKP governments. As can be seen
from the reformation of the HSYK and the high courts, the AKP did not make
dramatic changes in the functioning of judicial organs. Rather, it altered the
appointment and electoral processes to high courts and to the HSYK. Through
changing these processes, judicial community is made more depended to the politics
of the government. Ilkiz asserts that the AKP amended the Constitution with an aim to
bound judicial power thoroughly to the government.®®® Then, 1982 regime’s
characteristic of dependence of judicial power to the executive power is deepened by
AKP reforms; the power of executive over judiciary is increased.®®’ Yet, what is more
interesting is AKP’s strategy of binding judiciary to the executive. Carolyn Dubay
says that AKP’s strategy in high courts is reminiscent of the American experience of
1930s. Accordingly, the Supreme Court had struck down a number of legislative
enactments made by the President Franklin Roosevelt. President Roosevelt reacted by
packing the Court through increasing the number of judges on the Court. In this way,
he achieved to shift the balance of votes in his favor.”®® We see that the AKP did the
same; it shifted the balance in the courts through increasing the number of seats. The
AKP created a majority in the high courts loyal to itself not by expulsing opposing

elements; but through appointing additional, loyal members to itself.

%% flkiz, Fikret (2010). “Anayasa Degisikligi ve Anayasa Mahkemesi” in 2010 Anayasa Degisiklikleri
Cercevesinde Yargt Bagimsizligi. Oztiirk, Bahri; Ilkiz, Fikret; Kocasakal, Umit (ed). Ankara: Seckin
Yaymcilik, p. 46

%87 Akartiirk, 2010, p. 82
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These “loyal members” belong to Cemaat, meaning Fettullah Giilen community.>®

The judicial reforms of the AKP dispossess the defenders of official ideology of the
state, known as Kemalists, of the control of judiciary. The AKP gives this control to
the hands of Cemaat through increasing the number of the seats.”®® After AKP’s
reforms, the dominant power in all the HSYK, commissions of justice, and the OYMs
is Cemaat; it is the new real power in judiciary. Therefore, it seems that a new status
quo is established in the judiciary through Cemaatisation. This new status quo bases

on an accord with Kemalist remains within the judiciary.

However, the AKP did not achieve this accord within judiciary, and between judiciary
and government after 2007 through one-by-one appointment of Cemaat members to
the courts. Put it in other way, creating a judiciary controlled by the AKP through
Cemaatisation did not come solely as a result of appointing new members. Gareth
Jenkins states that when the AKP returned to power in July 2007, the lower echelons
of judiciary have already been dominated by supporters of the government.>®* It
means that even before AKP’s move to Cemaatize the judiciary, judges and
prosecutors of first instance courts in provinces almost automatically, and of their own
will became the supports of the AKP. So, beside political appointments, there
occurred a more or less automatic accord, a more or less automatic cooperation
between the AKP and the judiciary. Rather than appointment of Cemaat members or
persons close to Cemaat, this is the main reason behind AKP’s establishment of its
control over judiciary within a relatively short span of time. It is the culture of

judiciary in Turkey that eased this cooperation. Dominant culture of judiciary secured

8 Ertekin, Orhan Gazi (February 2013). “Biri Bizi Bu Cemaatin Yargisindan Kurtarmali”,
www.t24.com.tr
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the cooperation between the jurists and the AKP government, as it had secured this
cooperation with any other government before the AKP.

Long before the AKP’s coming to power, judiciary in Turkey has a statist, biased,
authoritarian and conservative culture. This can best be seen in the case of the
Constitutional Court. Serap Yazici, Ergun Ozbudun and Vahap Coskun claim that
even before its reformation in 2010, the Constitutional Court was already
conservative, ideological, and authoritarian. What it defended and protected was the
state itself; its interests and its ideology. The Constitutional Court interpreted laws
with an authoritarian mentality. It used its authority to supervise the constitutionality
of laws and decrees with an intention of limiting individual rights and freedoms.*®
This is especially true in party closure cases. Court’s decisions on party closure cases
based on values such as “protection of the state” and “guarding the interests of the
state” and not on freedom of thought and speech.®® In this regard, from 1982
onwards, the Constitutional Court has outlawed 19 political parties. Hence, it
promoted a repressive and conservative culture. So that, Yazici says, the

Constitutional Court created an ideology-centric paradigm.

What has been said for the Constitutional Court, to a large extent, can also be repeated
for judiciary as a whole. A study based on 50 in-depth interviews with judges and
prosecutors in Turkey reveals that many of them espouse views that prioritize the
security of the state over democracy and civil liberties.>** Hence, judiciary in Turkey
is in general has an illiberal and conservative culture. Rather than promoting

individual rights and freedoms, judiciary takes advocating certain values as its

2 yazic1, 2009, p. 197; Ozbudun, 2007a, p. 264
%98 Coskun, 2010a, p. 54

%9 Tezciir, Giines Murat (2009). “Judicial Activism in Perilous Times: The Turkish Case” in Law &
Society Review, Vo. 43, No. 2, pp. 307-308
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mission. These are protection of state interests and state’s ideological precepts. It
defends and favors state before individual; it defends and favors state’s values and
ideology before values and ideologies of other politics. It acts as to smash political
diversity, and individual rights and liberties before the state.®® It means that most
often, jurists do not see themselves as executors of a sovereign power; they do not
regard themselves equal and above political power. On the contrary, they act as state’s
civil servants. Fazil Hiisnii Erdem says, although the Constitution states that the
judiciary exercises its power in the name of the nation (Article 9), judges exercise
their authority “in the name of the state” instead.>®® Faruk Ozsu underlines the same
point when he indicates that judiciary is subject to political power, and judges
consider themselves as the coercive apparatus of the state.>®’ They regard any kind of
differentiation (ideological, ethnic, and cultural) from state power or even a small
deviation from the average, as a threat. Hence, they interpret laws and norms to the
detriment of rights and liberties; and as a weapon to punish individuals, and to protect

power.

Nevertheless, this comment needs to be adjusted and clarified. It is because, the
statement that judiciary protects state’s values and official state ideology implies that
judiciary advocates Kemalism, or it is Kemalist as a whole. Yet if it was so, jurists of
first instance courts in the provinces should have stood out against AKP power, as the
jurists of high courts and the HSYK did in the first period of AKP government. In that
case, it would have been much harder and time consuming for the AKP to impose its

influence over judiciary. However, there was no such resistance; opposition from

% Erdogan, 2001, p. 172; Arslan, Ziihtii (2007a). “Reluctantly Sailing Towards Political Liberalism:
Political Role of the Judiciary in Turkey” in Halliday, Terence C.; Karpik, Lucien; Feeley, Malcom M.
(ed.). Fighting for Political Freedom: Comparative Studies of the Legal Complex and Political
Liberalism. Oxford and Portland Oregon: Hart Publishing, p. 197 quoted in Yazici, 2009, p. 198

% Erdem, Fazil Hiisnii (2005). “Tiirkiye’de “Ideolojik Devlet” Golgesinde Yargi ve Bagimsizligi
Sorunu” in Demokrasi Platformu, Vol. 1, No. 2, p.57
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judiciary to AKP power came only from the high courts and the HSYK, and for only a
limited period of time. First, it signifies that Kemalist ideology and Kemalist jurists,
who consistently defend Kemalism are rather concentrated in the high courts.
Actually, Kemalism was not powerful in the first instance courts and it was not that
widespread in the provinces.”®® Consequently, the view that judiciary is intellectual
and political, and that it consciously and consistently advocates certain values and
official ideology of the state, is not true. A conscious and consistent advocacy of
official ideology, at the very most, pertains to central judicial establishment. Second,
it shows that judiciary in Turkey is not a single block. All judiciary shares a statist,
conservative, and authoritarian culture. Yet, the meaning of these concepts differs in
provinces and in the center. For most of the judiciary, the meaning of statism is not
complicated with the addition of Kemalism. Conversely, it is notably simple, and it
means political power. Hence, what most of the jurists actually protect and advocate is
political power; the government of the moment. Similarly, conservatism signifies
conservation of that political power. For authoritarianism, it implies the way how the

relations between any political power and judiciary go.

For judges, government is their benefactor; it is who gives them their jobs and
substance. Therefore, they strictly own the values of government, no matter who is it
and what it defends.>®® For that reason, judiciary does not have intellectual, political,
and hence developed preferences; it does not have ideals. Judiciary in Turkey is
simply and crudely power-hungry. There are social and economic reasons lying
behind this culture. Accordingly, judges generally come from poor families of
provinces. They do not get much from university life; they concentrate on studying.
Mostly, they develop community like relationships with students coming from similar

backgrounds. They become judges in a relatively young age. In their professions, they

%% Ozsu, Faruk (January 2011). “Isler Degisti”, Radikal, www.radikal.com.tr
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socialize almost only with their colleagues, district governors or police chiefs. At the
end, judges in Turkey dislike society and politics. They develop a bureaucratic, anti-
intellectual, provincial, and lumpen culture, very similar to the culture of ordinary,
conservative layman in the street.®® Ozsu names the typical judge as “mediocre
judge”, in whom the power-hungry judicial culture embodies.®® From the point of
view of a mediocre judge, society is full with cunning and greedy people, who

demand unduly more and more form the state.®®

As a result, the problem of judicial culture is not that it is political and ideologically
Kemalist. Just the opposite. Judiciary in general is indifferent towards political power;
it obeys any of them. That’s why Ozsu says, it cowered not only once, but before all
kinds of dictatorships.®®® This culture explains how majority of the judiciary started to
support the AKP government even before its judicial reforms. Therefore, the
substantive element which provides the pass-through between the AKP and judiciary;
the key to understand how the AKP could extend its control over judiciary swiftly, is
this conservative and power-hungry judicial culture that creates mediocre judge. The
fact of AKP governments; the fact that the AKP is in the government and it survives

in the government is a sufficient reason for mediocre judge to go easy on the AKP.

All in all, the AKP appointed Cemaat members to judiciary and changed the dominant

cadre in judiciary from Kemalists to Cemaat. However, what changed actually in the

604

judiciary after AKP reforms are only its masters.”" Apart from this change of the

masters, the principle problem; the illiberal, unintellectual, power-hungry judicial
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culture, which is the reason of acquiesce of judiciary to AKP government en masse,

has continued.®®

As a result of this continuation, authoritarianism and conservatism in
judiciary continued during AKP period as well. In the past, there were complaints
about the verdicts of judges and indictments of prosecutors, who were feeling the
pressure of ideological HSYK under the mastership of Kemalists. Today, the same
ideological pressure is imposed on judges and prosecutors from an opposite direction
under the mastership of Cemaat. In the past, no one has had any chance of accusing a
minister or relative of a minister, let alone the Prime Minister. Today, still no one has
any chance of accusing, that time an AKP minister or relative of an AKP minister, let

alone the Prime Minister, too.5%

Indeed, today criticizing the Prime Minister even by art and humor is almost
forbidden. Within 4 years (2004-2008), Prime Minister Erdogan opened five cases
against comic papers and caricaturists. Yet after 2008, Erdogan’s harsh stance against
criticisms heightened. For instance, a comic paper called “Leman” satirized Erdogan
on its cover. Erdogan sued the paper and caricaturist Mehmet Caggag was fined to pay
four thousand Turkish Liras. ° In another case, newspaper Hiirriyet published a
column on October 28, 2010 entitled “We have not been as critical as we should”. The
article criticized the government's policies on the construction of the Hydroelectric
Power Plants in the eastern Black Sea region. Erdogan filed a lawsuit against the
newspaper and its editor-in-chief Oktay Eksi on the grounds that it was an "attack on
Erdogan's personal rights and moral personality". After the opening of lawsuit, Eksi
issued a short note of apology and resigned as chief editor. Thirdly, Michael

Dickinson, a British collage artist and a faculty member of Yeditepe University

895 Referandumdan Sonra HSYK: HSYK'min Yeni Yapisi ve Isleyisine Dair Yuvarlak Masa Toplantist
(September 2012). TESEV Yayinlari: Istanbul, p. 20
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(Istanbul) detained due to depicting Erdoganas the pet dog of former US
President Geroge W. Bush in one of his collages. On March 9, 2010, the 2" Criminal
Court of Peace of Istanbul ruled that Dickinson disregarded Erdogan's “pride and
dignity”. He received a prison sentence of 425 days which was converted into

monetary fine of € 3,900.%%

Then, AKP governs judiciary in an authoritative, suppressive way through this old,
deep-seated power-hungry and conservative culture, more than by means of Cemaat
members. Even so, the new and old judiciary under the masterships of Kemalists and
Cemaat, both ruling through power-hungry judicial culture, are not identical. The
pressure and intimidation that the new HSYK of Cemaat poses on judges and
prosecutors, is far more effective and frightening than the old HSYK of Kemalists. It
is because; in the past, the pressure on judges and prosecutors was coming from the
Ministry, ideological influence of which was relatively weak in first instance courts.
Consequently, judges and prosecutors of different opinion had an opportunity to hide
themselves from ministry’s ideological pressure. However, Cemaat is extensively
organized in provinces. Therefore, it is everywhere. As a result, today, any and every

%99 According to Ozsu,

court and courthouse in the provinces acts as a pressure center.
in the hands of Kemalists, judiciary was authoritarian; however, under the mastership

of Cemaat it is both authoritarian and totalitarian.5°

Due to this totalitarian stance, has a complete homogeneity in the judiciary been
achieved under the mastership of Cemaat? Can we claim that the first decision of
enforcement of laws in the executive and the second decision of enforcement of laws

in judiciary are homogenized? Does the AKP bring judicial decisions at large under its

%98 Onderoglu, Erol (May 2011). “BIA 2010 Annual Media Monitoring Report”, www.bianet.org
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control? As stated before, an accord within judiciary is established through
Cemaatisation with the help of above mentioned judicial culture. However, this accord
does not count to fully fledged homogeneity mainly because of two reasons. Firstly,
the same power-hungry judicial culture that helped the AKP to subordinate judiciary
is an obstacle before the formation of a common political and intellectual unity. It is
because; indifference towards political interests that characterizes this culture creates
inconsistency and flexibility of ideals in time, depending on the shifts in power
balances; and therefore a great insecurity for a long lasting idealist compromise. This
break in the ideals may occur within Cemaat, or between Cemaat and the AKP as
well. Hence, rather than a guarantee of control and homogeneity, judicial culture is

also a source of diversity.

Secondly, even today judiciary is not consisted only of Cemaat.®*! In the past,
judiciary was not homogeneous, and it was not consisted only of Kemalists. Similarly,
today, judiciary is not homogeneous; there is not one single will effective within it.
Kemalists of the old order did not evaporate with the consolidation of AKP power
after 2007. They are not expulsed from judiciary; yet, incorporated into new judiciary
under the mastership of Cemaat. The position of Yargiclar ve Savcilar Birligi
(Association of Judges and Prosecutors-YARSAV)®? after AKP reforms can provide
a good example to see this duality. The YARSAV is known to advocate the official
ideology of state and represent Kemalists in judiciary. From the beginning of AKP’s
power in 2002, it tried to block the AKP both directly and indirectly through its stance
on politically important cases. For instance, it defended “367” decision of the
Constitutional Court in Presidential elections, Court’s headscarf decision, and AKP’s
closure by the Court. Moreover, it tried to repeal appointment of new judges and

prosecutors. Then, for a complete homogenization of the judiciary, Kemalist elements
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like the YARSAV should have been eradicated. However, Cemaatisation of judiciary
did not mean the end of the YARSAV and Kemalists. Rather, they were incorporated
into new Cemaat-dominated judiciary. For instance, 20 members of the YARSAV
were elected to the reformed HSYK. Yet, more important point is that, these 20
candidates of the YARSAYV acted as a block with the rest of 140 Cemaat affiliated
candidates, showing the new consensus between Kemalists and Cemaat. ®*2 Therefore,
in the present state, rather than any full homogeneity between government and judicial

decisions; and within judiciary, we can talk about cooperation or acquiescence.

In fact, on occasions, cooperation that achieved within judiciary collapses and
discrepancy between Cemaat-dominated judiciary and AKP government becomes
evident. Examples to discrepancy between judiciary and AKP government (which
may be interpreted as breaks between Cemaat and the AKP) come from high courts.
Accordingly, the Court of Cassation, the Council of State, and the Constitutional
Court did not share a homogeneous view with the government as late as 2011. Before
their reformation, the President of the Court of Cassation Hasan Gergeker and the
President of the Council of State Mustafa Birden opposed to the President of the
Constitutional Court Hasim Kili¢ (who expresses the views of the government) on the
need to reform high courts to speed up the appealing process.’™ However, even after
the reformation of the Court of Cassation and the Council of State, a common, unitary
political view could not be established between high courts. This time, new President
of Court of Cassation Ali Alkan criticized the reform package of the government,

615

which proposes the unification of two appealing courts.”™ Although these cleavages

were displeasing, one case considering National Intelligence Service caused nothing
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less than a crisis between reformed and supposedly controlled judiciary and the AKP
government. On February 7, 2012 Specially Authorized Prosecutor of the KCK case
Sadrettin Sarikaya wanted to summon Undersecretary of National Intelligence
Organization Hakan Fidan and three other top officials. The prosecutor accused them
of being involved in meetings conducted secretly between the AKP and some senior
PKK leaders between 2009 and 2011 in Oslo. However, none of the summoned names
showed up to testify. Then, the Prosecutor’s office issued an arrest warrant for them
on February 9, 2012.

The investigation of the Prosecutor offended the AKP; in fact, it caused the biggest
crisis between the government and the judiciary after 2007. It is mainly because, the
meetings reportedly happened at Erdogan’s personal command, and Fidan was
personally representing Erdogan according to the records that were later leaked on the
internet.®*® Hence, in contrast to the expectations of a compatible relation, judiciary
tried to sabotage AKP’s policies. Consequently, the case of Hakan Fidan is another
example to occasionally manifested discrepancy between Cemaat-dominated judiciary
and the government, which further indicates that the relation between the executive

and the judiciary cannot yet be characterized as homogeneity.

Perhaps more importantly, the way that this case has resolved is telling in terms of the
meaning of the rule of law and the constitutional State in Turkey. Rather than obeying
the warrant of the Persecutor, President Erdogan amended the law which gives the
Prosecutor to investigate National Intelligence officers, in order to prevent Fidan’s
arrest. Accordingly, Article 26 of the Law of the National Intelligence Organization
No 2937 was amended within ten days (on February 20, 2012); and investigations or

legal actions against intelligence officials on charges of crime are bounded to the

818<«nvestigation of Turkish Intelligence head won’t proceed, says prosecutor”, 22.03.2013 Hiirriyet,
www.hurriyetdailynews.com
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special written permission of the Prime Minister. Under these new legal conditions;
first, warrant of intelligence officials was repealed. Later, Istanbul Public Prosecutors’
Office sought special permission from Prime Ministry Erdogan to allow officials to be
summoned. As expectedly, Erdogan finally notified on March 22, 2013 that the
permission was not granted to go ahead with the criminal proceedings. As a result, the
case is not pursued further.

In the case of Hakan Fidan, it was AKP’s Kurdish policy that was inspected. In that
respect, freedom of Hakan Fidan from judicial inspection means freedom of AKP’s
certain policies from judicial inspection. This situation violates everything about the
rule of law and the constitutional State, according to which legislation, executive and
administration shall directly and unconditionally be under the supervision of the
judiciary. However, in this case, National Intelligence Organization officers obtain
conditional freedom from the rule of law depending on the permission of the
executive. Hence, supremacy of the rule of law, binding all, is replaced by supremacy
of executive, freeing a few. Last but not least, the case of Hakan Fidan reveals the
relation between law and politics. We see that the rule of law order is thoroughly
instrumentalized in the hands of political power; it has turned into nothing more than a
formal procedure of the functioning of bureaucracy. The rule of law becomes “rule by
law” and state of statutes status of the State in Turkey is shamelessly embraced. It
becomes obvious that in this state of statutes, rather than objective and general laws,

subjective political power rules the state.

After this long interlude, let us conclude our remarks on homogenization of judiciary
through Cemaatization. Judicial reforms of the AKP could not homogenize judiciary
and bring judicial decisions fully in line with the politics of the government yet.
Nevertheless, there occurred cooperation through acquiescence. The underlying factor
in the establishment of this cooperation and acquiescence, however, is not only

Cemaatization of the judiciary, but power-hungry judicial culture. Owing to this
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culture, an accord, a new status quo, has been established in the judiciary; this time

under the mastership of the Cemaat.

4.3 AKP’s Control over the Constitutional State Reconsidered

In his comment on Article 301 of Turkish Criminal Code, which makes it illegal to
insult Turkey, the Turkish ethnicity, or Turkish government institutions, Deputy First
President of the Court of Cassation Osman Sirin states that in thought crimes, the
effect of legal text is 5 percent; and discretion of the judge will be effective as much
as 95 percent.®*’” This comment highlights that the real issue at stake in the judicial
enforcement of legal norms is interpretation of norms by jurists rather than the norms
per se. Judge Orhan Gazi Ertekin, on the other hand, comments on the expected
amelioration of criminal legislation by Third and Fourth judicial reform packages of
the AKP; especially their effect on Ahmet Sik and Nedim Sener, two journalists being
tried on the grounds of aiding an armed terrorist organization. He indicates that
amendment of criminal legislation will not mean much for them; because, the plight
of these two journalists already does not originate from criminal legislations. The real
problem there, is not legislation; yet enforcement of legislation and judicial
perspective in an anti-democratic manner.”®® Similarly Serhat Sinan Kocaoglu
underlines that the main problem of judiciary in Turkey is neither the HSYK nor the
high courts. How good the legal norms be, primarily the jurists who enforce these

legal norms shall be qualified.®*°
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All above comments indicate the significance of enforcement of legal norms in the
constitutional State rather than their legislation; a point already examined in detail
while discussing secularism. The reason of this imbalance is that, instead of normative
subsumption of liberal constitutionalism, decisionist subsumption operates in non-
constitutional constitutional State in Turkey. In that way, Erdogan’s public
pronouncements can affect how existing laws are enforced even though only a few of
them lead to changes in laws.®® And in that way, non-constitutional constitutional
State in Turkey gives freedom from the rule of law to those who can control decisions
in enforcement of laws, without going beyond the (formal) boundaries of the
constitutional State. Accordingly, the AKP made the MGK dependent to the Prime
Minister in executive enforcement of laws. In adjudication, the AKP made the HSYK
dependent to the government. Afterwards, it appointed new jurists to courts from
among those whom close to its political views, and especially from within a certain
religious community. It shows that through restructuring of decision makers and
jurists, the AKP sustained a high degree of control of law enforcement both in the
executive and judiciary. This is in line with what has been foreseen by Schmitt for a
ruling party to set its control over legality: restructuring judicial community, rather
than reforming laws, would give the ruling party the control of legal norms and hence

legality.

However, there are significant consequences of AKP’s control. The norm-bounded
decision concerning the meaning of legal norms; as to what they exclude and
subsume, still takes place in the courts. Say it differently; “decision” involved in the
decisionist subsumption still belongs to the judge. However, there appears another
decision effective in; and actually more critical than the decision of the judge. This

decision concerns the appointments and promotions of the judges themselves. The
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executive organ exerts its influence over the courts and the decision of the judges
through choosing who will give judicial decisions. Therefore, decisions in judicial
enforcement of laws are announced in the courts by the judges; yet they seem to be
determined by the government to a large extent. Consequently, they are political, as
well as legal decisions. By the same token, the problems regarding legality, judiciary,
and courts in Turkey are not completely legal, but also political problems; they are

political issues as well.

Nevertheless, in the comments of Osman Sirin and Orhan Gazi Ertekin one point calls
our attention: In our case, enforcement of Article 301 of Turkish Criminal Code
depends on the discretion of judges up to 95 percent. Yet, jurists and their discretion
differ in every single enforcement of this norm to each concrete case. However, the
norm that makes insulting Turkishness a crime is more or less enforced coherently in
the legal system. This situation shows that, although jurists who interpret this norm
differ in every single concrete case, they all conceive the norm in the same way; they
all get the same meaning from the norm. Hence, a norm which almost thoroughly left
to the subjective, individual decision of who enforces the law has been enforced
determinately, in a unitary, homogeneous way without causing legal controversy.
Consequently, in the legal system a kind of legal determinism has been achieved in
the case of insulting Turkishness under the conditions of decisionist subsumption.

This is what can be called as homogeneous enforcement of legal norms.

The question for any political power and for the AKP is just this: judicial enforcement
of norms in line with AKP’s interests once in a while is not noteworthy; as it may be
an outcome of coincidence. The norms left to the mercy of decisionist subsumption
are in time being undermined. Their content are occasionally enlarged and narrowed
down; so that they come to encompass contradictory meanings and interpretations.
Yet, legal norms shall be interpreted determinately in line with AKP’s politics without

causing contradiction and complication if AKP’s rule will be secured at least for a
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period of time. Then, the issue at stake is not criminalization and trial of Ahmet Sik
and Nedim Sener on the grounds of aiding an armed terror organization for only once,
and by only specific jurists. The issue at stake is criminalization and trial of Sik,
Sener, or any other person alike on the same grounds by any jurist and by any court.
At the same time, the issue at stake is preventing the repetition of Hakan Fidan case
never again. Hence, homogeneity requires that every jurist shall interpret the criminal
code in the same way; every jurist shall understand the same thing from what it means
“aiding” an organization and what constitutes “terrorism”. In that way, homogeneity
will provide constant and coherent enforcement of legal norms by judiciary in line
with AKP’s politics.

Then, homogeneity in judicial enforcement of laws goes one step beyond occasional,
case by case control; and strengthens the political control by promising lasting judicial
security to ruling party. First, it does not only refer to a more or less achieved unity
between judiciary and executive, or a unity between judicial and executive
enforcement of laws; but also a unity within the judiciary. Second, homogeneity
through Cemaat establishes a link between executive and judiciary from outside of the
state. Cemaat belongs to civil society; it is a civil power. Hence, homogeneity through
Cemaat unites state powers of executive and judiciary via civil society. Once
government binds judiciary to its executive power through civil society, judiciary’s
dependence to executive power within the state loses its critical importance. Say it
differently, once state powers are united through civil society, separation of powers
within the state can be sustained without harming the cooperation between judicial
and executive decisions. Hence, both cooperation between judicial and executive
enforcement of laws and separation of powers principle can be maintained with
homogeneity through Cemaat. This is the main point where homogeneity goes beyond
the control of state powers by the ruling party. Control of judiciary by the ruling party
may violate the independence of judiciary and hence constitutional state. Whereas,

homogeneity through Cemaat can wipe independence of judicial decisions out without
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violating independence of judiciary and constitutional state. In that way, the second
decision in judicial law enforcement is protected and independence of judiciary
becomes something deserved by the government.

Within this framework, the AKP’s move to Cemaatize the judiciary puts judiciary
under its control; however, it is an attempt to achieve this homogeneity between
judiciary and the government, and within the judiciary as well. When jurists
participate into a religiously determined community, they will share the same
religious values and world views, and hence will interpret and understand legal norms
in the same way. Therefore, they will give the same decision while enforcing legal
norms, which will bring a unity to judicial law enforcement, otherwise dispersed
through subjective, individual decisions of jurists. Consequently, first, determinacy in
judicial enforcement of legal norms under the conditions of decisionist subsumption
entails homogenization of judicial community. Secondly, due to the homogeneity
within judiciary, a Cemaat member jurist can even arrive at a decision contrary to the
literal wording of law; because, this decision still will be right as Cemaatized judicial
community can decide the case likewise. In that way, the AKP frees itself from the
rule of law and legal justice. Moreover, Cemaatization pertains to the relation between
the government and the judiciary as well. It brings a unity to executive and judiciary
powers of the state, as the government and the judiciary are interlinked with each
other by the common tie of Cemaat. Both are characterized by the same belonging;
both are characterized by sharing same values. Therefore, although they are still
institutionally separated, the government and judiciary are united by means of

membership to the same religious community.

At that point, looking at Weimar experience may be instructive. Actually, it is
possible to draw some parallels between homogenization of the judiciary in Germany
under Nazi power, and in Turkey under the power of the AKP. Contrary to

expectations, Hitler did not restructure judicial community extensively. The Nazi
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regime initially took over laws, courts and the judges of the Weimar Republic en

k.®** Most legal officials continued their careers after Nazi takeover.®? Continuity

bloc
was preserved especially at the top of the judicial pyramid.®® It was not to say that
there was no changes in the legal personnel after Nazi take over. Jewish judges and
lawyers were dismissed in the first months of 1933.°** A number of other legal
officials were sent into early retirement or moved to other posts. In addition, the Law
for the Restoration of the Professional Civil Service was introduced on April 7, 1933,
which allowed the government to dismiss judges for any reason.®® Still, rather than
judges and prosecutors, civil servants and bureaucracy of the Ministry of Justice were

moved or retired and overall number of dismissed officials was low .52

Hence, the Nazi legal apparatus operated largely in the hands of the same officials
who had been in charge in Weimar. The case of Franz Giirtner is telling in this regard.
Girtner started to serve as Minister of Justice in Bavaria in 1922. He was appointed as
Reich Minister of Justice on June 2, 1932 by Chancellor von Papen. When Hitler
became Chancellor on January 30, 1933, he kept his job. Actually, he was the Reich
Minister of Justice for the most of Hitler reign. He was only conservative before 1933;

he had not been a Nazi supporter.®?” Yet after 1933, he cooperated with the Nazis in
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consolidation of the National Socialist regime with ease. For instance, on February 27,
1933 the Reichstag building in Berlin was on fire. The Nazis blamed the Communist
Party of Germany (KPD). Marinus van der Lubbe, a former communist, was caught
by the police as the instigator of the fire. Beside him, Ernst Torgler (leader of the
KPD), Georgi Dimitrov (the head of the Western European Office of the Commintern)
and Blagoi Popov and Vasil Tanev (two associates of Georgi Dimitrov) also charged.
All but van der Lubbe was acquitted. Meanwhile, Lubbe could only be sentenced to
imprisonment in a penitentiary according to the laws. Hitler considered the
punishment insufficient. He declared in a cabinet meeting on March 7, 1933 that it
was vital that Lubbe be executed.®®® Consequently, a new law was enacted on March
29, 1933 concerning the Sentence and the Execution of the Death Penalty. The new
law enforced retroactively to all capital crimes committed between January 31, 1933
and February 28, 1933. In this way, van der Lubbe was sentenced to death.®”® The
main point of the story is that, it was Franz Giirtner who prepared the new law on-
demand of Hitler and who remained silent on its retroactive enforcement, which was a
breach of the basic principle of legality, nulla poena sine lege (no punishment without
law). On the contrary, Giirtner justified the law (known as “lex van der Lubbe”) as

vital for the successful fight against international terrorism.

Not only Giirtner, yet a large majority of the old jurists cooperated with the Nazi
regime. Law to Restore the Professional Civil Service (April 1933) and Law against
Disproportionally High Number of Jews Attending High Schools (September 1935)
were discriminatory measures against Jews.®® Political enemies were sent to

concentration camps; the mass killing of political rivals and others in June 1934 went
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unpunished. In 1935, nulla poena sine lege was completely abolished.”*' The
prohibition against the use of analogy in criminal justice was abolished; alternative
punishments were permitted; and the range and severity of punishment was expanded.
The rights of defending lawyers were curtailed; the appeal process of trials was
shortened; special courts were introduced; and the powers of the police and Gestapo
were broadened. All these changes were violating the substance of the Constitution
and all were enforced in part in the form of laws. However, judiciary did not take
action against any of these illiberal, unconstitutional laws. Even there were no protests

within judiciary when Jewish jurists were removed.®*

All in all, in Germany during Hitler’s power, traditional judiciary was Nazified
without important changes in the personnel. It means that unity and homogeneity
among judiciary and Nazi government, which was required for jurists to “see the facts
in the right way, listen the statements rightly, and understand the words correctly”
could be sustained without appointing Nazi jurists. Instead, Nazification of the
judiciary achieved owing to acquiesce and cooperation of jurists. On the one hand,
traditional jurists recognized the realities of Nazi power and acquiescent in important
changes in law. They salvaged as much of the old system as possible; and in turn the
old system and the old jurists kept in tack. On the other hand, their acquiescence
meant that, traditional judges were then bounded by the enforcement of new Nazi
laws, which violated the legal rights Germans had previously enjoyed. Consequently,
the same judges of the liberal Republic were then assisting the Nazification of German

state and society by ruling in accordance with Nazi laws.®*?

831 \Wachsmann, 2004, p.73
832 Koch, 1997, p. ix
633 Bendersky, 2007, p. 108

230



Moreover, similar to judiciary in Turkey, the acquiescence and cooperation of jurists
with Nazis may be related to their socio-economic background. Nikolaus Wachsmann
informs us that great majority of the German judges, prosecutors, and other senior
legal officials belong to middle class; they are national conservative and anti-
republican. During their service in Weimar Republic, they had kept their distance
from the state. Therefore, they welcomed the revival of nationalism, authoritarianism,
and militarism in the Nazi regime. Professional organizations of legal officials quickly
dissolved themselves in 1933, with individual members joining the association of
National Socialist German Jurists. In addition, support for the regime was reflected in
the rush to join the Nazi party. By 1938, more than half the German judges and
prosecutors were members of the NSDAP.%%*

As will be detailed in the following chapter, in Weimar there emerged a national
socialist legal system next to traditional legal system, as well. In early 1933, Nazi’s
established special courts to handle political crimes. Besides, in 1934 the Nazi’s
Volksgerichtshof (People's Court-VGH) was founded to try cases of treason and
crimes against the state. Both of these special courts were set up outside the operations
of Constitution; because, Article 105 of the Constitution outlawed special courts. So,
they were established thoroughly illegally in terms of Constitutional state. The
interaction between them, however, was not static. In the area of civil law, Nazi legal
system could merely influence the traditional system. Yet, in criminal law, Nazi courts
suspended traditional system altogether. For instance, political crimes altogether
removed from the jurisdiction of regular courts and handled by special courts.
Nevertheless, in the long run, the Nazi legal system and the pressure it put on the

traditional system, did lead to substantial Nazification of traditional law.
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Only for these special courts of Nazis, we can talk about homogenization of judiciary
through appointment of Nazi jurists. That’s because, the appointments of all the
judges to the VGHs were made by the Ministry of Justice. The VGH judges were
hand-picked for their devotion to National Socialism and their expertise in
espionage.®® Ministry of justice also appointed a permanent deputy for the president
of the VGH.®*® As a result, the VGHSs were directly created as the judicial arm of the
NSDAP in order to further the aims of National Socialism. It means that an individual
prosecuted for treason after 1934 would have been certain to be judged by a man, who
was appointed directly and expressly due to his loyalty to the Nazis. Therefore, there

can be no discussion for the independence of jurists of the VGHs.®*’

However, special courts do not constitute a good example for us to see the interaction
of a majority power with liberal constitutional state. It is because, when we turn our
face from traditional legal system of the Weimar Republic to special court system of
the Nazi’s, we step into an area already out of the independence of judiciary, already
saliently political, and already unconstitutional.®®® In such a circumstance, we shall
shift our focus to traditional legal system of the Weimar Republic once again, in order

to notice how the NSDAP influenced independent judiciary. In this area, however,
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unitary, common enforcement of law in line with the NSDAP’s interests was
sustained through general, common acquiescence of the jurists. Put it in another way,
control by the ruling party and common acquiescence of jurists proved enough for
Nazification of legality and functioning of fascism. Hence, at that point, Nazi rule in
Germany exemplifies the capacity and power of common acquiescence and
cooperation of jurists with the ruling party.

One can arrive at a similar conclusion for today’s AKP in Turkey. Accordingly, the
AKP could not yet secure homogeneity within judicial enforcement of laws; and
between judiciary and executive through Cemaat. However, AKP’s control of
legislative, judicial and executive powers of state has more or less achieved. This
control, by the way, depends on cooperation or acquiescence among opposing wills
within state institutions. What matters for us is that, this achieved cooperation vis-a-
vis unconsummated homogeneity is not a political failure. Weimar example shows
that Nazification had as well experienced in the judiciary through acquiescence.
Therefore, political consequences of acquiescence and homogeneity are similar in
practice. Akin to Nazi’s arbitrary power, the AKP on and off acts arbitrarily by
exploiting this achieved cooperation on the basis of acquiescence; surpasses
parliamentary regime and constitutional state. As a result, those who show this
acquiescence today in Turkey, shall regard themselves no less than a member of

Cemaat.

What can be done with the achieved level of control over constitutional state? More
specifically, what can be done with the judicial power made depended to the
government? Criminalization and suppression of political opposition through courts,

that is the subject of the next chapter, is one of the possible answers.
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CHAPTER 5

POLITICS OF COURTS AND AKP’S POLITICAL JUSTICE

In the period 2007-2008, all dimensions of constitutional state were in a process of
change. In June 2007 general elections, a new legislative power was elected. With the
formation of second AKP government and election of Abdullah Giil to Presidency,
both organs of the executive power of the state determined anew. A new constitution
was attempted to be written; the old one was attempted to be amended. At about the
same times, an unusual activism in the judicial power of the state could also be
observed. This activism was not only, but to a large extent related to the political trials
commenced after 2007, which are popularly known as Ergenekon case, the KCK case,
and Hopa case. Principally because of these trials, courts and judiciary have become
one of the key actors of political life in Turkey after 2007. Devrim Aydin argues that
today, political parties both in and outside of the parliament develop their political
stances and policies towards social and political problems depending on prosecutors’
indictments or decisions of courts.®®® Therefore, it is useful to examine them in a more
detailed way; interpret them in a larger context of Turkish political life.; and locate

them in their right place within constitutional State in Turkey.
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5.1 Ergenekon Case

The beginning of Ergenekon trials goes back to the spring 2007. In March 2007, a
magazine called Nokta published what it claimed to be excerpts of the diary of retired
Admiral Ozden Ornek. The diaries included information about two coup plots against
the AKP government, named Sarikiz and Aywsigi. Coup plots were allegedly organized
in 2004 by two high-ranking former generals, Sener Eruygur and Hursit Tolon.
Shortly after diary’s publication, Ornek claimed that the documents were forgeries.
The police raided the offices of Nokta, and the magazine had to suspend its
publication.®*® However, the following developments turned the situation upside
down. In June 2007, 27 hand grenades were discovered in a house in Umraniye,
Istanbul. In addition, in police raids in June, a retired soldier from Special Forces
Command, a retired lieutenant, 2 retired sergeants and the head of the Kuvvai Milliye
Dernegi (National Forces Association) were arrested.®** This was followed by a series
of nationwide police raids during January-March 2008, when numerous people were
taken into custody, interrogated, and arrested. Ergenekon trial, being prosecuted in the

13" High Criminal Court of Istanbul, started as such.

The striking feature of Ergenekon case (as in other political trials mentioned below) is
unending, disturbing and frightening police raids. On January 21, 2008, 27 people
were arrested by police in Istanbul and Izmir. They ranged from retired military
personnel like Land Forces Colonel Fikri Karadag, retired Brigadier General Veli
Kiigiik, and retired Lieutenant Mehmet Zekeriya Oztiirk; to lawyer Kemal Keringsiz
and the author of newspaper Aksam, Giiler Komiircii. On March 21, 2008, police

staged pre-dawn raids on nearly 20 workplaces and private homes in Istanbul and
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Ankara, and detained a dozen suspected. Those taken into custody included the former
rector of Istanbul University, Kemal Alemdaroglu; the chairman of Is¢ci Partisi
(Worker’s Party), Dogu Peringek; and the editor of newspaper Cumhuriyet, ilhan
Selguk. On July 1, 2008, 21 people (academics, politicians, journalists, lawyers,
businessmen, and high-ranking retired military officials) were detained by police in
Istanbul, Ankara and Trabzon. 12 were subsequently arrested, who included Sener
Eruygur and Hursit Tolon; the head of the Ankara Chamber of Commerce, Sinan
Aygilin; and Ankara representative of Cumhuriyet, Mustafa Balbay. They were
charged with forming an illegal organization to provoke a series of incidents, which
would pave the way for a military coup.®*?

On July 14, 2008 first indictment submitted to the court. It is noteworthy that the
indictment came more than a year after the operation got started and people kept
under pre-trial arrest. The indictment charged 86 suspects. Among the allegations

29 <¢,

were “membership to a terrorist group”, “attempting to overthrow the government by
using violence and coercion”, “inciting the people to an armed rebellion against the
government” and “inciting the people to hatred and enmity”.643 Defendants were
alleged to increase the pressure against AKP government by murdering the Catholic
priest Andrea Santoro in Trabzon in February 2006, bombing the offices of
Cumhuriyet in May 2006, murdering one judge in an attack against the Council of
State in May 2006.%** After the acceptance of indictment by the court, police raids
gathered pace. On September 18, 2008 early in the morning, police detained 25 more

suspected members of Ergenekon, including journalist Tuncay Ozkan. 16 of them

were subsequently arrested. In January, 2009, during simultaneous dawn raids across
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country, a total of 70 people were taken into custody, 35 of them were arrested,
including a Full General, a Major General, three retired Generals, and former head of

the Higher Education Council, Kemal Giiriiz.**

On March 8, 2009, the second indictment was presented to the court. Second
indictment included similar allegations to the first; and accused another 56 suspects of
membership to Ergenekon terror organization. The allegations based on two coup
plots published in magazine Nokta, Ayis1g1 and Sarikiz; and two additional coup plots
discovered during police investigations, namely Yakamoz and Eldiven. During the
prosecution process of the second indictment, on April 13, 2009 police detained 39
alleged members of Ergenekon in early morning raids on 83 different places across
Turkey. The detainees were mostly former university rectors, academics and members
of NGOs; including the rector of Baskent University, Mehmet Haberal; the former
rector of Indnii University, Fatih Hilmioglu; the former rector of Giresun University,
Metin Oztiirk; the former rector of Ondokuz Mayis University, Ferit Bernay; the
former rector of Uludag University, Mustafa Yurtkuran; and retired academic Erol
Manisal..®*® Also, police detained Tiirkan Saylan, the head of Cagdas Yasami
Destekleme Dernegi (Association for the Support of Contemporary Living-CYDD)
and taken her into custody. The police proceeded with tracking down nearly 15.000
girls attending schools with Association’s scholarship, and investigated them for their

potential involvement in terrorist activities.®*’

On July 19, 2009 the third indictment was prepared, which charged 52 more suspects.

Thereby, the total number of people accused of being a member of Ergenekon terror
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Ergenekon Conspiracy” in Turkey Analyst, www.silkroadstudies.org

846 Balc1, 2012, p.138; Jenkins, 2009a, p.66,76
%47 Baran, 2010, p.81

237


http://www.silkroadstudies.org/

organization reached to 194. The indictment claimed that the accused members of
Ergenekon belonged to a vast, centrally-controlled organization. This organization
was not only trying to topple the AKP government by provoking a military coup; but
also responsible for numerous acts of political violence in Turkey over the last 20
years (including controlling militant leftists, Kurdish nationalists and Islamist
groups).®*® During investigations, many new documents have emerged, revealing new
military plots such as Kafes Eylem Plam (Cage Action Plan) and Irtica ile Miicadele
Eylem Plan: (Action Plan to Fight Religious Fundamentalism). Very similar to the
initial two coup plots, public informed about these last two coup plans by the
publications of newspaper Taraf.

On November 19, 2009, Taraf published details of an operation called Kafes Planu.
Kafes Plan1 was allegedly prepared by high-ranking members of Turkish navy. The
organization was reportedly planning to assassinate members of non-Muslim
communities and blame the murders on the AKP.%*® A separate indictment was
prepared for Kafes Plani. It was accepted by the court on March 19, 2010 and charged
33 suspects. Documents concerning Irtica ile Miicadele Eylem Plani, on the other
hand, were published by Taraf on June 12, 2009. It is alleged that plan included black
propaganda, conspiracy and attrition actions against the AKP and Giilen Cemaat. The
indictment of irtica ile Miicadele Eylem Plani was accepted by the 13" High Criminal
Court of Istanbul on April 29, 2010.

Meanwhile, during police investigations new armament was discovered in Poyrazkoy,

Istanbul on April 21, 2009. The indictment for Poyrazkdy armaments was accepted on
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January 27, 2010 by the 12" High Criminal Court of Istanbul, which charges 85
suspects.

Another important case of Ergenekon terror organization is Balyoz (Sledgehammer)
trial. The beginning of Balyoz trial once again brings the dubious newspaper Taraf
forth. In January 2010, an unknown person submitted a suitcase to Mehmet Baransu,
an author of Taraf, full with documents, tapes, and CDs. One of those CDs allegedly
included Balyoz Coup Plan. It is asserted that Balyoz Coup Plan was prepared by a
junta leaded by Cetin Dogan, Commander of the First Army. Accordingly, Oraj action
plan in air force and Suga action plan in naval forces against opponents, Dékiim action
plan against religious communities, Sakal action plan against non-muslim community
leaders, Tirpan action plan against anti-coup academics and Testere action plan
against anti-coup liberals were prepared. During investigations, 40 people were
arrested in February 2010; 20 military officers, including former heads of the air force
and navy, have been detained. The indictment of the Balyoz Coup Plan was sent to the
court on July 6, 2010. According to the indictment, the plan envisaged to destabilize
state by staging a series of terrorist attacks, and provoking Greece to shoot down a
Turkish airplane. These would provide the army with a pretext to perform a coup and

remove the AKP from power.%*°

At the beginning, 196 suspects were charged with involvement in Balyoz Coup
Plan.®! Yet, the number has increased since August 2011. Lately, the total number of
accused in the trial is 365. What is interesting in the Balyoz trial is that, the court

accepted in the indictment that plan had never been put into action. The General Chief
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of Staff resisted it; so the coup went nowhere.®*? Therefore, even if we accept that
there is a coup plan called Balyoz prepared by soldiers, soldiers decided not to
implement it. Hence, in Balyoz case, the intention of soldiers to topple government is
charged. Balyoz case proceeded relatively quickly. On September 21, 2012, the court
brought in its verdict. Accordingly, 330 out of 365 defendants have been found guilty.
The court sentenced 325 members of the military (including 89 generals and admirals,
24 of whom are in active service) to imprisonment between 13 and 20 years.®®® The

appealing process continues.

Lastly, the indictment of Andi¢ (Internet Memorandum) case, another allegation
related to Ergenekon organization, was accepted in July 2011. In this trial 22 suspects
were charged, one of whom is the 26™ General Chief of the Staff, ilker Basbug. He
was arrested on January 6, 2012 and accused of “directing an armed terror group” and

“attempting to overthrow the government”.

All these police raids, investigations, indictments and interrelated trials are mentioned
at length with an aim to show how detailed and elaborate the Ergenekon case is.
Firstly, the accusation of “membership to a terror group” and “attempting to
overthrow the government” implies that suspects of Ergenekon case are charged
within the scope of Anti-Terror Law in the OYMs, rather than on the basis of Tiirk
Ceza Kanunu (Turkish Criminal Code-TCK) in regular criminal courts. Secondly,
Ergenekon investigation, which was started in summer 2007, has not been finalized
within 5 years. Just because of its scope and length, it deserves to surpass the
boundaries of courts, and be deemed as a social and political phenomenon. Then, one
may wonder the meaning of this trial. At the heart of the Ergenekon case, there lies

the allegation about planning a military coup against the AKP government. As this

82 Kitfield, James (April 2011). “Exorcising Turkey's Demons”, National Journal
83 Ananicz, Szymon, September 2012
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allegation shows, Ergenekon investigation centers on Turkish military. Therefore, in
the initial stages of the investigation, not ordinary citizens; but mostly members of the
military were feared to be judged. Nevertheless, public at large was anxious. Dawn
raids of police and pre-trial arrests of numerous members of military made the public
suspect that Ergenekon trial, to a certain extent, may be unlawful. Sadly, this belief
was verified by the appearance of indictments. It is mainly because; indictments were
apparently inadequate in showing concrete evidence for accused crimes, and relating
evidences with the defendants. Therefore, as prosecutions and trials continued; pre-
trial arrests and interrogations of Ergenekon case proved to be a means of punishing
military, rather than a fair and just trial.

The influence of this attack to the military was felt strongly in civil society.
Throughout the case, the military is defamed in media which is interpreted as
“touching” the untouchable Turkish military for the first time.®** No doubt,
questioning military’s actions and statute within the State is a prerequisite for the
development of parliamentary democracy and the rule of law. However, what we see
in Ergenekon case is that, military is unlawfully judged. In addition, an investigation
basing on “attempting to organize military coup against the government” spread out to
society and included NGOs and a considerable number of journalists. At the end,
investigations and arrests reached so many individuals known to be in opposition to
the government that public opinion about Ergenekon case has changed. It is now
widely shared that the trials is not actually about struggling with unlawful
organizations within military; but with secular civil society and secular opposition as a
whole. Today, the Ergenekon case is presented as suppression of pro-secular critics

and individuals who oppose the AKP.%>> Indictments of the courts are an instrument
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used to delegitimize and ultimately silence secular opposition. Consequently, the
objective of the Ergenekon case is not only to decrease the power of military; yet to

eliminate secular opposition.®®°

Ergenekon case is not over. Yet, it already brought results. One of the most striking
consequences of Ergenekon investigation has been the creation of a society of fear; a
society full with people who fears criticizing the AKP. Indeed, this fear is well
grounded. For instance, private telephone conversations of opponents of the AKP
were leaked to the media. Hence, many ordinary people are now wary of talking
openly about the government on the telephone.®®” Nevertheless, detention of
prominent secular AKP critics along with possible real criminals is the basic reason of
this fear.%*® It implied that anyone who is critical of the AKP can be associated with
real criminals and arrested. As a result, currently there is a widespread perception that
being in opposition to AKP rule and to the Islamization of society is equal to being a

coup-plotter.®*
5.2 KCK Case

The second large, nationwide and exhausting political trial that started after 2008 is
the KCK case. “KCK” is an abbreviation used for “Koma Civaken Kurdistan”, which
means Group of Communities in Kurdistan. As the name “Kurdistan” indicates, the
KCK investigations and trials are exclusively about Kurdish issue and Kurdish

politics. The first police raid in the KCK case came on April 14, 2009 and included 13
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different cities, principally in eastern regions of Turkey. In Diyarbakir, two executives
of Demokratik Toplum Partisi (Democratic Society Party-DTP-Kurdish oriented party
established before the BDP) and 51 other suspects were arrested. The prosecutor filed
a lawsuit for 52 suspects on May 28, 2009 in the 6™ High Criminal Court of
Diyarbakir.°®® At the beginning, accusation of party members was unexpected for
many. Yet, when the scope of investigation and prosecution became clear in time, it

shocked everyone.

In September 2009, 10 suspects were arrested including the head of Diyarbakir
Municipality Provincial Council, 3 Deputy Mayors, and assistant secretary general of
Diyarbakir Metropolitan Municipality. On December, 24 2009, during the police raids
in Van, Van provincial accountant of the BDP, branch chairman of Mezopotamya
Yakinlarimi  Kaybedenlerle Yardimlagsma ve Dayanisma Dernegi (Mesopotamia
Association for Assistance and Solidarity with Relatives of Disappeared Persons), 4
members of the BDP Party Council, and 10 BDP members were taken into custody.
Out of 17 suspects, 14 were arrested. Police raids were so intense and impetuous that
only 8 months after the beginning of the KCK investigation, over 2.200 people had
been taken into custody and interrogated; and about 10 cases had been opened in

different cities.®*

The indictment of the KCK main trial was submitted to the court in June 2010 and
accepted by the 6" High Criminal Court of Diyarbakir on October 18, 2010. It shows
that suspects waited the beginning of the trial for 18 months under pre-trial arrest.
Under this condition, the main trial of the KCK case started in Diyarbakir and charged
151 suspects, 103 of whom were under pre-trial arrest. Among the defendants, there

were 28 executives of the DTP, 12 mayors of the BDP including Metropolitan Mayor
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of Diyarbakir, Osman Baydemir; 2 heads of the BDP Diyarbakir provincial council, 2
aldermen, and Diyarbakir branch chairman of Human Rights Associations. In time,

the number of defendants increased to 152.

The indictment of the KCK Diyarbakir main trial incriminated the defendants by
“violating the unity and indivisible integrity of the state with its territory”, “being a
member of armed terrorist organization”, “heading an armed terrorist organization”,
and “aiding and abetting a terrorist organization”. Therefore, the KCK suspects are
charged within the scope on Anti-Terror Law in the OYMs. According to the
indictment, Kurdish armed movement PKK reorganized and renamed itself as the
KCK. Therefore, the KCK is allegedly the same organization with the PKK. Only
difference is that, the KCK is the main umbrella structure, mostly organized in cities.
Hence, it is generally referred as the “urban establishment of the PKK”. Consequently,
the indictment names the terror organization as the “PKK/KCK”. Moreover, it adds
“TM” abbreviation to it; like, “PKK/KCK-TM”. “TM” means “Turkey Assembly”,
which implies that the KCK operates and establishes assemblies in other countries as
well. It is claimed in the indictment that the KCK aims to establish an independent
Kurdistan. This requires the formation of a single state encompassing certain regions
of 4 different countries; namely, Irag, Iran, Syria, and Turkey. In this direction, the

PKK/KCK-TM’s first goal is to form an autonomous structure within Turkey.®®

The KCK case bears violations of the rule of law. For instance, pre-trial arrest is a
denial of freedom and obviously not less than a pre-emptive punishment for the
suspects. Nevertheless, the most obvious violation of the rule of law in the KCK case
is denial of speech in mother language. In the first hearing of Diyarbakir main trial in

the 6™ High Criminal Court, the defendants stated their will to make their statements

®? flkiz, Fikret (July 2012). “11 bin 679 sayfalik KCK iddianamelerinin dzeti ne?”, interview by Hazal
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in their mother language, which was Kurdish. However, the court refused this claim.
The court justified its decision by indicating defendants’ police statements, which
were in Turkish. When the defendants insisted in giving their statements in the court
in Kurdish, the court wrote about Kurdish to minutes that defendants spoke in “an
unknown language”. The issue got tense and lawyers applied to a higher court on
November 8, 2010 demanding the defendants’ right to make statements in their
mother language. Two days later, the higher court refused the demand of the lawyers
with the same justification. In the 15™ hearing of the trial, the court did not permit the
defendants to make their statements in Kurdish again. Yet this time, chief judge wrote
to minutes, the defendants wanted to defense themselves in a language “thought to be
Kurdish”. In the 21* hearing of the trial on April 19, 2011, however, lawyers, number
of whom was as high as 100, declared their recuse and left the hearing room, as the
court did not allow their making statements in Kurdish once more. In addition, in the
hearing on August 10, 2011, the court muted the microphone when Diyarbakir branch

chairman of the Human Rights Associations spoke in Kurdish.®®®

The other KCK trial in Diyarbakir was sued in the 5™ High Criminal Court. In this
second trial in Diyarbakir, 22 suspects were charged, 10 of whom were under pre-trial
arrest. Glilser Yildirim, a member of parliament (MP) elected from Mardin was also
charged in this trial. The defendants were incriminated as “being a member of armed
terror organization” due to conducting activities in Democratic Urban Assembly of
Mardin. Indictment of this trial alleges that foundation and functions of the Urban
Assembly relied on the PKK/KCK-TM charter. According to the indictment, urban
assemblies are grass root organizations of the PKK/KCK-TM structure. Meanwhile,
another city where the KCK investigations and trials centered is Van. In the first KCK

trial in Van, 17 suspects were charged in the 3™ High Criminal Court, 14 of whom
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were under pre-trial arrest. The first hearing of the trial took place on November 2,
2010. On the other hand, the indictment of the second KCK trial in VVan was accepted
in April 21, 2011. 15 suspects (arrested in Hakkari in 2010) were charged in this trial.
The indictment of the second KCK trial in Van claimed that disciplinary board of

Democratic Urban Assembly of Hakkari acted as “people’s court”.*®*

The KCK investigations intensified before June 12, 2011 general elections. Prior to
June 12, the AKP started to pursue a very aggressive policy towards the BDP;*®® so
much so that, almost half of the detentions and arrests in KCK case have occurred
since April 2011. Between April 25-29, 2011, only in four days, 60 people were taken
into custody in different cities, including BDP executives; and majority of them were
arrested. The immediate result of police raids and investigations was that many Kurds,
number of whom exceeded 2.000, were made incapable to vote in the elections.
However, under any circumstances, election results made the AKP’s nightmare came
true. In 2011 general elections, the BDP supported the independent candidates of
Labor, Democracy and Freedom Bloc (also included some leftist parties’ candidates),
and this bloc realized an unprecedented success. The bloc received 6.58 percent of
national votes and garnered 36 seats in the parliament. Moreover, in southeast regions,
the bloc beat the AKP. The AKP received 37 percent of the votes cast in 12 provinces
of southeast region, while the bloc received 50.8 percent. Then, by and large the AKP
could be the winner of the general elections; however, the party lost votes in the

southeast.®%®
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The victory of the BDP came with a price. The KCK investigations became
nationwide after the elections. Up until September 2011, nearly all of the detentions in
the KCK case took place in predominantly Kurdish southeast cities of Turkey.
However after then, there has been a rise in the number of arrests in the west of the
country. On September 23, 2011 during police raids in izmir, 34 people were taken
into custody and afterwards 30 of them were arrested. Among the arrested, there were
BDP district chairman, members of the BDP Party Council, 1 party provincial
executive, 8 party district executives, and a member of party central executive
committee. On October 4, 2011, 92 people were taken into custody; 14 district
chairmen, 12 provincial executives, 7 members of party council and almost all of the
former provincial executives of the BDP were among them. The very same day, 31
people in Diyarbakir, 20 people in Gaziantep, and 2 people in Ankara and Hakkari
were taken into custody. Thereby, between August-September 2011, 908 people in

total had been taken into custody.®®’

Only in November 2011, 270 people were taken
into custody during police operations in Mersin, Gaziantep, Bitlis, Diyarbakir, Aydin,
Mugla, Sanlwrfa, Mardin, and Ankara. During police operations in Istanbul on
October 31, 2011, 47 people were taken into custody. Professor Biisra Ersanli, a
respected academic from Marmara University, and Ragip Zarakolu, a prominent

publisher and human rights activist were among them. Both Ersanli and Zarakolu

were subsequently arrested.

Beside the KCK main trial in Diyarbakir, the most salient of the KCK trials is the one
which takes place in Istanbul. The KCK trial opened in the 15" High Criminal Court
of Istanbul is known as KCK Istanbul main trial. In this trial, 205 suspects are
charged; 140 of them are under pre-trial arrest. The indictment of the KCK Istanbul
main trial asserts that the latest strategy of the PKK/KCK is defined as to protect

%7 Tahaoglu, Cigek “Istanbul'da 92 Kisi Gozaltinda”, 04.10.2011, www.bianet.org; “KCK Operasyonu:
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Kurdish existence and provide Kurdish freedom. This strategy relies on social
construction, and has both armed and political dimensions. Yet, most importantly, it
depends on democratic autonomy. According to the indictment, the PKK/KCK
accelerated its political activities, mass demonstrations, and acts of violence. This is
allegedly a matter of life or death for the organization. With an objective to increase
PKK’s political activities, regenerate policies, and educate people in line with the
PKK/KCK’s ideology, and thereby construct a new society, Political Academies were

founded in many cities.

Political Academies allegedly functioned as training centers of the organization.
Accordingly, the content of the training given in Academies was similar to what the
PKK provided to its militia in mountain camps. It is further claimed that through
Academies and various cultural associations, the PKK/KCK reached to “innocent”
people. Afterwards, these innocent people were indoctrinated, and some of them were
sent to rural areas. Some, however, were tasked in urban establishment of the
organization.®®® There are two points to be made. Firstly, through Political Academies,
the PKK/KCK is directly associated with the BDP. It is stated in the indictment that
PKK/KCK-TM’s provincial executive meetings have taken place in the BDP
buildings, and BDP’s cadre who administer the organization has participated to the
meetings in Istanbul. It is also claimed that Academies were opened under BDP’s
legal personality and functioned as the training camps of terror organization.
Therefore, there is allegedly an organizational tie and unity of purpose between the
BDP and the PKK/KCK. Due to this tie, prosecutor of the trial pronounces referring
the BDP to Chief Public Prosecutor of the Republic for consideration of party’s legal

status; implying the likelihood of its closure.®®®
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Hence, the KCK case may lead to the closure of the BDP. This constitutes a constant
threat directed against the party. Similarly, parts of the indictment concerning the
BDP imply that the main target of the KCK case is the BDP itself. This is the most
irritating and contentious point of the case: it is the Kurdish politicians and even
representatives of the people who are readily made an object of police harassment,
and being charged. Up until November 2011, 10 mayors, 8 deputy mayors, 2 vice
mayors, 2 former vice mayors, 2 former mayors and 29 aldermen of the BDP are
under arrest. Actually, some of the activities given a place in the indictment are
closely related to usage of rights and freedoms; like, freedom of speech and
association; right to organize labor unions, hold meetings and demonstrations; right to
vote, to be elected and to engage in political activity. Therefore, as Human Rights
Watch has noted, KCK investigations and arrests seemed less aimed at addressing

terror than at attacking legal pro-Kurdish political organizations.®™

In terms of the numbers; number of trials or number of who interrogated, taken into
custody, arrested, and accused, the KCK is the largest case of the three political cases.
It is nothing but massive. From April 14, 2009 when the KCK investigation began, up
until November 2011, nearly 8,000 people have been detained on charges of
membership to KCK organization, of whom almost 4,000 have been arrested.®”* These
numbers increased even more after autumn 2011, when the AKP experienced electoral
defeat in the southeast. After this date, the KCK investigations started to center on
pro-Kurdish newspapers, journalists and academics more than the BDP members. For
instance, on November 3, 2011, police conducted operations in Mersin, Erzurum,

Bingdl, Diyarbakir and Antalya. Journal Ozgiir Giindem was raided. 2 authors of the
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journal and 70 lawyers; in total 100 people were taken into custody.®’? Arrested
lawyers were accused of conveying Abdullah Ocalan’s (leader of the PKK, who is

imprisoned in imrali prison) messages to PKK’s military quarters in Qandil.

For lawyers and journalists, separate indictments were prepared. Therefore, beside
Istanbul main trial, two more cases are presented to the courts in Istanbul. The second
KCK trial in Istanbul is known as “trial of journalists” and it charges 44 suspects. Its
indictment was prepared on April 12, 2012. The third KCK trial in Istanbul, on the
other hand, started in the 16™ High Criminal Court on July 16, 2012. It charges 50
suspects. 36 of them were under pre-trial arrest and 46 of them were lawyers. So, the
third KCK trial in Istanbul is known as “trial of lawyers”. In the indictment of this
trial, which was accepted by the court on April 3, 2012, suspects were accused of
forming a “committee of the leadership” (Onderlik Komitesi). During the hearings of
the trial, the indictment only summarized to the defendants, which was unlawful. In
addition, the demand of the defendants to make their statements in Kurdish was

refused.

All in all, while the KCK case progressed and spread to the west of the country, we
see that investigations are both enlarged and intensified. Simultaneously, the pressure
on the BDP and the civil society is increased. Michael Gunter commands that
accusation of “membership of a terror organization” extended in the KCK case to
those who share the PKK’s stated goal of greater rights and liberties for Turkey’s
Kurds. For instance, Biisra Ersanli is incriminated in the indictment of the KCK main
trial in Istanbul as being the head of the terror organization due to her participation to

673

and giving lectures in Political Academies.”’ Hence, mere “association” is deemed

872« CK'de Simdi de Avukatlar Gozaltinda”, 22.11.2011, www.bianet.org

878 «XCK Iddianamesi Agiklandi: Ersanli'nn KCK Yéneticisi Oldugu iddia Ediliyor”, 19.03.2012,
www. bianet.org
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enough to be counted as a “terrorist”. As a result, although some of those charged with
membership of the KCK are PKK activists and sympathizers, many others appear
guilty of nothing more than advocating greater Kurdish cultural and language
rights.”* Accusation of human rights activists, lawyers, academics, and journalists, on
the other hand, has changed public perception of the KCK case. It made the public
think that the AKP is using the KCK investigation as an instrument not only to crush
Kurdish opposition, but also to criminalize any supporter of Kurdish politics fall
outside of its party. Hence, the KCK arrests started to be perceived as a ‘war on

. 7
dissent’ rather than a ‘war on terror’.6™

The KCK investigation and detentions continued in 2012. On June 26, 2012, 58
people were taken into custody in Ankara, all of whom were members of Kamu
Emekgileri Sendikalart Konfederasyonu (Confederation of Public Workers Unions-
KESK). Beside those mentioned above, new cases were presented to the courts in
Adana, Erzurum, and izmir. In conclusion, from April 2009 when KCK investigation
started, up until July 2012, 113 cases were presented to the courts all over Turkey. In
total, 2.146 people were charged in these trials; 992 of them are under pre-trial arrest.

274 of the charged are BDP members, even MPs.®” The trials continue.
5.3 Hopa Case

Hopa case concerns a protest in a small district in Black Sea region, which turned into
an incident. On May 31, 2011, the Prime Minister Erdogan held a public meeting in
Hopa, a district of Artvin at the coast of Black Sea. The meeting of the Prime

Minister, however, was protested by the people. The demonstrators protested AKP’s

674 Jenkins, 2011a
7% Gunter, 2013, p. 444
878 flkiz, p.43
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policy of tea quotas (exclusively farmed in the region), construction of hydroelectric
power plants and consequent destruction of nature in the region. The police did not
allow the protest, and attacked the demonstrators. A retired school teacher, Metin
Lokumcu, affected by the piper gas that the police used extensively to defuse the
crowd. Lokumcu died at the scene of the protest after a heart attack. In the clash
between the police and the demonstrators, one of the guards of the Prime Minister was
also hurt. At the time of the incident, tens of demonstrators were taken into custody.
Many of them were arrested afterwards. The developments got extraordinary after that

moment.

The police raided the homes of demonstrators at night in May 31, and early in the
morning. During the raids, approximately 60 people were taken into custody.
Suspects, on the other hand, were waiting their turn to be interrogated by the
prosecutor. Yet unexpectedly, 31 suspects were taken by police to Erzurum at 5 am in
order to be interrogated by Specially Authorized Prosecutor.®”” After then, 16 out of
31 suspects were arrested and consigned to the 2™ High Criminal Court to be charged
within the scope of Anti-Terror Law. Prosecutor nolpros the indictment against 9
people. It meant that they were referred back to the regular courts in Hopa. The rest 7
suspects, however, accused of “propagating an armed terror organization”. This is
what made Hopa case a political trial. Ordinary people demonstrating against ruling
party’s policies are made propagators of terrorism; and an ordinary dispute between
the police and demonstrators is removed from the domain of regular courts and

introduced to specially authorized courts.

The indictment for 7 suspects was accepted by the 4™ High Criminal Court on August
24, 2011. The indictment asserts that the protest in Hopa on May 31 was organized by

socialist illegal organizations. The suspects, on the other hand, conducted terrorist

877 “Hopa Davasi Basladi”, 04.06. 2011, www.sendika.org
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activities and propagated terror organizations. The indictment shows the following
evidences to testify suspects’ attributed crimes: covering faces during the event in
order to hide identity, chanting Giindogdu Mach (a socialist march) and Dev-Geng
March (march of the now-extinct Revolutionary Youth), holding posters with “fist
with star” figure on it®”® and written “Lokumcu will live in our Revolutionary Path”,
shouting slogans “all of us is from Hopa, all of us is bandit”,®”® hanging banners to
walls, and raising left fist up. Relying on these evidences, the indictment accused the
suspects with propagating illegal Tiirkive Halk Kurtulus Partisi-Cephesi (Turkey
People’s Liberation Party Front -THKP-C).®® However, such an organization did not

exist at the time of the incidents.

9 suspects, who were referred back to the regular courts in Hopa, were released; 5 of
them on October 24, 2011 and the rest on November 4, 2011. As for the arrested 7
charged in the high criminal court, the accusations were severe. Yet, the indictment
was full with errors. For instance, the indictment first asserted that demonstration was
organized by illegal organizations. Right after this, it stated that demonstrators were
members of Ozgiirliik ve Dayanisma Partisi (Freedom and Solidarity Party-ODP),
Ezilenlerin Sosyalist Partisi (Socialist Party of Oppressed-ESP) and Halk Evleri
(People’s Houses). However, all the ODP, the ESP and Halk Evleri are legal
organizations. In addition, the indictment included almost no concrete evidence. In the
basis of common slogans and chants, legal organizations of the ODP, the ESP and
Halk Evleri are tried to be associated with an illegal organization. Therefore, it was

not a surprise for many that, in the first hearing of the trial on September 14, 2011, the

878 This is the symbol of Devrimci Geng (Revolutionary Youth) and Devrimci Yol (Revolutionary Path)
organizations. Devrimci Yol is one of the groups appeared after the dissolution of the THKP-C. None
of the three exists today.

87 Bandit was the name attributed to demonstrators by the Prime Minister Erdogan.

880 Soylemez, Ayga.“Hopalilara "Olmayan Orgiitin Propagandasindan" Dava”, 25.08.2011,
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4™ High Criminal Court decided lack of jurisdiction. It meant that 7 suspects were
acquitted from the allegation of propagating a terror organization. ®®*

However, it was not the end. 10 months after the incident, on April 12, 2012, a second
indictment for the demonstrators was prepared. This time, the trial was seen in the
regular courts. In the scope of this second indictment, 51 suspects were charged in the
Criminal Court of First Instance of Hopa on the basis of opposing the Law No 2911
on Meetings and Demonstration Marches, obstructing the police, and damaging public
property. In the 65 pages long second indictment, the guard of the Prime Minister, one
superintendent, and a number of police officers were identified as victims. The
indictment stated that the ODP, the ESP and Halk Evleri called the people to protest
the AKP’s policies of environment, water and especially tea farming. As a result of
this call, almost 300 people gathered. Some of the demonstrators wanted to hang
posters related to hydroelectric power plants and tea quotas; written “children of the
Black sea protect its water and tea” on them. Yet allegedly, these posters irritated the
Prime Minister and the AKP members in the meeting.®®® For that reason, the police
intervened to demonstrators. The demonstrators, on the other hand, alleged to respond
back to police by throwing stones. In the subsequent events, the indictment claims that
some police officers were harmed, police autos were damaged by these stones, and the
AKP district building were attacked. Moreover, the indictment appraised “stone” as a

kind of weapon, and demanded half percent penalty increase for the suspects.

One may realize that in the indictment, telling of factual situation is mixed with
persecutor’s personal opinion. The demonstrators held some posters; but that these

posters “irritated” the Prime Minister is the evaluation of the prosecutor. Moreover,

88! Details of Hopa case were complied from www.bianet.org and www.sendika.org

882 «Tag1 silah sayan Hopa savcisi terfi etti”, 16.05.2012, wwww.haber.sol.org.tr; “Hopa Davasi 14
Ocak'ta”, 12.01.2013, www.yurtgazetesi.com.tr
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inclusion of personal opinion blurs the causal explanation of judgment. What is
deemed illegal by the court in the second Hopa trial; holding posters or irritating the
Prime Minister? Additionally, appearance of disturbance of the Prime Minister as an
element of causal explanation harms impartiality of the court. It is because; one party
of the trial is already defended in the indictment of the prosecutor. Yet, there are other
reasons to doubt about the impartiality of the court in Hopa trial. For instance,
unlawfully, the political backgrounds of the suspects were investigated by the police.
The suspects’ participation to May Day gatherings and their support of worker unions
years ago were scrutinized, and covertly presented to the prosecutor as “wrong
doings” of the suspects. Such acts of the court, besides its appreciation of stone as a
kind of weapon equal to the arms used by police, destroyed any hope for impartiality
of the court, and a just trial. Rather, it created an impression that the court already had
a decision about the suspects before the start of the trial; and just following the

procedures to announce it.

Meanwhile, a third indictment was prepared, charging 9 suspects for harming the
guard of the Prime Minister. Later on, the second and the third trials were united and
made into a single trial charging 60 suspects on the basis of opposing the Law No
2911.

On the other side, Hopa incidents in 31 May triggered nationwide protests at the very
same day. In Pazar district of Rize, another city in the Black sea region, a press
statement was issued. Due to this press statement, some months later, 22 people were
charged on the basis of opposing the Law No. 2911 on Meetings and Demonstration
Marches. The first hearing of Pazar trial took place in December 2012. Similarly, 24
people, who protested Hopa incidents and the death of Lokumcu, were charged in
Hatay on the same grounds. Hopa incidents were also protested in izmir in 31 May.

Due to this protest, 15 people were investigated on August 18, 2011, approximately
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%3 In Istanbul, two protestors were taken into custody in

2.5 months after the protest.
May 31 and later on, charged on the basis of opposing the Law No 2911 and
damaging public property. A second protest was organized in Istanbul on June 1,
2011. The demonstrators marched towards AKP’s office of provincial head and issued
a press statement. 16 people were taken into custody at the time of the protest. Yet
later, police raided the homes of demonstrators and took 16 more into custody. 28
people in total were charged on the basis of opposing the Law No 2911 and damaging

public property.

Nevertheless, the largest of the protests took place in Ankara. Hearing the death of
Lokumcu, protests were organized in Ankara on May 31. 54 people were taken into
custody at the scene of the events; 22 of them were arrested. The indictment for the
suspects, on the other hand, prepared by the office of Specially Authorized Prosecutor
of Ankara in 4.5 months and presented to the 11" High Criminal Court of Ankara on
September 30, 2011. Accordingly, 28 suspects were charged within the scope of Anti-
Terror Law, Article 5. They are incriminated by being a member of an armed terror
organization, propagating an armed terror organization; and also intentional injury,
damaging public property, opposing the Law No 2911, and obstructing the police.
Similar to Hopa trial of the Hopa case, the indictment of Ankara trial incriminates
Halk Evleri by conducting actions under the guidance of terror organization. It also
alleged that the suspects were members of the THKP-C.%®* Meanwhile, the following
evidences were showed for suspects’ alleged membership to a terror organization and
propagation of it: throwing eggs, university course books which “aim to spread leftist
ideas”, flagstaff found in the scene of incidents, a broken umbrella written “Ankara
Chamber of Medicine” on it, legal journal named Feminist Politics, and a banner

concerning transportation price raise. In addition, some of the suspects had their hair

883 Karaca, Ekin. “"imamim Ordusu Slogan1 Attin m1?" Sorusturmasi”, 18.08.2011, www.bianet.org
884 «Ankara’nin Hopa Davasi Bagladr”, 19.06.2012, www.sendika.org
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cut after the protest in Ankara. This was interpreted by the court as an act to disguise
themselves; and presented as another evidence of suspect’s committing the alleged
crimes. Interestingly, prosecution of the ‘“hair-cut event” continued after the
acceptance of the indictment. Accordingly, hair of one of the defendants under arrest,
Ozan Giindogdu, was being cut in the prison. To cheer him up, 5 of his friends had
their hair cut, too. They took pictures and sent it to Giindogdu. 10 days later, 3 of them
were arrested. The prosecutor asserted that the three had their hair cut in order to hide

their identity as well. °®

The first hearing of the Ankara trial took place on December 9, 2012 and all the
suspects under arrest were released. The trial continues in the 11™ High Criminal

Court of Ankara.

A second trial was presented to the court on December 15, 2011 in Ankara for those
who participated to protests. It charged 48 suspects; 3 of whom were lawyers. They
were charged in regular criminal courts on the basis of opposing the Law No 2911 on
Meetings and Demonstration Marches. The evidences against the suspects involved
shouting the slogan “revolt, revolution, freedom”, wearing pusi (a kind of scarf
associated in Turkey with Kurds), and wearing hood. The lawyers are, on the other
hand, separately accused of insulting police officers.®® At its anniversary on May 31,
2012, Hopa incidents were commemorated and protested in Ankara. Subsequently,
police interrogated 50 suspects including the heads of the KESK and Halk Evleri. The
indictment for these 50 suspects was prepared on July 26, 2012. Consequently, a third
trial had been opened in Ankara. Carrying a black wreath written “AKP the killer”,
holding a poster written "we will call the AKP to account for the deaths and cruelty”,

and marching towards AKP’s office of provincial head were shown as evidences of

88 Siylemez, Ayga. “40 Yillik Sanik: "THKP-C Ayaga Kalk!"”, 07.12.2011, www.bianet.org
888 Sgylemez, Ayga. “Ankara'da Ikinci Hopa Davasi” , 16.12.2011, www.bianet.org
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alleged crimes.®®” On October 19, 2012, on the other hand, the second and the third
trials were united; and hence, there appeared a single trial with 98 suspects, charged
on the basis of opposing the Law No 2911 on Meetings and Demonstration Marches.

The evidences that the courts shows in all Ankara trials of Hopa case are more than
inadequate. Some of them are ridiculous. Accusations and the evidences create the
feeling that they are specifically made up with an aim to charge the suspects. Time to
time, this is exactly the case. For instance, books acclaimed to aim spreading leftist
ideas in the indictment accepted by the 11™ High Criminal Court of Ankara, were
either belong to Karl Marx, V. I. Lenin, Mahir Cayan, Deniz Gezmis or Ibrahim
Kaypakkaya,’®® or they were books and leaflets written about them or having images
and pictures of them. In fact, some of the books were university course books. Yet,
more importantly, all of them were legal. However, in order to indicate that the books
and leaflets are inconvenient, the police covertly presented to prosecutor the
confiscation verdict on them adjudicated in 1970s; an act which is thoroughly out of

law.%° The trials continue.
5.4 Common Features of the Political Trials

In all of the three cases, the scope of the investigation is broad; trial process takes
many Yyears; trials spread countrywide; and hundreds or thousands of people are
charged. All of them are closely watched by the public; and all of them create anxiety
and fear in the public. Therefore, they differ from other criminal trials, and achieve

historical importance for Turkish political life. For sure, proceedings and contents of

887 Benli, Mesut Hasan. “Kisa Metraj Hopa Iddianamesi” 27.07.2012 Radikal, www.radikal.com.tr;
“Sorularla Ankara-Hopa Davasi1”, 7.12.2011, www.sendika.org

%88 The last three are leaders of revolutionary movements in Turkey in 1970s
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the three cases are different from each other in many respects. Yet, they share
common features as well. For instance, at the beginning, investigation processes of all
are started on the grounds of membership to, or propagation of an armed terror
organization. However, most importantly, all are overseen in the OYMs. Therefore,
characteristics of the OYM:s shall be examined more closely in order to understand the

political significance of these trials.

5.4.1 Specially authorized courts and Anti-Terror Law

The OYMs are high criminal courts. They are introduced with the new Ceza
Muhakemeleri Kanunu (Turkish Code of Criminal Procedure-CMK) No 5271;
prepared and proposed by the AKP government in June 2004. Articles 250-252 of the
new CMK establish high criminal courts, which have special authorities. According to
Article 250 of the CMK, trials launched against crimes defined in Articles 302-339 of
the TCK No 5237 will not be conducted in regular courts, but be assigned to assize
courts whose judicial district is to be determined by the HSYK at the proposal of the
Ministry of Justice. In other words, defendants charged by named crimes will be
judged by exceptional courts, be formed by the government via the Ministry. The first
question comes to mind is, who is to be charged in the OYMs. Majority of the crimes,
defined in Article 302-339 of the TCK, and assigned to the OYMs, fall into the scope
of Anti-Terror Law No 3713. Accordingly, Articles 302, 307, 309, 311-315, 320 and
the first paragraph of Article 310 of the TCK are defined as terror crimes in Article 3
of Anti-Terror Law. Putting upside down, all of the terrorist crimes are regulated by
Article 250 of the CMK, and are overseen by the OYMs. Indeed, this is the main legal
connection between three political cases examined above and the OYMs.

Consequently, our analysis of the OYMs shall include Anti-Terror Law first of all.

Terror is defined as any kind of act aiming to change the characteristics of the state

and its political, legal, social, secular and economic order; impair the integrity of the
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state with its country and nation; endanger the existence of the state; weaken or
destroy or seize the state authority; eliminate the basic rights and freedoms and
damage the internal and external security of the state, public order or general health of
the country. Additionally, in order to achieve these goals, using any of the methods of
extortion, intimidation, discouragement, menace and threat by force and violence by a
person or persons belonging to an organization is named as terror (Article 1 of the
Anti-Terror Law). The text of the article is long and complicated; so that, what is
really deemed as terror crime is blurred. Whether they are the objectives of the acts or
the usage of force and violence to achieve these objectives is deemed crime, is
unclear. Therefore, it would be more helpful to look at which crimes are perceptibly

named as terror crimes.

Accordingly, impairing the integrity of the state with its country and nation (Article
302 of the TCK); partially or totally damaging the facilities and material of armed
forces, and agreeing to the benefit of enemy armed forces (Article 307 of the TCK);
attempting to destroy, change or block the functioning of order envisioned by the
Constitution by force and violence (Article 309 of the TCK); assassinating or
attempting to assassinate the President (first paragraph of Article 310 of the TCK);
attempting to destroy or partially or totally block the functioning of legislative organ
or by force and violence (Article 311 of the TCK); attempting to destroy or partially
or totally block the functioning of executive organ or by force and violence (Article
312 of the TCK); provoking people to armed rebellion against government (Article
313 of the TCK); setting up and directing armed organization with an aim to commit
crimes against the security of the state and constitutional order (Article 314 of the
TCK); supplying arms to above mentioned armed organizations knowing their aims
(Article 315 of the TCK); and joining the army of foreign states without the
permission of government (Article 320 of the TCK) are terror crimes according to
Article 3 of Anti-Terror Law.
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All of the crimes that named in Article 3 of Anti-Terror Law are defined in the TCK
as “Crimes against the State and Nation”. They target state power; either of existence
of it, its internal or external security, constitutional order, and functioning of the
constitutional order (which means the functioning of legislative, executive or judicial
organs). In addition, their purpose is to oppose, change or undermine state power.
Therefore, it will be appropriate to call them as “crimes against the state”.*®® In the
same vein, respected jurists Cetin Ozek, Haluk Inanici and Koksal Bayraktar
underline that crimes against the state are actually political crimes.®®* Their targeting
state power and their purpose of changing or opposing it are sufficient reasons to give
them a political nature.®® Similarly, according to Ugur Uzer, there are certain actions
directly political by their nature; the action itself is political without any further factor
attached to it.°®* Crimes named in Article 3 of Anti-Terror Law are such actions.
Consequently, terrorist crimes are actually and substantially political crimes.
However, in legislations, there is no reference to their political nature. If so, why are
political crimes not named as political crimes but terrorism? Why are political
purposes of opposing, changing or undermining state power made terrorist purposes,

and why are opponents made terrorists?

Actually, crimes against the state were directly named as political crimes, or say it
differently; political crimes were named in legislations as political crimes up until

1991. In 1991, however, ANAP government of Turgut Ozal enacted Anti-Terror Law.

890 Bzek, Cetin (1967). Sivasi Iktidar Diizeni ve Fonksiyonlar: Aleyhine Ciiriimler. Istanbul: Istanbul
Universitesi Yayinlari No: 1251, p. 9

% fnanici, Haluk (2011). “Orfi idare Yargisindan Yeni Devlet Giivenlik Mahkemelerine Sanik
Haklar1” in Parcalanmis Adalet: Tiirkiye'de Ceza Yargisi. Inanici, Haluk (ed). Istanbul: iletisim
Yayinlari, p.35; Bayraktar, Koksal (1982). Sivasal Sug. Istanbul: istanbul Universitesi Yaymlar1 No
2097, p.102; Ozek, 1967, pp. 9, 415

892 Aydin, Devrim (2006). “Terér Eylemlerinin Siyasal Su¢ Agcisindan Degerlendirilmesi” in
Uluslararast Hukuk ve Politika, Vol. 2, No.7, p.8

893 Uzer, Ugur (1984). “Ceza Hukukumuzda Siyasal Sug’ “in Ankara Barosu Dergisi, No. 6, p. 881
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With Anti-Terror Law, articles regulating political crimes; namely, Articles 140, 141,
142 and 163 of the old TCK were removed from the scope of the TCK and placed
within Anti-Terror Law. In this wise, the concept of political crime is wiped out from
legislations, so to speak.®® All political crimes are renamed as terrorism and all
political criminals, regardless of their political beliefs, are deemed terrorists.

In the meantime, terror crimes are not limited with those mentioned above. Article 4
of the Anti-Terror Law names approximately 50 Articles of the TCK.®* They include
migrant smuggling, human trafficking, intentional killing, instigation to commit
suicide, intentional injury, torture, threat, blackmail, force, deprivation of liberty,
prevention of education and training, prevention of political rights, prevention of
freedom of belief, thought and opinion, violation of domicile, prevention of business
and labor, prevention of trade union rights, qualified theft, plunder, and damaging
property.®®

are committed for terror purposes described in Article 1. Therefore, first, the purpose

Article 4 states that these crimes are considered as terrorist crimes if they

of the crime is decided on; and then, the crimes defined in Article 4 are regarded as

terrorist crimes. In the absence of terror purposes, these are ordinary crimes.

Thereby, we see that actions named in Article 3 of Anti-Terror Law are deemed
crimes due to their target and purpose; these purposes are themselves criminalized.
Yet very similarly, actions named in Article 4 of Anti-Terror Law are deemed terror

crimes looking at their purposes as well. Under such a circumstance, the question

%% fnanici, 2011, p. 35

%% Articles 79, 80, 81, 82, 84, 86, 87, 96, 106, 107, 108, 109, 112, 113, 114, 115, 116, 117, 118, 142,
148, 149, 151, 152, 170, 172, 173, 174, 185, 188, 199, 200, 202, 204, 210, 213, 214, 215, 223, 224,
243, 244, 265, 294, 300, 316, 317, 318, 319 and the second paragraph of Article 310 of the TCK, Law
No 6136, paragraph four and five of Article 110 of Law No 6831, Article 68 of Law No 2863, those
crimes that punished with imprisonment in Law No 4926.

8% Agtas, Ozkan (2012). “Ceza Yasasmnin Golgesinde Siyaset” in Ankara Universitesi Siyasal Bilgiler
Fakiiltesi Dergisi, Vol. 67, No 4, p.19
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what is really deemed as terror crime can be more clearly answered. Although usage
of force and violence is named in the Articles of the TCK that fall into the scope of
Anti-Terror Law, the TCK and Anti-Terror Law punishes political purposes as
terrorism. Put it differently, purpose of an action is enough to be evaluated as

terrorism irrespective of the usage of force and violence.®®’

Article 7, on the other hand, concerns terror organizations. Accordingly, the persons
who set up, direct or be a member of terror organizations with purposes covered by
Article 1, will be charged as setting up, directing and being a member of armed
organizations. Moreover, committing a crime on behalf of the organization,
propagating or praising the organization, participating its demonstrations and marches,
wearing and carrying symbols, images and signs of the organization without being a
member of that group will also be charged in the scope of Article 7. At this juncture,
one point must be clarified. Substantially, covering face and shouting slogans are not
crimes. However, if committed in the demonstrations or marches of a terror
organization, these acts will be appraised as terrorist crimes.®*® Additionally, Article
220 of the TCK also regulates organized crimes. According to this article, a person,
who commits a crime on behalf of the organization without being a member of
organization, will also be charged as a member of organization. In addition, who
knowingly and willingly assists an organization although not being in the hierarchical

structure of it, will be charged as a member the organization.

All in all, the scopes of Article 4 and Article 7 of Anti-Terror Law and mentioned
Articles of the TCK are very broad and ambiguous. These legal norms adopt very

2% ¢

loose definitions of “terror”, “membership” and “organization”. In that way, not only

7 Aydin, Oya (2012a). “Hukuk Devleti Nerede Biter, Polis Devleti Nerede Baslar?” in Birikim,
No.273, p.27

8% Aydin, 2012a, p. 27
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armed militants, but also those active on the margins of proscribed organization or
even activists having no meaningful relation with proscribed organization may be
included; regardless of whether or not they are directly involved in the planning or
execution of acts of violence.®® Perhaps more problematic of all is the clause on being

90 As a matter of

charged as a member of organization without being a member of it.
fact, a crime cannot be defined in this way. If a person is not a member of an
organization, that person cannot be charged on the basis of legislation defining
membership to an organization as crime; because he is already admitted by the court
not-guilty. No matter how erroneous this clause is, it is widely enforced. Still there is
another reason for the broadness of the legal norm terrorism and terror organization.
When looked closely, we see that the crimes defined in the Article 250 of the CMK
charge not only acts, but also attempts. It means that, attempting to commit a
political/terror crime is deemed enough to commit a crime, without necessarily take
action. Additionally, encouraging and instigation of a crime is regulated separately,
and regarded as independent crimes; even though the crime is not realized. Within this
legal framework, any activity may be regarded as terror and organized crime

depending on the discretion of jurists.

In sum, opposing, changing or undermining state power; or shortly, being political
opponent of the state is regarded as terrorism and charged in the OYMs. However,
due to ambiguous, erroneous and broad legislations, any action may be a terrorist act;
anyone who is disliked may be charged by being a member of terror organization; and
anyone may be made a potential criminal. Today, gathering of three persons together

is literally deemed a terror organization.”® The KCK case provides many examples to

%% Jenkins, 2011a
790 K araca, Ekin. “Hopa'nin Art¢1 Gézaltilarr”, 16.06.2011, www.bianet.org

" Tanrikulu, Sezgin (2010). “Ozel Yetkili Mahkemelerin isleyisi ve Uygulama” in Ozel Yetkili
Mahkemeler (CMK m. 250). Ankara: Tirkiye Barolar Birligi Yayinlari No.191, p. 60
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the broad enforcement of the norm terrorism, which reaches to the borders of

arbitrariness.

For instance, Gurbet Cakar was the former editor-in-chief of the magazine Renge
Heviya Jine. The 6" High Criminal Court of Diyarbakir convicted him to
imprisonment of three years on charges of “membership to an illegal organization and
committing crime on behalf of the organization” and “spreading propaganda of the
PKK”; because; he called Abdullah Ocalan as “the leader of the Kurdish people” and
published photographs of Ocalan and PKK militants. Fatih Tas, on the other hand, is
the owner of Aram Publishing. He is tried on charges of “spreading PKK propaganda”
on the basis of Article 7 of Anti-Terror Law due to publishing a book named
Footpath: Memories of a Guerrilla. Similarly, Ozan Kiling was the editor-in-chief of
the Kurdish newspaper Azadiya Welat. He was charged of “making propaganda of the
PKK” and sentenced to 21 years and three months imprisonment on February 9, 2010
on the grounds of news and articles published in twelve different issues of the
newspaper. In sum, fifty-one journalist and distributors of Kurdish media are accused
during KCK trials of “following news”, “writing books” and “criticizing the
government”. It means that they were being accused because of ordinary journalism
activities. According to Reporters without Borders, Anti-Terror Law is arbitrarily
used to convict and censor journalists who report about the Kurdish question and

certain political figures.’*

At times, a mere expression of opinion is charged within the scope of terrorism in

KCK case. For instance, lawyer Siar Risvanoglu is being charged on the basis of
Article 220 of the TCK at the 6™ High Criminal Court of Diyarbakir on the grounds of

his thoughts voiced in different television programs, one of them being on Roj TV (a

%2 Onderoglu, May 2011
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Kurdish television channel).””® Similarly, Leyla Zana (the MP of the BDP) was
sentenced to prison on May 24, 2012 for “spreading propaganda on behalf of the
PKK”. The charges concerned nine speeches she had made over the years, during
which she had argued for recognition of the Kurdish identity, called Ocalan as a
Kurdish leader, and urged the reopening of peace negotiations between the State and
the PKK."® In addition, a former MP Mahmut Alinak sentenced to jail for 14 months
and 17 days by the Criminal Court of First Instance of Kagizman (Kars) due to a
speech he delivered. It is because, he started his speech with the Kurdish words “Bi-
raemin, xuskemin, xerhatin, ser¢eva hatin” (Welcome my dear brothers and
sisters) and finished with "Biji azadi" (long live freedom). Allegedly the speech also
contained an insult to the Prime Minister and thus was reason for an additional

punishment.”®

Accusation of Ragip Zarakolu provides the last example to how the provisions of
Anti-Terror Law are bended by the courts to cover acts, evidently not-crimes. Ragip
Zarakolu has been a key figure in human rights advocacy in Turkey for decades and
he already has suffered from political repression under former governments. He is
now tried in the 15" High Criminal Court of Istanbul. In the indictment it is stated
that, even though his act of giving lectures seems humane and harmless, this act caters
for personnel and logistic needs of the terror organization.’® It can be realized that,
the court admits that Zarakolu’s act is not a crime; it is harmless. That his act cares the
needs of the organization is the opinion of the prosecutor and the court. Therefore,

Zarakolu is being charged for intentions attributed to his act rather than his act itself.

%3 Onderoglu, May 2011

% Gunter, 2013, p.443

% Onderoglu, May 2011
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The second question concerning the OYMs is how opposition is being charged, which
is as crucial as who is being charged. The OYMs have exceptional judgment rules.
Prosecutors and defendants of the OYMs are given exceptional rights. The criminal
procedure for regular judgments is defined by the CMK. However, the OYMs stay out
of it in many respects. What are these exceptional judgment provisions of the OYMs?
First, Article 91 of the CMK states that, the time frame to keep a person in custody
cannot exceed 24 hours starting from the moment of apprehension. However, it is 48
hours for the OYMs (Article 251 of the CMK). Similarly, in the case of collective
crimes, the time frame for custody is at most 4 days. Yet, the 4-day time period
provided in the Article 91 may be extended to 7 days for a person apprehended in
areas where emergency rule declared (Article 251). Secondly, the CMK Article 102
limits the term of arrest with two years in tasks covered by high criminal courts. If
extended, such extension cannot exceed three years in total. However, the period of
arrest can be implemented as twice as much concerning the crimes overseen by the
OYMs (Article 252 of the CMK).

Third, according to Article 251 of the CMK, investigations of cases covered by the
OYMs are carried out by public prosecutors of the Republic. In cases where it is
necessary for the investigation, public prosecutor of the Republic may go to the crime
scene and place, where evidences are found, and conduct the investigation there. If the
crime has been committed outside the place where the court is located, prosecutor
may ask the public prosecutor of the Republic of the place to conduct the
investigation. On the one hand, this provision allows the prosecutors of the OYMs to
conduct investigations out of their jurisdiction. This enlarges the authority of the
OYMs in terms of place. On the other hand, specially authorized prosecutor’s request
from the prosecutor of the place creates a hierarchical relation between prosecutors of

the OYMs and those of other courts.’®’

7 Aydin, 2012, p.350
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In addition, Article 95 of the CMK states that a relative or a person designated by the
person arrested or taken into custody shall be notified without delay. However, in the
OYMs, if the purpose of investigation is endangered, the person arrested or taken into
custody may be allowed to contact with only one relative (Article 10 of Anti-Terror
Law). Next, in regular courts, the examination of the content of the case file by the
defense counsel and his obtaining copies of the relevant documents can be restricted if
it has the possibility to endanger the purpose of the investigation. However, the
examination and obtaining copies of official records, court expert reports containing
the statement of the suspect or the defendant, and official records concerning other
judicial procedures in which the said people are authorized to be present at, cannot be
restricted (Article 153 of the CMK). But, no document may be obtained by the
defense counsel in the OYMs, if it has the possibility to endanger the purpose of the
investigation, which eliminates defense counsel’s authority to examine the case file

(Article 10 of the Anti-Terror Law).

Moreover, Article 149 of the CMK says that, the suspect or the defendant can utilize
the help of one or more lawyers in every phase of the investigation and trial. During
statement taking in the investigation phase, meanwhile, maximum of three lawyers
can be present. In contrast, the suspect under custody can utilize the help of only one
lawyer and suspect’s contact with his lawyer may be restricted with 24 hours in
investigation and prosecution processes of crimes assigned to the OYMs (Article 10
of Anti-Terror Law).”® Additionally, Article 154 of the CMK allows suspect or the
defendant to meet with the defense counsel any time without any requirement, in
surroundings where the conversation cannot be overheard by others. The exchange of
letters between them is not subject to inspection. These rights are also eliminated in
the OYMs. The Article 10 of Anti-Terror Law states that if lawyer's mediation to

communication between defendant and proscribed organization is suspected, judge

798 Aydin, 2012, p.369
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may decide to the presence of an official in the meetings. Also, the exchange of letters
between them can be inspected; or judge may restrict this exchange partially or
totally.

As seen, the OYMs stay out of the CMK. Articles 250-252 of the CMK bring
exceptions to regular criminal judgment procedure. Therefore, the OYMs have
exceptional judgments and may be called as exceptional courts. Besides, the OYMs
constitute exceptions to the CMK to the detriment of defendants. On the one hand, it
strengthens prosecutors; on the other hand, it deprives suspects and defendants of
some of their regular rights; or rights that they have in other courts. Therefore, what is
exceptional and troublesome about the judgment of the OYMs is the restriction of

% the judgment of the OYMs is unjust as powers of prosecution and the

defense;
defense are unequal.”® Meantime, some of the provisions do not necessarily limit the
defense. They indicate a possibility, and enable the court in this direction. However,
what we see in all of the three cases and actually almost all the trials conducted in the
OYMs is that, any opportunity to limit defense is benefitted by the OYM jurists
without any hesitation. As a result, in almost all trials overseen by the OYMs, time
period of custody is extended; the exchange of letters between defendant and his
lawyer is inspected; secrecy measure for the case files is extensively utilized; defense
counsel’s right to examine case file is restricted; even defendant’s record of statement
is not given to defense counsel. As no time period for secrecy measure is defined in
legislations, it generally last some months. Therefore, defense counsel can see the

evidences against the defendant for the first time in the hearing phase.

" fnanici, 2011, p. 50

"0 Ertekin, Orhan Gazi (March 2011). “Terdrle Miicadele Kanunu'na Gére Gazetecilik Yapmak Sug!”
interview by Ayca Soylemez, www.bianet.org
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So, not only legislations restrict defense in the OYMs; but also jurists take hostile and
insulting stance against defense as well. The most striking example of this hostile
stance is court’s rejection of defendant’s making their statements in Kurdish in the
KCK case. The defendants are Kurdish and hence, their mother language is Kurdish.
The court, however, did not allow them make their statements in Kurdish. Moreover,
the court defined Kurdish as “an unknown language”, which is degrading. Actually,
defendants could be let to make their statements in Kurdish through a translator.
Article 202 of the CMK says, if the defendant does not know sufficient Turkish to
explain his plight, during the hearings, the essential points of the prosecution and
defense shall be interpreted by an interpreter to be appointed by the court. However,
as Zileyha Kili¢ highlights, the court does not ask the defendants; yet by itself rules
whether the defendant knows sufficient Turkish to explain his plight or not. Jurists are

not linguistics, though; they shall have no authority about that. *?

Meanwhile, in Diyarbakir main trial of the KCK case, defendants decided not to
attend hearings to protest court’s rejection of making statements in Kurdish. Yet, they
are brought to the hearing on January 19, 2011 by force. The court, on the other hand,
decided to bring defendants to the following hearings in groups. However, defense
counsel objected to court’s decision. Lawyers advocated that the stance of the court
hampers doing their profession. Afterwards, they left the court room and decided not
to participate following hearings. The court applied to Diyarbakir Bar Association and
demanded the assignment of new lawyers. Yet, Association slowed down the process
of assignment. At this stage, the court made a denunciation against defense counsel

and Association, accusing both of them of blocking the trial. "*3

"2 Kilig, Ziileyha (October 2010). “Yargiglar Kiirtceyi Gérmezden Geldi, Tiirkgeyi Dayatti” interview
by Semra Pelek, www.bianet.org

M3 «gCK Saniklar1 "Gruplar Halinde" Durusmalara Almacak”, 03.02.2011, www.bianet.org; “KCK
Davasi Ertelendi, Savunma Avukatlarina Su¢ Duyurusu”, 3.8.2011, www.bianet.org
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All in all, one must take enforcement of legal norms in the OYMs into account beside
legal norms themselves while analyzing political trials. Only in some steps of the
criminal procedure, the OYMs are subject to exceptional provisions of Articles 250-
252; for the rest, they shall enforce the CMK. However what we see is that, the OYMs
do not follow the regular criminal procedural rules of the CMK where they have to. In
that way, the OYMs witness exceptional and restrictive enforcement of the CMK. The
first example to exceptional enforcement of regular rules is the extent of pre-trial
arrests and excessively lengthy pre-trial arrest periods.”** In trials that have a large
number of defendants, preparation of indictments take nine to ten months; even worse,
the first hearing may take place two years after the start of investigation process.”* In
that case, waiting trial under arrest without knowing what you are accused of

dissipates person’s freedom and is a human rights violation.

Article 19 of the Constitution says, arrest ban can be used for individuals against
whom there is strong evidence of having committed a crime and solely for the
purposes of preventing escape, or preventing the destruction or alteration of evidence.
In other cases, slighter restrictive measures that intervene less into basic human rights
and freedoms of individuals shall be preferred; more severe measures shall be
avoided. In this direction, Article 109 of the CMK defines judicial control and states
that, judicial control can be enforceable to the cases which the law envisions an arrest
ban. The purposes of judicial control are same with arrest ban. Therefore, in the
presence of alternative and slighter measures, arrest ban shall be employed only and

only in exceptional cases.”*® Unfortunately, exceptional practice of arrest becomes

"% Balc1, 2012, p.139

™% Kanar, Ercan (2011). “Ozel Yetkili Agir Ceza Mahkemeleri’nce Uretilen Hukuk” in Parcalanmis
Adalet: Tiirkiye'de Ceza Yargisi. Inanici, Haluk (ed). Istanbul: Iletisim Yaynlar1, p.115

"8 Soyer Giileg, Sesim (2012). “Tutuklamaya iliskin Temel Sorunlar ve Avrupa insan Haklari
Mahkemesinin  Giincel Kararlar1 Cergevesinde Adli Kontrol Konusunda Bazi Tespit ve

Degerlendirmeler” in Tiirkiye Barolar Birligi Dergisi, No. 98, pp. 26-27
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almost a rule in political trials overseen in the OYMs.”*” There are 30 defendants
under arrest for more than 10 years, and there are over 100 defendants under arrest

between 5 to 10 years waiting for the final verdict of the OYMs."*8

However, the general picture is worse than this. Accordingly, the number of detainees
in Turkey has increased after the implementation of new TCK in 2004; so much so

that, it has verged on the number of prisoners.”®

Table 1: Number of detainees between 2001 and 2010 in Turkey

Number of Ratio of number of Percentage of change
detainees detainees (1986 is taken as
to all imprisoned 100)
2001 28.068 50.5 150
2002 25.203 43.0 134
2003 31.776 49.8 169
2004 33.020 48.0 176
2008 56.820 60.2 302
2009 60.606 51.8 322
2010 59.365 49.7 316

Source: Yiicel, 2010, p. 294

More disturbing is that, many of the arrests are later identified as unjust.”® Jurist

Adem Soéziier, who participated to the preparation of new TCK and CMK states that

7 Soyer Giileg, 2012, p. 40

8 Kanar, 2011, p. 109

™9 Yiicel, Mustafa T. (2010). “Tutuklama Paradoksu” in Tiirkiye Barolar Birligi Dergisi, No. 91, p. 293
20 Soyer Giileg, 2012, p. 45
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99 percent of the arrests are unjust.’** Even there are persons in KCK case arrested by
mistake due to name similarity, yet still not been released after the recognition of the
mistake.”?? Therefore, implementation of arrest ban especially in political trials make
many people believe that it is not used by courts as a protection measure; yet rather as

a punitive measure.’?®

Moreover, Article 101 of the CMK urges that justification of the arrest ban shall
definitely be mentioned in arrest requests at the stage of either investigation or
prosecution. In addition, legal and actual reasons explaining the insufficiency of the
judicial control shall be included in the explanation as well. Contrary to law,
justification of the arrest is not stated, and no explanation is made in arrestment
decisions. Only, the text of the law is repeated and stereotype expressions such as

[3

“due to evidences at hand” or “considering suspect’s possibility of escape” are
used.”®* Stereotype expressions are not justifications. Inclusion of such expressions in
the arrestment decisions justifies that the rule of law order and obeying laws is

transformed into stereotype formalities for executors of legal norms themselves.

Second, conduct of the investigations displays a repeated disregard of due process.’?®
According to Article 145 of the CMK, the person to be interrogated is summoned via

a writ, in which the reason for interrogation is clearly stated. Unless he/she does not

2L Soziier, Adem (February 2013). “Tutuklamalarm Yiizde 99'u Hukuksuz, Hukuk Zehirlendi ve
Zayiflatildi!”, www.t24.com.tr

22 Tanrikulu, 2010, p. 62

28 Agik, Ozgiir (2012). “Legal Reforms in Turkey: Ambitious and Controversial” in Turkish Policy
Quarterly, Vol. 11, No. 1, p. 151; Soyer Giileg, 2012, p.40; Kanar, 2011, p. 108

2% Soyer Giileg, 2012, p. 46
2% Sziier, February 2013
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273


http://www.t24.com.tr/

answer the summons, he/she shall be seized by force. The time frame of seizing by
force is not defined in laws; it may be any time of the day. Yet, there shall be adequate
reasons justifying seizing by force and its timing.”*’ In three of the political cases in
the OYMs, the suspects or the accused are often seized by force. Moreover, seizing by
force is enforced in weird times of the days. So that, pre-dawn raids at homes of
suspects became routine.’® For instance, in Ergenekon case, Ilhan Selguk’s home was
raided at 4.30 am, allegedly to prevent him from fleeing. However, he was 83 years
old and had a police guard stationed permanently outside his home, following death
threats from extreme Islamists.”®® Similarly in Ergenekon case, three retired generals
and Kemal Giiriiz were hurried off from their homes by the police at wee hours.”*® In
Hopa case, on the other hand, demonstrators’ homes were raided at night and early in
the morning on May 31, 2011. 31 suspects, who were taken into custody at that day in
Hopa, were fled to Erzurum at 5 am without informing their lawyers and without
giving any justification.” In this way, seizing by force turns out to be a means of

oppression in the OYMs. "%

Third, trials in the OYMs have extraordinarily long indictments. For instance, first
indictment of Ergenekon case was 2,455 pages long, with an additional 441 files of
evidence. Second indictment of Ergenekon case was 1,909 pages long, with 248
additional files of evidence. Third indictment, on the other hand, was totaling 1,454

pages.” The indictment of the KCK main trial in Diyarbakir, meanwhile, is a record

21 Aydin, 2012, p.356

28 Balc1, 2012, p.139

729 Jenkins, 2009a, pp.47-48

30 Karaveli, 2009a

3! “Hopa davasi basladi”, 04.06.2011, sendika.org
82 Aydin, 2012, p.356

733 Jenkins, 2009b
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of 7.578 pages. The indictment could be summarized to 900 pages and read out in the
court. The indictment of the KCK main trial in Istanbul is 2.400 pages long with an
additional 150 files of evidence. The indictment of Istanbul KCK trial known as “trial
of lawyers” was totaling 892 pages, while that of Istanbul KCK trial known as “trial
of journalists” was 800 pages. In sum, indictments of Diyarbakir main trial and three
[stanbul trials of the KCK case totaled as long as 11.679 pages,”>* which is not
possible for anyone to read and comprehend what KCK organization is. Actually, it is
not possible for anyone to read and comprehend any of the indictments of Ergenekon
and KCK trials mentioned above. This being the case, the court generally resorts to
summarizing indictments. However, summarizing the indictment in court or reading it

partially is unlawful and a reason for appeal.

Additionally, the indictment shall include evidences both for and against the suspects.
Yet, indictments of trials conducted in the OYMs do not give place evidences in favor
of the suspects. Instead, they are kept in Property and Evidence Office. Conversely, all
the evidences against them; all telephone wiretaps and text massages, even though
they are irrelevant for the case, are included in the indictments.”® Actually, this
constitutes the main reason of the length of the indictments. When this last point is
taken into consideration, extraordinary lengthy indictments of the trials overseen in
the OYMs lose their innocence. They cease to be accidental or out of necessity. On
the contrary, they are purposefully exaggerated by quasi-evidences against the
suspects. First, this situation circumscribes defense counsel’s ability to defense the
suspect. It is not possible for defense counsel to read and learn the crime, the suspect
is being charged; establish causation; memorize the indictment; and conduct the
defense. Therefore, the purpose of preparing long indictments is exactly to make them

hard for anyone to read and comprehend. Second, long indictments create a negative

3 {lkiz, p. 44
%5 Aydm, 2012, p.369-370
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impression for the suspect, implying that suspect is a violent criminal conducted
pages-long crimes. Therefore, it is a means to mislead the reader against the suspect.

Another commonly encountered practice of the OYMs is unification of the trials. For
instance, in Ergenekon case, trial about attacking Court of Cassation, in which 9
defendants are charged; trial about attacking Cumhuriyet conducted in the 12" High
Criminal Court of Istanbul having 7 defendants, and trial about assassination attempt
to Greek Orthodox Patriarch I. Bartholomeos are united with first Ergenekon trial. In
addition, 3 more trials are united with second Ergenekon trial. Trial about
assassination attempt to admirals charging 19 defendants, Kafes Plani trial charging
33 defendants, 2 more trials charging 12 defendants in total, and trial charging 8 heads
ofthe CYDD and Cagdas Egitim Vakfi (Association for Contemporary Education) are
all united with Poyrazkdy trial. Andig trial and Irtica ile Miicadele Eylem Plani trial
are united as well. Ultimately, on April 27, 2012, first and second Ergenekon trials are
united. According to current situation, Ergenekon case is a single giant trial composed
of unification of 22 indictments. It charges 287 defendants, 65 of whom are under pre-
trail arrest. Total of indictments is 17.000 pages long with additional 51 case files.
Case files include 120 million documents, 100.000 telephone wiretaps, statements of

1360 persons, and statements of 153 secret witnesses."*°

There have been trial unifications in Hopa case as well. On March 13, 2012, Ankara
trial of Hopa case, conducted by the 24™ Criminal Court of First Instance of Ankara
charging 28 defendants, united with a second case. On October 19, 2012, however,
this trial was united with the third trial opened in Ankara on June 26, 2010. At the
end, there appeared a single case in Ankara charging 98 defendants. All in all,

unification of trials adds new suspects and defendants to present ones, and makes

"% Bayraktar, Koksal (2013). “Olagandis1 Yargilama Anlayist ve Toplumun Adalet Arayisi” in Giincel
Hukuk, Vol. 5, No. 113, p. 27
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already long indictments even longer. In that way, the trials become more complicated

and trial processes lengthen out.”’

Fourth point considers the quality of indictments. The indictments of all three political
trials are characterized by inadequacy of evidence, simplistic irrationalities,
absurdities and inherent contradictions.” There are errors made in the indictments. In
Hopa case, the THKP-C and Devrimci Yol organizations, to which defendants are
accused of being a member in the indictment of the 4™ High Criminal Court of
Erzurum, are extinct for more than 30 years.”*® Halk Evleri is identified as illegal;
however, it is actually a legal association. Beside errors, indictments show inadequate
evidence to prove their allegations. For instance, the courts in Hopa case relied upon
chanting marches, hanging posters, shouting slogans, flagstaffs, banners, and course
books to prove “terrorist” activities of the suspects; which is nothing but

embarrassing.

Interestingly, many trials of Ergenekon case started with an anonymous warning and
maintained by statements of secret witnesses and interception of communication. ’*°
Similarly, first Ergenekon trial started with a box sent to a prosecutor from an
anonymous informant full of letters, documents, and wiretaps claiming to contain
evidence of coup plots or assassination plans by military members. After 2009, we see
that same kind of boxes were started to be sent to pro-AKP Taraf and its author

Mehmet Baransu.’** Once again, most of the evidence on the existence of Ergenekon

87 Ertekin, Orhan Gazi (December 2012). “Adaletin imkansizligiyla Karsi Karsiyayiz” interview by
Ekin Karaca, www.bianet.org
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organization came from a single source: a former journalist called Tuncay Giiney. The
indictment relied almost exclusively on the statements by Giiney after he was arrested
in March 2001, and documents seized during raids on the defendants’ homes.”*?
However, he is manifestly an unreliable, dubious person; and an acclaimed member of

National Intelligence Organization.

In the same vein, first indictment of Ergenekon case claimed that Ergenekon was the
“deep state”, and it had been responsible for many bloody operations in the last 20
years. It allegedly attempted to provoke a serious crisis and chaos with an aim to
hinder country’s development.”*® However, there is no convincing evidence in the
indictment that Ergenekon organization exists, much less how it was financed and
organized.”* In addition, the indictment admitted that there was no evidence linking
Ergenekon to the murders of priest Andrea Santoro, judge in Court of Cassations, and
three Christian missionaries in Malatya. However, it still asserts that as they were
clearly provocations, it was likely that the organization was responsible.” Therefore,

the prosecutor appreciates his own opinion as evidence.

As Jenkins indicates, the indictments of Ergenekon appeared to project onto a
collection of disparate events and individuals. Quotations from documents and
wiretaps were mostly given without any context, and embedded in prosecutor’s own
comments. Isolated phrases are given place, which contain nothing of substance.”*®
Most important documents of coup plans in Ergenekon case are the diary allegedly

written by retired Admiral Ozden Ornek and three power point presentations allegedly

2 Jenkins, 2009a, p.57
™3 Jenkins, 2009a, p.56
744 Jenkins, 2010b

™2 Jenkins, 2009a, p.50
™8 Jenkins, 2009a, p.56
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recovered from a computer belonging to retired General Sener Eruygur. However,
Jenkins underlines that none of the documents contains any references to an
organization or joint action with persons accused of membership of Ergenekon. For
instance, the proof of Yal¢in Kii¢iik’s membership of Ergenekon includes the fact that
he participated in a panel discussion where Erol Miitercimler, who was also accused
of being a member of Ergenekon in the second indictment, was present. Nevertheless,
the indictment also notes that there were 12 people on the panel. Yet, none of the

other 10 has been charged with membership to Ergenekon.”*’

Indictments seek to prove not individual criminal activity by the
accused but membership of a criminal organization. This is done
primarily by trying to prove that the accused were in contact with, or
held political views similar to, other alleged members of organization;
with the implication that this proves that the individual concerned was
a member of the organization. Actually, none of those charged has
confessed to being a member of organization; nor is there any reference
to belonging to the organization in any of the wiretaps or documents
seized from the homes and workplaces of the accused. *®

A similar situation also holds true for KCK case. There is no concrete evidence for
academicians, authors and translators, who give lectures in Political Academies,
showing that they committed a crime. Rather, court employs prosecutor’s personal
opinion that training in Political Academies has similarities with political training that
PKK provided in former years to its members in its camps. In the indictment of
Istanbul main trial of the KCK case, charges against Ersanli and Zarakolu appear to be
mainly based on their attendance at conferences organized by the BDP. In the same
vein, translator Ayse Berktay’s attendance to a meeting allegedly organized by
Istanbul Women Branch of the PKK-KCK/TM, and presence of Abdullah Ocalan’s

picture in the meeting room are shown in the indictment as evidences against Berktay.

747 Jenkins, 2009b
8 Jenkins, 2009b
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Basing on these evidences, the prosecutor expresses his own opinion that as she sat on
the same table with the organizers of the meeting, she must be one of the

organizers.”

Fifth, the fabrication or distortion of evidence is widespread in political trials
conducted in the OYMs. For instance, in Ergenekon case, an evidence file allegedly
recovered from the office of one of the defendants in early summer 2008, included
documents which were not written until the winter of 2008.”*° However, the case of
Mehmet Ali Celebi is known better. Mehmet Ali Celebi was a helicopter pilot charged
in Ergenekon case. He was arrested in September 2008. The prosecutor had accused
Celebi of keeping phone numbers of members of the Hizb ut-Tahrir terror
organization on his cell phone. However, report from Telecommunications Directorate
had proved that 139 telephone numbers belonging to the members of the Hizb ut-
Tahrir terror organization had been uploaded to Celebi’s cell phone all together in one
minute in Istanbul Police Directorate on the day Celebi handed his cell phone to the
police officers.”" This is an unashamed act of fabrication of evidence by the police

against the suspect; and it is a crime.”

Meanwhile, Balyoz trial almost thoroughly relies on shady evidences. The main
evidence of Balyoz trial is records in a single CD. Police forensic reports claimed that
Balyoz Coup Plan had been burned to a CD in March 2003, after which no
amendments or additions had been made. However, the alleged coup plan included

hundreds of errors and anachronisms, including references to events in 2004, 2005,

9 «¥ CK Iddianamesi Kabul Edildi: Suglari: Ders Vermek!”, 03.04.2012, www.bianet.org
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"l«Ergenekon Coup Plot Case Convict Lieutenant Celebi Sent to Prison”, 15.08.2013,
www.hurriyetdailynews.com
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2006, 2007, and 2008. In addition, some of the institutions named in Balyoz Coup
Plan of March 2003 are not existed at that time under the names appeared in the
documents. For instance, in a document named “Ally Elements”, the NGOs having
good relations with the military are named, including the CYDD, Atatiirk¢ii Diisiince
Dernegi (Atatiirkist Thought Association), and Tiirkiye Genglik Birligi (Turkey Youth
Union). However, Tiirkiye Genglik Birligi was established in 2006 under this name.
Similarly, Liberal European Association is listed in a document named “Associations
to be closed”. Yet, the Association took this name in April 2006; up until that time, it
was called Free Democrats Association. When such errors are traced, it appears that
the CD must have been produced in 2009, not in 2003 as police claims. ™

Sixth, most of the trials overseen by the OYMs rely on secondary evidences.
According to Article 135 of the CMK, in case of no other means to obtain evidence;
identification, interception, recording or evaluating the signal information of a suspect
or accused via telecommunication can be resorted. Similarly, Article 134 of the CMK
says that in case of no other means exist for obtaining evidence, the computer,
computer programs and logs used by the suspect can be searched; computer records be
copied and decoded. Monitoring with technical tools, on the other hand, regulated in
Article 140 of the CMK. Accordingly, in case there are no other means to gather
evidence, activities of the suspect or the accused in public areas and his/her workplace
can be monitored with technical tools, audio or visual records can be taken. Then,
identification and interception of communication, searching computers, and
monitoring with technical tools are secondary evidences; for all of them, there must be

no other possibility to obtain primary evidences.

723 Rodrik, Dani; Dogan, Pinar (2010). Balyoz: Bir Darbe Kurgusunun Belgeleri ve Gergekler. Istanbul:
Destek Yaymevi, pp. 24,27,10
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However, the OYMs appeal them primarily. Activities of the suspects or the
defendants are monitored without fulfilling legal condition of existence of strong
suspicion reasons and absence of other means to gather evidence. Indeed, the decision
to monitor with technical tools, audio or visual records became a routine for the
OYMs. They are given so easefully and inattentively that one judge is reportedly
signed a decision to monitor himself.”* In another case, it came to light that a chief
judge in the OYM, who oversees a case on a criminal organization, was being
monitored due to membership to the same criminal organization.”” Moreover,
secondary evidence is unlawfully used. Article 134 of the CMK on search in
computers says that in case of failure to access to hidden information or decode the
password to reach the computer programs, it might be possible to seize the tools and
equipment. However, after decoding and taking of necessary copies, the seized
devices shall be returned without further delay. Yet in practice, seized devices are not
returned to suspects of defendants. Additionally, the Article urges that in the seizure
of computer, the entire data in the system shall be backed-up, and if requested, a copy
of backup shall be given to the suspect or his/her representative. Contrary to this legal
provision, data is not backed-up and a copy is not given to the legal representatives of
the suspects or defendants.””® Additionally, contrary to Article 140 of the CMK,
persons other than the suspect or defendant is monitored and recorded, and sometimes

this information is leaked to the media.

There is another secondary evidence category. It is secret witness practice. Secret
witness is a person whose identity is not revealed, and who does not need to testify in
the hearings. The reason behind secret witness practice is to protect the witness from

serious threats that might emerge due to revelation of his/her identity. However, in

% {lkiz, p.45
755

Aydin, 2012, p.361-362
%8 Aydin, 2012, p.364
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trials overseen by the OYMs, this practice is abused. Accordingly, only 10 case files
involve as much as 38 secret witnesses. There are 5 secret witnesses only in Istanbul

main trial of the KCK case.”’

Moreover, many of the secret witnesses are suspects or
plaintiffs in the same case file. For instance, in Ergenekon case, a public prosecutor of
Republic (Bayram Bozkurt) testified against another public prosecutor of Republic
(Ilhan Cihaner) as a secret witness with a code name Efe, and claimed that Ergenekon
organization attempted to kill him by putting ticks into his car.”® In the KCK case
overseen by the 3" High Criminal Court of Van, however, secret witness testified that
Urban Assemblies of the PKK/KCK are used as People’s Courts. In People’s Courts,
on the other hand, suspects gave their statements in Turkish and minutes of the court
were written in Turkish. Relying on his/her testimony, the 3™ High Criminal Court

rejected defendants’ demand to give their statements in court in Kurdish. ™

Last, and perhaps more disturbing of all, was how media was used in these political
trials. Article 160 of the CMK obliges the prosecutor to protect the rights of the
suspects. The principle of confidentiality of the investigation is accepted mainly with
the intention of procuring presumption of innocence. However, frequently, transcripts
of wiretaps were published in pro-AKP and pro-Cemaat newspapers and websites.’®°
While the defendant’s record of statement is not even given to defense counsel due to
decision of confidentiality over the case file in the scope of Anti-Terror Law, pro-
AKP media could reach the case file and evaluate the evidences on screens.”® In some

investigations, on the other hand, pro-AKP and pro-Cemaat media by numbers and

87 «“g CK Iddianamesi Kabul Edildi: Suglari: Ders Vermek!”, 03.04.2012, www.bianet.org
"8 Bayraktar, Koksal (2011). Hukukun Ustiinliigii. istanbul: Der Yaymlar1, p. 255

9 «“Kiirtce Savunma Talebi KCK Iddianamesine Girdi”, 21.04.2011, www.bianet.org

"8 Jenkins, 2009a, p.48

81 Aktan, Hamdi Yaver (2010a) in 4. Yiinda CMK ve Uygulamalari. istanbul: istanbul Barosu
Yayinlari, p.19
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names declared how many people will be taken into custody, and who among them
will be arrested. Media is used as a means to manipulate public opinion, too.”®? For
instance, state public broadcaster TRT announced the first hearing of Diyarbakir main
trial of the KCK case as: “the trial of whom ensanguined Turkey has begun”.’®®
Similarly, pro-AKP and pro-Cemaat newspaper Zaman called 151 suspects taken into
custody in the KCK investigations on October 4, 2011 as “members of terror

organization”.”®

In the same vein, media organs controlled by Cemaat repeatedly misrepresented
investigation findings. For instance, in Ergenekon case, two of the grenades found in
Umraniye were German manufacture, seven were standard NATO issue, and 18 had
been manufactured by the Turkish state-owned Makina ve Kimya Endiistrisi Kurumu
(Mechanical and Chemical Industry Corporation). Reports in the pro-Cemaat media,
and generally in all of the media claimed that the “serial numbers” of the grenades,
used in the attack on Cumhuriyet, matched with Corporation manufactured grenades
found in Umraniye, as if they had all originated in the same crate. However, this is
misleading. The numbers on Corporation manufactured grenades and fuses indicate
the type and the very approximate date of manufacture. But the numbers are not
sequential. Therefore, the numbers neither proved nor disproved that the owners of the
grenades discovered in Umraniye and of those used in the attacks on Cumhuriyet were

one and the same."®

82 Balc1, 2012, p.139; Jenkins, 2010b

783 Aver, Bekir. “KCK Davasmin Yargict TRT”, 30.10.2010, www.bianet.org

6% Arhan, Faruk. “KCK Operasyonu ve Zaman'in Empati Cinayeti!”, 05.10.2011, www.bianet.org
"6 Jenkins, 2009a, p.40

284



In sum, Tugrul Kutoglu says that, unlawful practices in the OYMs cannot be
explained only by the existence of norms establishing these courts.”®® The OYMs are
exceptional courts; however, what makes the OYMs exceptional is restrictive and
hostile enforcement of legal norms, as much as legal norms restricting the rights of
defendant and the defense counsel. Therefore, not only they bestow the defendant
exceptionally restrictive rights; but also, they enforce both regular and exceptional
rights exceptionally. The first exception is legal; yet the second exception overrules
legality. Therefore, exceptional judgment of the OYMs is a combination of legality
and illegality. In this direction, Aydin comments that the OYMs are wars declared

767

against political opposition;”" they are tools used to repress, intimidate and liquidate

political opposition. "

In virtue of criticisms, the OYMs are abolished on July 2, 2012 by Law No 6352, or
what is popularly known as “third judicial reform package”. Law No 6352 abolished
Articles 250-252 of the CMK. However, problems related to exceptional judgment did
not end with this amendment. First, a provisional article was added to Law No 6352
concerning trials already being overseen by the OYMs. According to Provisional
Article 2 of the Law No 6352, trials being conducted by the OYMs will continue to be
overseen by the OYMs until the final verdict. Hence, Ergenekon, KCK, and Hopa
cases are preserved within the domain of the OYMs until they are finalized.”® This is,
by the way, another exception recognized for these cases. Although Law No 6352

abolishes OYMs, it makes an exception for Hopa, KCK and Ergenekon cases; and

%8 Katoglu, Tugrul (2010). “Ozel Yetkili Mahkemelerde Ozel Usuller” in Ozel Yetkili Mahkemeler
(CMK m. 250). Ankara: Tirkiye Barolar Birligi Yayinlart No.191, p.55; Sen, Ersan (2010a). in 4.
Yilinda CMK ve Uygulamalari. Istanbul: Istanbul Barosu Yayinlari, p. 52

87 Aydin, 2012, p.340

88 Ertekin, Orhan Gazi (December 2012). “Adaletin imkansizligiyla Karsi Karsiyayiz” interview by
Ekin Karaca, www.bianet.org; Tanrikulu, 2010, p. 58

%9 Agtas, 2012, p. 17
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does not abolish OYMs for them. Evidently, on July 2, 2012, exceptional judgment
and exceptional rights are re-established by Law No 6352 for only these cases.’”
According to Cemil Ozansii, it is an overt acceptation that these criminal cases are
more than judicial matters. They are political issues; and “normalization” is not

possible until the end of political processes of which they are a part. "

More importantly, in lieu of the OYMs, Regional High Criminal Courts are
established by the same law. While Article 105 of the Law No 6352 abolishes Articles
250-252 of the CMK, Article 75 amends Article 10 of Anti-Terror Law. With this
change, exceptional judgment procedures and rights that constitute the substance of
these articles are transferred into Article 10 of Anti-Terror Law.”’? Therefore, in the
third judicial package of the AKP, exceptional judgment procedures and rights are re-
approved and re-established under a single article in Anti-Terror Law. Hence, it will
not be wrong to say that the OYMs that regulated in the CMK are substantially
replaced by Regional High Criminal Courts that regulated in the Anti-Terror Law.”"
In that way, the CMK is cleaned off from all exceptional judgment procedures and
rights. After July 2012, the CMK represents the regular procedure of criminal
judgment in Turkey, without any exception. In contrast, Anti-Terror Law represents
the exceptional criminal judgment procedures and rights in Turkey. Consequently,
after 2012, duality in criminal judgment in constitutional State in Turkey is
crystallized. There are two criminal justice systems in the constitutional State in
Turkey. Some people are subject to regular criminal justice of the CMK, yet some

other to exceptional criminal justice of the Anti-Terror Law.

10 {lkiz, Fikret (September 2012) “Adaletiniz Kag Kilometre Uzakta?”, www.bianet.org

"™ Ozansii, Cemil (September 20102). “Siyasi Davalara, Adalet Penceresinden Bakmak Anlamsiz”,
interview by Ekin Karaca, www.bianet.org
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Law No 6352 made other changes in the Anti-Terror Law as well. Accordingly,
Article 2 of the Anti-Terror Law is amended. Before amendment, article says that
persons, who are not members of a terror organization, but commit a crime in the
name of it, are also deemed to be terrorists and shall be subject to the same
punishment as members of organization. After the amendment, the article repeats that
persons, who are not members of a terror organization, but commit a crime in the
name of it, are deemed to be terrorists. Yet, it leaves the issue of his/her punishment to
the discretion of the judge.”’* On the other hand, an addition is made to Article 10 of
Anti-Terror Law. Accordingly, children are excluded from the jurisdiction of
Regional High Criminal Courts; including their exceptional investigation and

prosecution processes.

In addition, after the amendment, the verdicts of Regional High Criminal Courts
concerning terror organizations charged in the scope of Article 10 of Anti-Terror Law
will be reviewed by specially assigned judges in case of objection. However, ongoing
cases will be exempted from this rule. Moreover, penalty of monitoring public areas,
violating confidentiality of communication, and unlawfully disclosing communication
is increased in the CMK. The scope of judicial control is enlarged against arrest ban,
and condition of demonstrating concrete evidence and concrete facts is added to
Article 101 of the CMK. Article 220 of the TCK is also amended. After the
amendment the article still says that persons, who are not members of an organization,
but commit a crime in the name of it, will also be charged as being a member of
organization. Yet, their penalty for membership to the organization may be reduced by
half. Similarly, the article still says that who knowingly and willingly assists an
organization although not being in the hierarchical structure of it, will be charged as a

member the organization as well.  Yet, their penalty for membership to the

1% «3 Yargi Paketi”, 01.08. 2012, www.ankarastrateji.org
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organization may be reduced two third depending on the kind of assistance.””
However, knowing that the essential problem of criminal justice is enforcement of

legal norms, the effect of these legal amendments is contentious.

5.4.2 Police’s role and authority in the courts

Meanwhile, rules of the CMK that enforced unlawfully generally concerns practices
of arrest, pre-detention, seizure by force, gathering evidence or monitoring with
technical tools. These practices are parts of investigation process and fall into police’s
area of responsibility. Actually, one of the most serious problems of the OYMs is
extremism and even arbitrariness of police in law enforcement. Remember that
Articles 250-252 of the CMK and Anti-Terror Law give the police extraordinary
authorities. Once the suspect and the crime is classified by the police as an organized
crime, legal decisions of wire-tapping and searching can more easily be obtained;
period of detention and arrest be prolonged. This being the case, police tries to get
every crime within the confines of CMK 250-252 or Anti-Terror Law; it defines
everyone as a member of a criminal organization.””® For this purpose, terms like
“organization”, "terror”, "violence and threat” are too broadly interpreted. By this
way, writing articles, making speeches and singing songs are evaluated as sings of

membership to a terror organization.””’

For instance, singer Cevdet Bagca was sentenced to imprisonment of ten months for
saying "Do not forget Kazim Koyuncu, Ahmet Kaya, Ozan Serhat and Delila. Do not
forget Ugur Kaymaz" in a concert performed in Siirt on September, 29 2009. This

75 «3 Yargi Paketi”, 01.08. 2012, www.ankarastrateji.org
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speech was interpreted by the police as "sympathizing for an illegal organization and
spreading propaganda about a member of the organization”. The official police report
stated that Bagca praised Kazim Koyuncu and Ahmet Kaya, two persons who
allegedly sympathized with the PKK organization, and spread propaganda for the
terror organization.’” In this case, there are two points to be underlined. The point
that legal texts and some legal terms are interpreted broadly has already been
mentioned above. However, here, it is the police, not the jurists, who broadly
interprets laws and legal terms and gives a decision about the suspects. Secondly, if
there is a crime committed by expression of thought like speech or writing, it is a
crime of insult. Therefore, it is an ordinary crime that falls into the jurisdiction of
regular courts. However, such crimes are associated by police with illegal
organizations via out of whole cloth evidences and arguments. Consequently, ordinary

crimes are made organized and political crimes by the police.

Moreover, in Ergenekon, KCK and Hopa cases, police goes as far as to produce
evidence to charge suspects in the scope of Anti-Terror Law. Apart from the examples
we mentioned before, police uses a particular method called "illegal dictionary™ to
explain the meaning of talks obtained through wire-tapping. By this method, police
ascribes special meanings to talks, and produces evidence in favor of organizational
membership. Put it more clearly, police produces quasi-evidence through its
discretion.”” For example, inhabitants of Sason borough of Batman started to be wire-
tapped on the basis of police's suspicion of their "aiding terror organization members".
The average age of the suspects was 50 and all talks that wire-tapped were in Kurdish.
In one of these talks, a woman called another woman and asked "our chickens got
sick, how about yours?". Police interpreted this conversation with illegal dictionary

and claimed that "chicken" means "member of terror organization". Hence two

8 Onderoglu, May 2011
™ fnanici, 2012, p. 22 ; Kanar, 2011, p. 111
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women were acclaimed to talk about the health of terrorists.”® In another example, the
conversation between two defendants was interpreted as such: “wedding” means
“action”; “hospital” means “arrest”, “doctor”” means “advocate”, "meeting in the park"
means "meeting in the demonstration”, and "I bought gift" means "material is
provided".” Similarly, Biisra Ersanli is wire-tapped by police. In one of her speech,
she asked the other person "are you in a meeting, I hear noise?”. Police interpreted
this talk as a sign that she is following up terror organization's meetings.’® In this
way, police can investigate any crime and action it desires within the scope of terror

organizations.’®

A second issue in the production of evidence by police concerns secret witnesses. For
instance, in KCK case, secret witnesses went into operation in a stereotype, tailor-
made fashion immediately after suspects were taken into custody. Moreover, in the
investigation processes of all three of the political trials, secret witness was heard only
by the police, not by the jurists. Arrest decisions were given by the prosecutors
according to minutes of secret witnesses that only police listens. Even in the
prosecution process, arrestment periods were prolonged by the prosecutor on the basis

of police minutes, without himself/herself listening secret witnesses.’®*

When looked at investigation process as a whole, there is a wide consensus that

authority of investigation practically exercised by police rather than the prosecutor.”®

780Tanr1kulu,2010,p.63

"8 Kanar, 2011, p. 112

78 «¥ CK Iddianamesi Kabul Edildi: Suglari: Ders Vermek!”, 03.04.2012, www.bianet.org
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Ersan Sen gives an example. According to a police statement, police received a
denunciation at 8.10 am. The police record was stated to be prepared at 8.15 am,
within only 5 minutes. The prosecutor was stated to give its decision on the need for
investigation at 8.30 am. Hence, police has travelled from Ankara Directorate of
Security to Ankara Courthouse, found the prosecutor on duty; the prosecutor read the
statement; and all of these happed within 15 minutes according to police statement.
The prosecutor on duty decided to allow wire-tapping depending on minutes prepared
from previous monitoring. However, as Sen underlines, there is no apparent (legal)
monitoring that prosecutor mentions. As the prosecutor did not read the minutes,

he/she never realizes it."%®

All in all, this example shows that the police prepare the
minutes, and the prosecutor only sings them, just to make the procedure look legally
correct. Another example is related to journalist Ahmet Sik. For the arrest of Ahmet
Sik, the prosecutor of the OYMs, Zekeriya Oz, said as such: "the police gave us the
list and we made the arrestments accordingly”. It means that, prosecutors acted upon
the police file.”®” Hence, the judicial decision about the suspect is already given by the

police; the decision of prosecutor is actually the decision of the police. "%

In sum, the police do the investigation; the prosecutors accept police's interpretation,
and give this interpretation a place in the indictment. Judges, on the other hand, look
into prosecutor's indictments, and content with them.”®® In the first place, police
records are transformed into indictments by prosecutors. Indeed, police reports are
transmitted to prosecutor's indictments through cut-copy-paste method so recklessly

and brazenly that mistakes are inevitable.”® For instance, in the first indictment of

"8 Sen 2010a, pp. 36-37

8 fnanici, 2012, p. 22; Agtas, 2012, p. 21
"8 Cetin, 2012, p. 376

"8 Bora, 2012, p. 65

0 Aydin, 2012, p. 376
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Ergenekon case, the indictment says "As a result of the works carried out by our
Branch Directorate (...)". This phrase is originally written in the police report. Yet the
prosecutor mistakenly repeats it in the indictment.’®* In the second place, indictments
are transformed into court decisions by judges. As such, professional autonomy
between judges, prosecutors, and the police is completely destroyed in favor of the
police. In the OYMs, these offices turned into a single authority.”** So much so that,
lawyer Selguk Kozagagli ridicules that in Turkey offices of magistracy and
prosecution have become nothing more than waste of time and money. Following the
foot steps of what actually is going on in the trials; police records may directly be
accepted as court decision.”® In conclusion, it is actually the police, not the jurists,
who interprets legal norms and decides on the existence of a criminal organization and

terror crime.”®

This situation makes police force a part and parcel of the adjudication process of
political trials. Today, adjudication in the OYM:s is partly a police activity. Perhaps,
the deeper meaning of “specially authorized” courts is hidden in the “special
authority” of the police. Actually, the emphasis on police is not unjustified when
looked at AKP’s policy and attitude towards police force. Accordingly, there are two
main tasks of the police. One is aimed at prevention of crime defined as ensuring
safety and security of society. The other one is judicial police task, which involves
carrying out criminal investigations. The new TCK of December 2004 No 5271

abolished police’s ex officio right to conduct preliminary investigation. Hence, judicial

1 Kocasakal, Umit (2013).“Ozel Gérevli Mahkemeler” in Hukukun Evrensel Ilkeleri ve Ozel Gérevli
Mahkemeler. Istanbul: Istanbul Barosu Yayinlari, p. 23

92 Aydin, 2012, p. 376

" quoted in Ozsu, Faruk (January 2013). “Balyoz: 'Yeni Yarg'nin Cokiisi”, Radikal,
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police is put under the service of prosecutor's office.”®® The aim of this regulation is to
establish prosecutor’s control over judicial police. Yet, this does not match with
AKP’s desire. In this regard, on January 5, 2006 the Ministry of Justice issued a
circular letter No 98 called Duties, Powers, and Responsibilities of Judicial Police and
Secrecy of Investigation. In this circular letter, Minister of Justice Cemil Cigek
preached at judges and prosecutors about not to restrict police's powers depending on
new TCK. *® The result is exactly how Cemil Cigek and the government wanted to
be.

In point of fact, there was no much need to issue such a circular letter. Prosecutor’s
office’s control over judicial police already doomed to remain on paper. It is because,
although judicial police is under the service of prosecutor’s office, it is not depended
to the Ministry of Justice. Judicial police is depended on Directorate of Security and
thereby Ministry of Internal Affairs. Accordingly, personal affairs of judicial police
like appointments and promotions are at the disposal of chief of police,”®” who is
appointed by the government. In conclusion, judicial police is under the control of the
government. Government has the possibility to open investigation to anyone it desires
through its control of judicial police; it can intervene into the investigation stage of
any trial. Say it differently; judicial police cannot conduct any serious political
operation without the consent of the government.”*® While the AKP hands over the
exceptional justice of the OYMs to the police, it actually handles justice itself. All in
all, problems attributed to political trials are more related to executive power, not to

judicial power.
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Indeed, AKP governments empowered police force in every aspect.”*® Both spatially
and substantially authority of police is enlarged and that of gendarme decreased. In
boroughs, police departments were established. The duty to fight against terrorism is
handed over to police. Police is given back the authority to acquire and use heavy
weapon; an authority which was taken back in 28 February process.®® Immediately
afterwards, the Law on Powers and Duties of the Police has amended in June 2007.
With this amendment, either the existing powers of the police considering stop and
search, gather personal data, use firearms are enlarged, or police is endowed with new
powers. One of these changes concerns the authority to stop a person. Stopping a
person is not an individual, independent authority; it is a dependent consequence of
usage of another authority which may restrict personal freedoms. For instance, police
may stop a person in case his/her detention or arrest is required by the court or the
law. Hence in the absence of circumstances requiring the usage of police’s authority of
detention and arrest, police's authority of stopping a person disappears.®®* However,
Article 4 of the amended Law on Powers and Duties of the Police gives the police the
authority of stopping a person depending on his/her experience and his/her impression
gained from the immediate situation. Hence, stopping a person becomes an

independent police authority and left to the discretion of any police officer.

Additionally, stopping a person, as a matter of course, includes searching that person.
After the amendment, the Law leaves the authority of searching a person to the
discretion of police officers as well. 22 However, Article 20 of the Constitution says

that unless there exists a decision duly passed by a judge on the grounds of national

99 Aydin, 2012a, p. 24
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security, public order, prevention of crime commitment, protection of public health
and public morals, or protection of the rights and freedoms of others, or unless there
exists a written order of an agency authorized by law in cases where delay is
prejudicial on the above-mentioned grounds, neither the person nor the private papers,
nor belongings, of an individual shall be searched, nor shall they be seized. In this
case, police’s authority to stop and search a person is indeed an actual and arbitrary

measure out of any judicial supervision.?®

Another change concerning the authority of police is about the use of firearms. After
the amendment of the Law on Powers and Duties of the Police, the authority of police
to use firearms is enlarged unconstitutionally. Accordingly, police may use firearms
against a person or a group who attempts to attack the police, regardless of the type of
armament and heaviness of the attack. Moreover, the police is given the authority to
shoot at terrorists after making announcement for their surrender. Similarly,
obligation to notify identity is introduced with the amendment. In case the identity is
not displaced, the police can make arrestment. Lastly, police may take the footprints
of almost everyone and record them depending on the amended law.?** Hence, the
amendments made in the Law on Powers and Duties of the Police in 2007 are
violating constitutional rights in many respects. The implicit intention that infected the
amendments is to free police and administrative power in the person of the police,
from the restrictions of the rule of law. Truly, police goes beyond the rule of law in its
acts; and replaces the rule of law with its own discretion. Here, what the rule is in
police actions is not determined by the rule of law, but purely by the power of police

or administration.®%®

803 Altiparmak, 2007, p. 125; Agtas, 2012, p. 20
804

Aydin, 2012a, pp. 26-27
805 Agtag, 2012, p. 20

295



5.5 Political Justice and its Implications for AKP Power

Political trials seem to be legal issues; they take part in the courts that are independent
from politics and the political power; they seem to concern only the judicial power of
the state. However, this view is misleading; they are directly related to the ruling
political party, to the AKP. When we look at closely, it will be seen that in all three of
the cases, it is the political opposition to the AKP who is being charged in the courts.
This opposition is principally Turkish military in Ergenekon case, Kurdish politicians
and activists in the KCK case, and socialists and protestors in Hopa case.

It has been touched upon that the military reacted against AKP governments. The
confrontation between the AKP and the military was in deed contentious up until
2008. Moreover, military’s anti-parliamentary democratic power in the MGK; and the
fact that, from time to time, the military used this anti-parliamentary democratic
power to the detriment of civilian governments, has also been discussed. All of these
made the military AKP’s most troublesome and strong adversary. In this regard,
Ergenekon case is a part of AKP’s struggle with its adversary; the AKP tries to gain
political leverage over the military though Ergenekon case. Therefore, what is at stake
in the Ergenekon case is actually a political issue. Up until now, the AKP seems to
succeed its objective as well. For instance, in August 2010, the Supreme Military
Council met over a series of new appointments within Turkish military. Traditionally,
governments do not interfere in promotions and transfers within the military.
However, this time AKP government felt the strength to veto the promotion of eleven
high-ranking generals due to their alleged connections to Balyoz coup plan. Moreover,
it thwarted military’s plan to appoint Hasan Igsiz as the head of Land Forces for the
same reason. Therefore, the AKP showed that by 2010, it would interfere to the

appointment or promotion of military officers, and that the last word belongs to it.
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In the KCK casg, it is the executives and members of the DTP or the BDP who are
principally and mostly interrogated, taken into custody, arrested, and charged. In this
direction, by the anniversary of the KCK investigation in April 2010, 1.483 BDP
members in total have been arrested.®® Therefore, the target of the KCK case is
explicitly Kurdish politicians; some of the defendants are even elected representatives
of the people (mayors and the MP of the BDP). However, they are now being
incriminated by membership to an illegal organization. The BDP is a party that cannot
pass 10 percent threshold in general elections and enter the parliament. As a result, it
opts backing independent candidates, to whom election threshold rule do not apply.
Hence, in general elections, the BDP is far from competing and beating the AKP.
However, the AKP and the BDP have competed against one another in the
southeastern cities, where harbor significant Kurdish population. In the last local
elections held in 2009, the BDP increased the number of municipalities under its
control to 99.%" This made the BDP a significant political rival of the AKP in
southeast Turkey. Within this competitive political environment, the AKP has used a
discourse of Islamic brotherhood and religious commonality as a way of increasing its
influence over Kurdish population in southeastern cities. However, repressive
measures have also been used. The KCK investigations and pre-trial arrests is one of
these repressive measures used against Kurdish politicians in order to get them out of
AKP’s way or bring them in line with AKP’s policy preferences, one of them which is

Kurdish Opening.

Hopa case, however, is different from the other two; because, the target is not a
particular group or organization. In contrast to two other cases, before the start of the

incidents, there was no identifiable group to be checked and investigated by the

88<Tytuklu 104 "KCK" Siiphelisinin Dosyast AITHM'de”, 17.05.2010, www.bianet.org

87 Satana, Nil S. (2012). “The Kurdish Issue in June 2011 Elections: Continuity or Change in Turkey’s
Democratization?” in Turkish Studies, Vol. 13, No. 2, p.176
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police. Therefore, the target of Hopa case is whoever was there at that moment
protesting the AKP; mostly but not necessarily, socialists. Under this condition Hopa
case charges socialist parties, its members, and whoever acted with them without
being a member. There is no question of socialist parties being competitors of the
AKP in elections; their vote rates are negligible. If Hopa incident did not take place,
there was no apparent intention or policy of the AKP to struggle with socialist parties,
as well. It would not be wrong to say that, the need to struggle against socialists

suddenly appeared with Hopa incident.

What made Hopa protest an incident? First of all, police used a lot of piper gas against
demonstrators, whose number was not more than 300; so much so that, one of the
demonstrators lost his life due to piper gas. The report of Tiirk Tabipler Birligi
(Turkish Medical Association) proves the casual relation between exposure to piper
gas and Lokumcu’s death after a heart attack.®’® Therefore, mainly as a result of police
violence, a casual and isolated protest turned into an incident. Secondly, police did not
question whether the protest was a break of law or not. Rather, it acted with an
objective to prevent demonstrators “irritating” AKP members and the Prime Minister
Erdogan. Hence, police of the constitutional State tried to protect the political interests
of the AKP at any coast. This interest impacted the trial as well. Although the causal
relation between Lokumcu’s death and the piper gas is approved by medical doctors,
in the indictment police was regarded as “victim”. The demonstrators, who allegedly
responded the piper gas of the police by throwing stones, on the other hand, were
accused of propagating armed terror organization. In this way, the court silently
changes the victim and the offender. The reason of this change in the court and
disproportionate police violence is the same; it is to protect the AKP and the Prime

Minister Erdogan against any kind of opposition movements.

898 Tiirk Tabipleri Birligi (2012). Hopa Raporu. Ankara: Tiirk Tabipleri Birligi Yayinlar:
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All in all, in these three political trials, it is the AKP’s political opponents who are
being charged. The AKP intimidates and represses political opposition by charging
them in the courts. Hence, judiciary and courts are used as political instruments of the
AKP to dispose political opposition. This is in line with what Tom Ginsburg say about
the social role of the courts. According to Ginsburg, courts in general function as an
effective instrument of social control. As a part of this social control, they may
specifically be used to intimidate, harass or even eliminate opponents, which make
them an apparatus of repression.’® They can demobilize popular oppositional
movements efficiently; reduce the need to exercise force, and garner legitimacy for
the regime showing that it “plays fair” in dealing with opponents; create positive

image for its regime, and negative ones for the opposition.®*°

Similarly, Ozansii comments that in political trials, political power and political
opposition come face to face. These two poles continue to struggle in court houses.
Therefore in political trials, court rooms are actually political arenas.®** This view
especially holds true for the KCK and Ergenekon cases. The dialogue and negotiations
between the AKP and the military, or the AKP and the Kurdish movement did not
finalize with the start of the trial processes. On the contrary, courts are means of the
AKP used to increase its bargaining power in these negotiations. Therefore, the battle
between political power and opposition in the parliament, administrative offices, and
in civil society is simultaneously joined by the battle in the courts.®*? In this regard,
Ergenekon case shall be considered as a part of the broad relation between the AKP,

the MGK and the Turkish Armed Forces. While the military is perceived as a threat to

89 Ginsburg, Tom (2010). “The Politics of Courts in Democratization” in Global Perspectives on the
Rule of Law. Heckman, James J.; Nedson, Robert L.; Cobatingan, Lee (ed). Oxon: Routledge, p.177

810 pereira, 2008, p. 55
81 Ozansii, September 2012

812 Kirchheimer, Otto (1961). Political Justice: The Use of Legal Procedures for Political Ends.
Princeton, New Jersey: Princeton University Press, p.4
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AKP’s political power and charged in Ergenekon case, Ergenekon case intervenes into
the relation between the AKP and the military, and transforms the perception of threat.
Similarly, the KCK case is a part of AKP’s Kurdish policy. It is a determinant taken
into consideration in the dialog between the AKP, the PKK, and the BDP; it is a factor
of current Kurdish peace process. In Hopa case, however, the objective is not
bargaining or establishing dialogue with the political counterpart. Rather, the
objective is to wipe out social opposition and protests in total. As Otto Kirchheimer®*?
says, the courts are used to eliminate a political foe of the regime in Hopa case, more
than being a part of negotiation process.

Implications of this situation are many. First, political trials manifest that judicial
power of the state and the courts are used as instruments for political ends. Issues
involved in the political trials are substantially political. Consequently, it would be
fair to solve these problems politically; meaning, by political actors in political
organs. However, these problems excluded from the realm of politics and left to the
apolitical power of judiciary. In that way, political problems have become judicial
cases. This feature that political trials unravel is specifically called as “judicialization
of politics” in the literature. Judicialization of politics means, transformation of social
and political problems into judicial cases and being settled in the courts by jurists. By
this way, problems which shall be discussed and settled in the parliament or in other
political organs confront us as legal problems. Therefore, judicialization of politics
changes the decision making actor of social and political problems; political organs of
the parliament delegate this authority to the courts. Hence, jurists are making

decisions that were principally reserved for majoritarian institutions.®*

813 Kirchheimer, 1961, p.6
814 Mustafa, Tamir; Ginsburg, Tom (2008). “Introduction: Function of Courts in Authoritarian Politics”

in Rule by Law: The Politics of Courts in Authoritarian Regimes. Ginsburg, Tom; Mustafa, Tamir (ed).
New York: Cambridge University Press, p.2
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Yet, practical delegation of parliamentary authority to judicial actors in judicialization
of politics does not restrict or undermine politics. Just the opposite. This practical
delegation means continuation of politics by other means; means other than political
organs. That being the case, judicialization of politics actually means expansion of
politics to a point to absorb judicial actors. This expansion is best described by
Kirchheimer. According to him, judicialization of politics refers to the enlargement of
the area of political action by enlisting the services of the courts on behalf of political
goals. This process uncovers how politics uses the juridical forms, devices, symbols
and mechanisms of justice, to promote and consolidate its power and defeat its
enemies.®’® Ran Hirschl agrees with him. Hirschl argues that constitutionalization and
the related expansion of judicial power are primarily political, not judicial phenomena.
In other words, political choices and political interests are key factors in

understanding judicialization of politics.?*®

Indeed, practical delegation of decision making authority to judicial actors is itself a
policy. Accordingly, governments often delegate decision making authority to judicial
institutions, primarily and simply to avoid divisive and politically costly issues.
Through this delegation, they will no longer be held accountable.®’ It reveals that,
contentious political issues are purposely and voluntarily referred to the judiciary.
Therefore, judicialization of politics first and foremost reflects a preference; it is a
choice made by political power between resolution procedures of the parliament and

the judiciary.

815 Ressel, James (2009). Political Justice: A brief outline of Kirchheimer’s sense of Political Justice.
Derived from the below personal web page of the author:
www.academia.edu/181179/POLITICAL JUSTICE_A brief outline_of Kirchheimers_sense_of Polit
ical_Justice

88 Hirschl, Ran (2004). Towards Juristocracy: The Origins and Consequences of the New
Constitutionalism. Cambridge, MA: Harvard University Press, p.469

817 Mustafa, 2008, p.10
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While political and social issues are handled by courts, judiciary is more and more
drawn into the political realm. This process transforms judicial institutions into
important political actors.®'® After analyzing the United States of America, Martin
Shapiro says the core of political jurisprudence is a vision of courts as political
agencies, and judges as political actors. Hence, any given court can be seen as a part
of the institutional structure of the government, basically similar to other agencies.®"®
What Shapiro states for the USA can also be repeated for Turkey under AKP
governments: courts are governing institutions in Turkey. It means that courts are
likely to reflect politics of AKP government. This should not be mistaken by seeing
courts as pure agents of AKP’s politics and its immediate policy preferences.
However, it is to recognize that political power’s policies are supported by courts for

them to be sustainable. 8%°

Nevertheless, for political power to delegate decision making authority to judicial
institutions and claim unaccountability, courts must be seen independent from the

politics of the government.?*

As Kirchheimer mentions, process of judicialization of
politics must be subject to the control of a third agency, which does not take orders
from the government, is committed to the enforcement of established set of norms,
and is exposed to a modicum of public criticism.?? Hence, presentation of political
issues as judicial cases in the public eye assumes that the judiciary enjoys some level

of independence vis-a-vis political actors.??® Courts shall continue to provide formally

818 Hojelid, 2010, p.469

819 Shapiro, Martin; Sweet, Alec Stone (2002). On Law, Politics, and Judicialization. New York:
Oxford University Press, p.21

820 Ginsburg, 2010, p.175
821 Mustafa, 2008, p.13

822 Kirchheimer, 1961, p.120
823 Shambayati, 2004, p. 254
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neutral venues; judges shall continue to be seen as neutral servants of the law. Only by
asserting that they are apolitical and independent, judicial decisions can claim
legitimacy.?” Then, political power requires that neutrality, independence, and

apolitical character of judiciary are sustained as for it to be held unaccountable.

Second, reference of political issues to courts implies the close relation between
political power and the judiciary. For political power to delegate its power to the
judiciary, it must trust the decisions of the judiciary to a large extent. Hence, political
power must have already influenced or controlled the judiciary;®* judiciary must have
already been politicized before judicialization of politics takes place. In this direction,
political power impacts the courts through controlling their composition or contracting
the size of high courts. In addition, political power manipulates the jurists’ career
incentives.®® This is exactly what we see in above examples. When the AKP
preferred to refer either small or large problems to judiciary and intimidate social and
political actors by charging them in the courts, it capitalized on its strength to
manipulate judicial system.®?” Therefore, at the center of political trails, there lies

AKP’s self-confidence concerning its control of jurists and courts.

In this respect, political trials that reflect the possibility of referring political issues to
the decision of the courts become the illustrations of AKP’s control over the judiciary,
which is discussed in Chapter 4. Therefore, they elucidate the points we brought out in
the previous chapter. On the one hand, they illustrate that judicial decisions or judicial

enforcement of laws come in line with the policies of the government; with the end

8% Ginsburg, 2010, p. 178; Shapiro, 2002, p.3

825 Akbas, Kasim (2012). “Yeni Hukuk Diizeni ve Sermayenin Dogrudan Egemenligi” in Birikim, No.
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result that judicial and executive enforcement of laws are harmonized or homogenized

to a great extent within constitutional state, which dictates their separation.

On the other hand, this homogenization between judicial and executive decisions that
political trials require is realized through Cemaatization. It is noteworthy that Faruk
Ozsu says, judiciary is Cemaatized; yet Cemaat especially get organized in the OYMs.
The degree of control over OYM’s through reform of the judges is so intense that the
OYMs are “cleaned up” from all non-Cemaat members, even being religious-
conservative.®”® Cemaatization means that, the degree of homogenization among the
law enforcing organs of the state is achieved without abolishing institutional
independence of judiciary and courts. In this case, political trials illustrate the first and
the indirect political involvement of the AKP in judicial decisions through the
appointment of judges. They unravel how this indirect political involvement in
judicial decisions works; they tell us why packing of the courts with Cemaat members
is for. Accordingly, the norm-bounded decisions in these political trials will still be
judicial decisions; they will be announced by the judges in the courts. However, as
both Kirchheimer and Ozansii comment, court decisions will not be authentic; they

will confirm the results reached elsewhere.??°

However, the discussion of political trials and its meaning for AKP power within
constitutional state does not exhaust here. Political trials indicate that judiciary is
politicized, and politics is judicialized under AKP rule. Therefore, it seems that
legality and politics are converged. Legal order is subsumed under politics as a whole,

and itself become politics. In such a context, if courts are government agencies and

828 Ozsu, Faruk (July 2012). “Yargi ve Entelektiieller”, Radikal, www.radikal.com.tr;
Ertekin, Orhan Gazi (February 2013a). “Cemaat Ordu Gibi”, Cumhuriyet, www.cumhuriyet.com.tr
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judges are part of the system,®*° all judiciary, all judges, all courts, and all cases are
affected. Under such a circumstance, all trials are political trials; from traffic accidents
to tax fraud and theft. However, still to call a traffic accident a political trial sounds
weird and actually, would rob that phrase of its meaning. Hence, to an extent, all trials
are political; yet, some are more political than the others. Let us clear the contrast and

the particularity of the political trials by two examples.

The first example is AKP’s relation with Dogan Media Group. Dogan Media Group
(owned by Aydin Dogan) is Turkey’s largest media holding company. It owns half of
Turkey’s print and broadcast media market share and it has partnership with CNN
International for a news channel called CNN Tiirk. Dogan Group has always been one
of the epitomes of mainstream media; it is unusual for one of its publications or
channels to sympathize political opposition even a little. However, due to Prime
Minister Erdogan’s intervention to media market, the relation between government
and Dogan Group became tense. In April 2007, a newspaper called Sabah and a
television channel called ATV (together belong to Turkey’s second largest media
group) declared bankruptcy. Government’s Tasarruf Mevduat: Sigorta Fonu (Savings
and Deposit Insurance Fund-TMSF) seized their control. Afterwards, it tendered them
for a contract. Prime Minister wanted this newspaper and TV channel to be sold to
Calik Group; because, the manager of Calik Group was Erdogan’s son in law, Berat
Albayrak. In this direction, Erdogan reportedly intervened into the sale of Sabah and
ATV, and forced the withdrawal of all other competing bidders. As a result, the TMSF
declared that Dogan Group was not permitted to join the tender. Subsequently,

ownership of Sabah and ATV transferred to Calik Group.

830 Ressel, 2009
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In pursuit of this transaction, not only Sabah and ATV’s coverage shifted from neutral
to pro-government,®*’ but also Dogan Group turned its back to government. Its
newspapers started to cover scandals of the AKP extensively. Perhaps, the most
striking of them was what is known as “Deniz Feneri scandal”. On September 17,
2008, a court in Frankfurt (Germany) convicted three Turkish executives of German-
registered Islamic charity Deniz Feneri of embezzling 16.9 million Euros between
2002 and 2007. The three, one of whom was Mehmet Giirhan, pleaded guilty and
explained how the money had been illegally diverted to businesses in Turkey owned
by people associated with the AKP, including several close friends of Prime Minister
Erdogan.832 Hiirriyet (one of the leading newspapers of Dogan Media) reported that
Erdogan’s name was indirectly implicated in Deniz Feneri scandal and persons close
to him directly accused of wrongdoing.®*® For instance, in 2008 the court accused
Zahid Akman (President of Radio and Television Supreme Council) of transferring
tens of millions of Euros between Deniz Feneri’s offices in Germany and pro-AKP
television channel Kanal 7 in Turkey. Prime Minister Erdogan, on the other hand,
insisted that he had no information and did not even know Mehmet Gilirhan. However,
the photographs of the two men sitting and talking together were revealed soon after
in Dogan Media.?** Another scandal of the AKP covered by Dogan Media is about
AKP Deputy Chairman Saban Disli. Disli was accused of taking 1 million Dollars
bribery in exchange for facilitating a change in an Istanbul zoning permit. Dogan

Medya covered this scandal extensively and Disli resigned as a result of this

Seeing Dogan Group’s hostile stance towards its power, Prime Minister Erdogan

challenged Dogan Media politically. He accused Aydin Dogan of conducting a
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systematic defamation campaign against him; and he advised everybody to boycott
Dogan’s newspapers. Yet afterwards, he preferred to transfer the issue to judiciary.
Accordingly, Dogan Holding was subjected to tax auditing for almost a year and
accused of tax evasion. In February 2009, the court condemned the group a tax
penalty of 408 million Dollars. In August 2009, the second penalty came that worth
2.5 billion Dollars for allegedly unpaid taxes.®* Dogan Holding filed a lawsuit against
tax debts. However, the court only partially remitted the penalty. Lastly, Dogan
Holding paid approximately 250 million Dollars to government in September 2012

and wrote of its debt.%®

The second example concerns members of parliament under arrest. In June 12, 2011
general elections, 6 candidates supported by the BDP, 2 candidates supported by the
CHP, and 2 candidates supported by the MHP were in prison. They were elected as
MPs; however, they were not released after their election. It was because; they were
accused of conducting “crimes against constitutional order and te state”. The MPs
under arrest filed a lawsuit for their release. In fact, there is no legal norm directly
enforceable to the concrete situation of the MPs under arrest. Nevertheless, there are
two legislations concerning them. According to the CMK, if the judge decides that
there is no possibility of their escape; then, MPs could be released. On the other hand,
Article 83 of the Constitution states that MPs being accused of conducting a crime
before or after their election cannot be arrested or judged unless there is an act of the
parliament. Yet, Article 14 of the Constitution brings an exception to Article 83; it
excludes any activity violating the integrity of the state with its territory and nation

and endangering the existence of the democratic and secular order of the state. Still,

85 Baran, 2010, p.77
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Article 14 does not specify the crimes fall into its scope.®*” Consequently, the issue of
MPs under arrest is left to the discretion of the jurists; either on the basis of the CMK

or Constitutional articles.

However, this discussion of criminal rules shall not blur the picture on MPs under
arrest. The affair of MPs is a political problem; not a judicial one. These persons are
elected by the people as their representatives. Therefore, they should take their seats in
the parliament. Parliamentary democracy should and could find a way through
consultation and negotiation among political parties for their release. For instance,
parliament might enact a new regulation or make an amendment in the existing ones
to free them. Hence, this affair should be solved by politicians in the parliament rather
than by jurists in the courts. Actually, a step in this direction was taken by opposition
parties. Three opposition parties in the parliament met on April 26, 2012. They
negotiated, and proposed the amendment of Article 100 of the CMK to free MPs
under arrest. However, the AKP refused this proposal.®®® With this move, the AKP
actually manifested that it rejects to solve the affair of MPs under arrest by political
means in the parliament. Rather, the AKP preferred this affair to be regarded as a
judicial case, delegated to the courts, and solved by the discretion of the jurists. As

late as June 2012, the MPs are still under arrest.

The issues involved in these two trials are also political; they also exemplify
transformation of political issues into judicial problems. Hence, they are a part of
judicialization of politics. However, neither of them is called as political trial. Indeed,
there are more to political trials then judicialization of politics. As Kirchheimer

mentions, a genuine political trial is recognized by its feature of perception of a direct

87 Goktas, Kemal (June 2011) “Hapisteki 9 Vekil Meclis'e Nasil Girecek?”, Vatan,
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threat to established political power.2*® In this direction, targeting political power with
an aim to oppose, change or undermine it, is the distinguishing mark of political trials.

Legal regulation in Turkey justifies Kirchheimer’s point. Let us remember that the
purpose of political crimes or terror crimes is defined in the law as to change the
characteristics of the state, damage its unity, endanger its existence, weaken or destroy
or seize its authority, eliminate fundamental rights and freedoms, or damage the
internal and external security. Hence, terror crimes target the state. They target either
of its existence of the state, its internal or external security, constitutional order; or
functioning of legislative, executive or judicial organs (which means the functioning
of constitutional order). Therefore, their real character is being crimes against the
state. This is exactly why Dogan Media trial and the case of MPs under arrest, or a
divorce case is not called as a political trial, even though their subject matter may be
political; yet Ergenekon, KCK and Hopa cases are called so: their (allegedly)

targeting of state power and their purpose of changing or opposing it.

Their purpose reveals that political trials are overseen in criminal courts; hence they
are criminal trials. Consequently, trial of political opposition takes the form of
criminal justice. It means that rights and freedoms of the suspects may be restricted

via arrest ban or imprisonment,®*

which is not the case in other types of trials. Still
more importantly, through being charged in criminal courts, political power regularly
claims that opponent’s attack, criticism or protest is purely criminal and therefore
subject to juridical processes.®** In this way, political dimension of the political

opposition is disguised; rather it is thoroughly criminalized. It is the same in three
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political cases that the AKP charged its opponents. The AKP transforms political
issues into judicial cases, declares its political opponents criminals, excludes them
from politics, and makes them illegal.

Still more, in political trials political opposition is not only transformed into a crime;
yet concurrently it is labeled as terrorism, and political opponents as terrorists.?*2
Thereby, political opposition is turned into an “evil organism”.®* In this way,
opposition is discredited; which is a gain for the AKP on its own right. Moreover,
today anyone can be deemed as terrorist due to broad enforcement of terror
legislations.®** Journalism, working as a lawyer, performing art; in short, criticizing
government in any way can be brought into the scope of terror crime.’* To a
considerable extent, the AKP is responsible from terrorization of opposition; because,
it revised Anti-Terror Law in 2006 and enlarged its scope. After then, we see that
AKP’s judiciary and justice system generalized terrorism discourse and practice to
every corner of the country.3*® As a result, assimilation of political opposition through
criminal procedures and anti-terror discourse has become the dominant factor of
AKP’s general policy, and main tool in its political rule.®*” So much so that, at the

end, “terrorism” and the category of “terror crime” became banal.3*®
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However, the most significant feature of political trials is subjection of political
opposition to exceptional judgment rules and rights. Political opposition, by virtue of
being charged in the OYMs, is removed from the regular jurisdiction of the state and
subjected to exceptional judgment rules. Political opponents are deprived of some of
their basic human rights and freedoms. Hence, constitutional rights and freedoms that
every citizen enjoys are not given to political opposition. Therefore, through charging
them by exceptional judgment rules and rights, political opponents are not treated as
citizens or even as persons.®*® They are regarded as exceptions to constitutional rights
and freedoms, legal order, and citizenship. While everyone is subject to regular legal
order and legal justice, for political opposition exceptional legal order and an
exceptional justice system operates. This exceptional justice system is called political
justice by Carl Schmitt. Political justice, on the other hand, is the distinguishing mark

of the political trials we examine.

Hakan Karakeyha explains that before Enlightenment era of 18" century, the purpose
of criminal proceeding was to restore authority and order in society. In this regard, no
distinction was made between suspect and the criminal. Suspect's culpability was
accepted in advance, and the objective of the criminal proceeding was just to establish
it. This view, on the other hand, has changed with the Enlightenment.®*® The purpose
of modern criminal proceeding is finding out material reality, not punishing the
suspect. In this context, prosecutor (prosecution), lawyer (defense), and the judge are
equal.®! Further, it aims to propound material reality without damaging basic human

rights of the suspect. Therefore, state's interference into the basic rights of suspects

89 Ertekin, January 2012
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always adheres to the principle of proportionality.®®* The suspect, meanwhile, is
accepted innocent until the final verdict of the court (presumption of innocence).
However, in political justice, political opponents are already punished by the
exceptional criminal proceeding of the OYM before the verdict of the court.
Presumption of innocence is infringed and political opposition is declared guilty in
advance. All in all, the purpose of the modern criminal proceeding, which is stated as
finding out material reality, shifts in the punishment of political opposition, no matter
how. Consequently, political justice is a comeback to criminal proceeding of the
Middle Ages.

Let us look at political trials more closely to see how political justice operates. To
illustrate this point, we will look at only Hopa case. However, other two cases may be

reconsidered and examined in the same light as well.

On May 31, 2011 in Hopa, people used one of their usual citizenship rights. They
used their right of meeting and demonstration. According to Article 34 of the
Constitution, everyone has the right to hold unarmed and peaceful meetings and
demonstration marches without prior permission. Therefore, the call of the socialist
parties that day; and gathering of people to protest the AKP and the Prime Minister
was legal. Indeed, Hopa incident was clearly and solely a protest of AKP’s policies
towards Black sea region. Within this framework, there was nothing extraordinary and
urgent. It is usual and almost a regular activity for socialist parties to protest political
power’s policies. Hence, at the beginning, Hopa protest was as casual and isolated as
possible. Think of that the legal boundaries were transgressed and protestors violated
the law while using their legal right. In such a situation, they shall be charged on the
basis of opposing Law No 2911 on Meetings and Demonstration Marches. The case,

then, shall be overseen in regular courts and by regular public prosecutors. However,

852 Karakehya, 2007, pp. 124-125; Inanici, 2011, p. 16
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in Hopa case, using a legal right and being a socialist or protestor is criminalized
through being charged on the basis on Anti-Terror Law.

What is particularly unacceptable in Hopa case is exactly this: its reference to the
OYMs, and charging the suspects in the scope of Anti-Terror Law.®*® In that way,
legal rights, and legal organizations of the ODP, the SDP and Halk Evleri are made
illegal (on the basis of inadequate and fictitious evidence); an ordinary incident and
protest is made extraordinary; an ordinary crime is made a political crime; an ordinary
judgment is made an extraordinary judgment; and legal justice is replaced by political
justice. As a result, the office of prosecution, police unit of the investigation, judgment
procedure, and the court of the proceeding are all changed. One may say that in
September 2011, the Specially Authorized Court decided lack of jurisdiction for the 7
suspects and acquitted them. However, the problem is still there; because, trial process
was itself a punishment for them as some are kept under pre-trial arrest for months for
nothing. Second, attempt to sue demonstrators within the domain of Anti-Terror Law
was a menace to all people. It implied that anyone who protests may be accused of
being a member of, or propagating a terror organization; and be exposed to same

special treatment.

Replacement of Hopa trial from regular jurisdiction of the state into the exceptional
jurisdiction of the state; this shift constitutes the nitty-gritty of the issue of political
justice. As Kirchheimer says, it is evident that police and prosecutor cannot run after
every instance and every one that could be worked up into a case and criminalized.®**
Neither can everybody be deemed terrorist, nor can everyone be charged in

exceptional courts. Hence, among other protests or events, only in this occasion and

83 Soylemez, Ayca.”Polis Devleti Olduk, iskence ve Koti Muamele Artti”, 06.06.2011,
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for these persons, police and prosecutors re-examine what was actually a routine
action, consider it in a new light, and turn it into an organized terrorist action.®*> For
instance, why were military members involved in the preparation of April 27, 2007 e-
memorandum, which caused Abdullah Giil’s withdrawal from presidential elections,
not charged in exceptional courts; while those involved in a hypothetic Balyoz coup
were? Why was effective and functional Giilen Cemaat dominating media, having
secret relations within state institutions and military establishment not evaluated as a
terror organization; but non-functional THKP-C did? Actually, formers can be
evaluated as crime as much as the latters; formers can be evaluated as terror
organizations as much as the latters. Legislations concerning terrorism and terror
organizations are as broad as to realize this. Yet, only latters are judged in the
exceptional courts, and formers are freed. Then, the problem involved in political
justice is re-examination of a specific demonstration among countless demonstrations,

issues, and problems; and relegation of it to exceptional courts by this re-examination.

Within this framework, the core of the political justice is who is to be deemed terrorist.
Who is to be charged in the exceptional courts rather than regular ones? Who is to
constitute exception to constitutional rights? Put it in a different way, the basic
question of political justice in Turkey is who decides on the exception?®® Legal
thinking cannot explain such a selective enforcement of legal norms to concrete
situations; because, it accepts generality. Moreover, legal thinking cannot decide
which concrete case to subsume and which one to exclude from regular jurisdiction of
the state. Consequently, first, political justice requires a decision, which is unbounded
by legal norms. Hence, political justice functions with the decision of the political

power on a concrete case and on a genuine legal dispute; it functions with the direct

85 Kirchheimer, 1961, p.118

86 The phrase “the sovereign is who decides on the exception” is the well known definition of the
sovereign power Schmitt makes in Political Theology: Four Chapters on the Concept of Sovereignty.
This is just a play on words to remind the reader of this famous definition of Schmitt.
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intervention of political power to judicial decisions. Second, political power directly
intervenes into judicial decisions by changing the jurisdiction of certain cases.
Therefore, direct intervention of political power comes simultaneously with provision
of exceptional judgment. If we are to compare, legal justice operates with decisionist
subsumption of the jurists to subsume a concrete situation under regular criminal
norms. Political justice, however, operates with the direct political involvement of the
ruling power into judicial decisions to subsume a concrete situation under exceptional

criminal norms.

All in all, while discussing instrumentalization of judiciary and courts we already saw
that political trials unravel first and indirect political involvement of AKP in judicial
decisions through the appointment of judges, which homogenizes judicial enforcement
of laws with AKP’s policies to a high degree. In the framework of political justice, on
the other hand, this time political trials display the second and direct political
involvement of ruling political party in judicial decisions. Due to this direct political
decision, political justice is always the justice of the ruling political power. In this
respect, suspects of Ergenekon, the KCK and Hopa cases are exposed specifically to
AKP’s political justice. The same exceptional judgment procedures and rights can
operate quite differently; the same exceptional courts can charge even the same
fractions of the state and society very differently with a different decision of even the

same political power.

Indirect political involvement of ruling party in judicial decisions is contrary to, and
harms independence of judiciary and the separation of powers principle of
parliamentary democracy. However, this indirect involvement is regulated by laws. It
means that it enjoys the shelter of legality. Say it differently, indirect political
involvement to the judicial enforcement of laws is envisaged by the rule of law.
However, direct involvement of political power in judicial decisions in political

justice is not regulated by laws; it is not envisaged and protected by the rule of law.

315



That’s why it destroys separation of powers principle of parliamentary democracy and
the rule of law order of the constitutional state. This direct political decision is
independent of the legal norms. In contrast, it is dependent to the political interests of
the ruling power. Therefore, this direct political decision is nothing but the arbitrary
power of the ruling party; in our case, of the AKP. In this regard, political trials
uncover; and are examples of the arbitrary power of the AKP functioning in the
constitutional State in Turkey.

The AKP is not alone in its practice of political trials. The examples of political trials
can be found in many other countries; they are more widespread than it is first
thought. One of the most well known examples of them is the trials of the Nazi rule.
Similar to the AKP, the NSDAP also used courts and judiciary to entrench its power
and repress its political opposition. Actually, political trials constitute the area where
the AKP rule in Turkey and the Nazi rule in the Third Reich most closely resemble
each other. Just like the division of society in Turkey between citizens and terrorists
on the basis of Anti-Terror Law, we see that at the center of NSDAP’s practice of
courts, there lies the division of society into friends and foes; between “national
comrades” and “community aliens” or “common criminals” by the Nazi regime.®*’
This division, on the other hand, was also made legally. After the Decree of the Reich
President for the Defense against Malicious Attacks against the Government of the
National Uprising inured in March 1933 by the Ministry of Justice, any person found
guilty of making or passing on a statement which might cause serious damage to the
welfare or reputation of the government, and the parties and the organizations behind
it, could be sentenced to prison or penitentiary. This Decree was replaced on
December 20, 1934 by the Law against Malicious Attacks on State and Party. This

law extended previous regulations and included private comments even if they were

87 Wachsmann, 2004, p.68
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not statements of a factual nature.®*® In addition, Law against Dangerous Habitual
Criminals, and Habitual Criminal Law of November 24, 1933 introduced stricter

punishment for certain offenders.

The main target of Nazi’s courts was its political opponents.®*® In particular, Hitler
and his supporters were driven by the hatred of leftists and leftwing parties, namely
Social Democratic Party of Germany (SPD) but especially the KPD. Many of the
German citizens brought before the courts were communists, trade unionists, and
social democrats.®® In some judicial districts, almost all suspects charged of treason
and high treason between 1933-1939 involved communists. Additionally, political
opponents were described as racial threats. For instance, Jews were not only seen as a
racial danger, but were described as political enemies of the Nazis beside communists
and social democrats. Therefore, there was a considerable overlap in Nazi thinking

between criminal, racial, and political categories; often merging into one.®*

More significantly, just like the case in Turkey under AKP rule, the Nazis used
exceptional courts to charge its political opponents. Beside criminal law, special
courts were used to persecute and intimidate political opponents of the regime.®®
Article 102 of the Weimar Constitution stated that, judges were independent and
subject only to the law. Moreover, ordinary jurisdiction was exercised by the Reich
and the state courts; and extraordinary courts were inadmissible (Article 103).
Accordingly, nobody might be deprived of his ordinary judge (Article 105). Despite

these clear provisions of the Constitution, Hitler set up special courts on March 21,
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1933. In each judicial district, one special court was established. Only summary
justice was executed in special courts. It means that basic legal principles, such as the
right of the defendant to present evidence and to appeal were thrown out. Although
judges of special courts were selected by legal authorities rather than directly by the
NSDAP, no doubt they were chosen for their political reliability. Additionally, the
great majority of them belonged to the NSDAP.

In pre-Second World War years, defendants tried in special courts mostly for
criticizing or grumbling about Nazi leadership or about economic and social
conditions of Germany.®®® Those who were convicted generally received prison
sentences of less than one year. Thus, sentences were often not very long, but they
were frequent. Nikolaus Wachsmann states that in the second half of 1930s, Nazi
Germany was overflowing with political prisoners. In the end of June 1935, there
were 14.963 convicted political prisoners held in penal institutions, with another 7.972
in pre-trial arrest. Between 1936 and 1937, around 14.100 political offenders were
held in penal institutions every day, with another 5.800 individuals waiting trial, most
of whom were communists.®® Conviction rates for political opposition dropped
significantly only after 1937. Accordingly, the number of political prisoners fell by
more than 35 percent in 1937 compared to previous year. While 23.000 people were
charged by the end of June 1935, the number fell to 11.265 by the end of December
1938. It is mainly because, by this date, much of the active left wing resistance had

already been destroyed while others were intimidated.®®®

The most infamous of the special courts was the VGHs. They were established on

April 1934 to see political offences of treason and high treason. It shows that just like
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the situation in Turkey under AKP rule, opposing Nazi rule was charged as opposing
the state itself; opposition to NSDAP was transformed into treason. On the one hand,
new or national socialist legislation for treason and high treason was enacted. A
decree drafted by the Ministry of Justice on February 28, 1933 had introduced stricter
sentences for treason. Law on April 24, 1934 allowed even more severe penalties for
it and defined treason more extensively. For instance, in Article 81 of the Criminal
Code, high treason had been defined as an action attempting to change the constitution

or the territory of one of the federal states.®®®

After the new law, high treason was
regarded not just as an attack on the constitution or territory or the states; but on rulers
and the entire community.®®” On the other hand, national socialist legislation was
eagerly and widely enforced by German judges to crack down on the enemies of the
Nazi regime. In this way, the crimes appearing before the VGHSs ranged from the most
serious to the apparently trivial; from assassination attempts on Hitler to listening to
foreign radio broadcasts and telling political jokes. To give a few examples, a world-
famous pianist was sentenced to death for criticizing National Socialism, and a doctor

received the same penalty for voicing doubts about German’s victory in the Second
World War.2%®

In the eve of the Second World War, usage of special courts, the VGHs, and criminal
justice even intensified. On September 1939, Simplification Decree for judiciary was
issued. The decree stated that, if and when a chief prosecutor felt that public security
and order was endangered, the case could be brought before special courts, including

the VGHs.?® It simply meant that any individual could be criminalized and any crime

86 Koch, 1997, p. 51
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could be politicized by the jurists. This is exactly what had happened. In December

1938, the number of the VGHs prisoners under pre-trial arrest was 1.230. This number
had risen to 4128 in April 1943. When the VGHSs were founded in 1934, the number
of sessions amounted to 57. Yet, by 1943, this had risen to 1258.57

Table 2: Number of cases overseen by the VGHs after 1939

Number of Hochverrat (high Landesverrat Other
indictments treason) (ordinary offences
(punishable with death) or lesser Treason)

1939 341 151 189 1
1940 598 381 214 3
1941 690 376 308 6
1942 1044 692 377 15
1943 1327 830 494 3
1944 2120 1859 256 5

Source: Koch, 1997, p. 131

Additionally, political criminals were treated harshly. In the judgments of the VGHs,

one of three penalties was expected: death, imprisonment, or forced labor. In this

regard, between 1937 and 1944, the VGHSs pronounced the following sentences:

870 Koch, 1997, p. 132
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Table 3: Distribution of sentences approved by the VGHs

Year | Number | Death | Imprisonment Forced Labor Life
of Penalty
Accused

Hard Hard Hard

Labor Labor Labor

10-15 5-10 Under 5

year year year
1937 618 32 99 76 115 101 31
1938 614 17 106 56 111 91 29
1939 470 36 131 46 100 89 22
1940 1096 53 188 69 233 414 50
1941 1237 102 143 187 388 266 74
1942 2572 1192 183 363 405 191 79
1943 3338 1662 259 266 586 300 24
1944 4379 2079 331 114 756 504 15

Source: Koch, 1997, p. 132

All in all, fascist regime of the NSDAP utilized courts in Germany to control society
and repress its opponents. As Hanns-Joachim Wolfgang Koch says, an important
portion of the courts became a virtual arm of the Nazi state and its instrument of
terror.®”* Therefore, when talked about Nazi terror in Germany, one shall always
remember that first and foremost it was a legal terror. The numbers show that the
intensity of this terror scaled up and got more brutal in line with the needs of the
political power. However, what is important for us is the parallels among AKP’s and
Nazi’s instrumentalization of courts. First of all, both the NSDAP and the AKP use

courts and criminal law as an instrument to consolidate its political power vis-a-vis

871 Koch, 1997, p. 40
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political opposition. Second, in both, repressive measures enjoy legality; they have the
form of laws, decrees, and courts. Third, both Nazis and the AKP exclude its political
opponents from the general jurisdiction and general rights of the state; and charge
them in special courts. All in all, both the AKP and the NSDAP exercise political
justice. In effect, the point that the AKP resembles to the NSDAP in its exercise of
courts and political justice is itself a finding. It is a startling finding, though.
Punishment of opposition in exceptional courts may be inured in the case of the
NSDAP, as the NSDAP rule is accepted as a fascist regime, and its practice of courts
is called as legal terror. The AKP, on the other hand, utilizes similar means for
similar ends. However, the fact that the AKP exercises political justice in a
parliamentary democratic system blurs the picture. Perhaps, looking at its substance,
what is experienced in Turkey under AKP rule may also be recognized as a kind of
legal terror.
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CHAPTER 6

CHARACTER OF THE STATE UNDER AKP RULE

AKP’s political justice brings to light more than one area where political power
infiltrates into the constitutional state. They reveal the decisionist component of the
rule of law. Relying on this decisionism, the ruling party controls judicial enforcement
of laws. Moreover, we see that this decisionism is a source of arbitrariness within a
constitutional state. In addition, arbitrary power of the AKP galvanizes a second
criminal jurisdiction. All of these findings (decisionism of the rule of law, arbitrary
power of the ruling party, and the second jurisdiction of the constitutional state)
appertain to the relation between the AKP and the constitutional State in Turkey; all
of these factors that political justice uncovers have significant effects on the

constitutional character of the State.

6.1 Political Justice and Party-State Identity

The confrontation of the AKP with the constitutional State in Turkey has been first
analyzed in the discussion of the norm secularism. We come across with the
decisionist component of the rule of law firstly in this normative discussion.
Accordingly, the analysis of secularism shows the normative effects of decisionism.
Due to decisionism, constitutional State in Turkey is a non-constitutional
constitutional state and unable to limit the political power of the AKP. Political justice
exemplifies the second confrontation between the AKP and the constitutional State.

This second confrontation concerns AKP’s interaction with the judicial organs, the
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courts. In this respect, political justice reveals how decisionism is operationalized in
the courts. Whereas the analysis of secularism shows the inability of the constitutional
State to limit political power, or AKP’s liberty from the restrains of normative order
of the rule of law, political justice goes one step further. It manifests AKP’s capacity
to instrumentalize the courts and the rule of law order to enhance its political ends:
due to decisionism, we see that the AKP has become capable of using judicial organs
as a repressive means against third parties.

As they illustrate that the AKP achieved such a capacity vis-a-vis other political
parties, organizations, or individuals; political justice is an extreme case showing that
the rule of law order and the judicial power of the constitutional State are at the
disposal of the ruling political party to a great extent. On the one hand, in political
justice, the border line between legality and illegality blurs; what/who is legal and
what/who is illegal is started to be determined by the political power itself. Depending
on the threat perception of the AKP, what was legal before, may be referred to the
courts and charged as a crime, and declared illegal today; and what is legal there, may
be declared illegal here by the AKP. On the other hand, the capacity to
instrumentalize legality requires homogenization of judicial and executive decisions to
a degree that allows delegation of decision making power on political issues to judges.
This requirement implies executive power’s control over judicial power of the state.
Yet, we mentioned about the specialty of judicial power. The judiciary is exclusively a
power of the constitutional state, which shall stay apolitical and neutral. Courts are the
reserved domain of the constitutional state; reserved from the partisan, political
powers. Parties in the parliament can use legislative and executive powers; yet, no
political party is allowed to use the judicial power of the state. However, AKP’s
instrumentalization of legality and the courts show that ruling political party has
surpassed the area reserved for it; and get into the domain exclusively belonging to the

constitutional state.
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Moreover, the role of the police force in the judicial decisions of political trials opens
up another discussion. The conclusion that it is actually the police, not the jurists who
interprets legal norms and decides in the OYMs means a lot. Accordingly, if the
police is the main actor in the OYMs who gives decisions, political trials shall equally
entail cooperation between police force and executive power of the state. In that case,
homogenization of judicial enforcement of laws must necessarily include
homogenization of the police force. This point brings forth the relation between
Cemaat and the government once again; this time within the framework of
Cemaatization of police force. It is publically known that for a long time Cemaat
members have been in control of the police force in Turkey. They fix appointments
and promotions, conduct illegal wiretaps, run black propaganda campaigns, blackmail,
fabricate evidence and forge documents.®”? AKP’s sympathizers in the police
persecute and intimidate AKP’s political opponents and perceived critics.®"
According to Jenkins, it is the members of the Cemaat, both in the police and the
judicial system who primarily drive political trials like Ergenekon.®* All in all,
Cemaatization of police force becomes a part and parcel of homogenization of judicial

enforcement of laws in constitutional State in Turkey.

Consequently, for political justice to function smoothly all judicial and executive
powers of the state, and related administrative units such as police force must work in
conformity and harmony. This conformity, on the other hand, requires maximum
coordination between separated state powers and administrative units of the state. Put
it in other way, for the exercise of political justice, all forces and authorities

participating to the enforcement of laws shall be controlled; and their decisions shall
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be homogenized as much as possible with the decisions of the executive power. In the
light of this point, political trials can no longer be seen as isolated, purely legal or
criminal occurrences taking place within the domain of "independent™ judiciary. On
the contrary, they shall be evaluated as a part of AKP's endeavor to entrench its

absolutist power.

Firstly, beside executive power of the government, legislative power of the parliament
is de facto used by the AKP by virtue of being majority party. When control over
judiciary (and other institutions and authorities taking part in the enforcement of laws)
is added, it means that all sovereign state powers are practically concentrated in the
hands of the ruling party. This, on the other hand, intermittently laps into absolutist
power, and contradicts the main objective of constitutional state. Second,
instrumentalization of the courts indicates that the AKP practically puts away
separation of powers. Judicial power that checks and controls the executive power of
state is defused or inactivated. After then, parliamentary character of democracy exists
only in form. Third, political justice indicates that powers and organs of the
constitutional state are used to suppress or eliminate third parties both within the state
and civil society, who oppose the AKP. Then, political justice emerges as both an

illustration and an instrument of establishment of AKP’s absolutist power.

All in all, political justice manifests transformation of the ruling party into the state
itself proportional to the degree of concentration of powers in its hands. Actually, this
transformation is realized in political justice in an other respect as well. In political
justice, AKP charges its political opponents; however, it charges its opponents within
the category of "crimes against the state”. In this vein, in exceptional courts, it is no
longer political opposition that is punished, but crimes against state that is convicted.
Then, opposing the AKP is represented as a threat to state and public; a legal reaction
to ruling party is transformed into a reaction against the state. Put it upside down, the

AKP presents itself as the state. Hence in political trials ruling party no longer acts as
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a political party, but as the state itself. In this regard, Kemal Goktas says that it is
possible to read this process both as a means and a manifestation of AKP’s becoming

a total power "

Germany under the NSDAP rule gives a good example for such a total power, or the
transformation of a political party into the state itself. Actually, the Third Reich is
describes as a partisan state or simply, Nazi state. Accordingly, in Third Reich, no
distinction was made between the state and the party. Neither in legislation nor in
administration was it possible to distinguish the activities of the state and the party:

(...) an attempt to find the exact legal distinction between the state and
the party would be futile. State and party are increasingly becoming
identical, the dual organizational form is maintained merely for
historical and social reasons.®’®

One can say that the first step of this transformation was establishment of Nazi
domination over state powers. Accordingly, Hitler brought all state powers into his
control.®”” Remarkably, he used legal means to achieve this control. According to Law
to Remedy the Distress of People and Reich or what is commonly known as the
Enabling Act of March 23, 1933, the government was entitled to enact laws. Laws
enacted by the Reich government should be issued by the Chancellor and announced
in the Reich Gazette. Therefore, Reichstag had no authority over them. Moreover,
laws enacted by the government could deviate from the Constitution as long as they
do not affect the legislative bodies of the Reichstag and the Reichsrat. Before the

Enabling Act, Article 48 of the Constitution was already giving the executive power
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to enact legislations. However, it was not an absolute right. The parliament, Reichstag,
had the authority to rescind any emergency decree.?”® Yet, the Enabling Act gave an
absolute right to the government. It merely meant that the Enabling Act amended the
Constitution and eliminated the separation of powers. On August 2, 1934, however,
President Hindenburg died. Afterwards, Hitler announced that the office of the
presidency would be combined with that of the chancellor. Hence, he would be the
sole head of the state and the army. In that way, by August 1934, Hitler concentrated

all state powers in his hands.

Transformation of ruling party into the state in the Third Reich was not limited to the
control of legislative, executive, and judicial state powers. Step by step, intermediary
powers and controls between the party and the state were abolished, and the state was
subordinated to the party both ideologically and institutionally. In this direction,
provision of the identity between state and the ruling party required a series of legal
arrangements. A law named Guarantees for the Unity of the Party and the State
enacted by the parliament on December 1, 1933. According to this law, some party
institutions were given state powers. For instance, depending on this law, a Reich
Press Leader was appointed by party order on January 19, 1934; and he ousted the
editor-in-chief of a newspaper, although this man was under irrevocable contract until
1940. The point is that, the position of Press Leader was a party function. Yet, a party
function was endowed with certain governmental functions and authorities through
the Law of December 1933.%”° Afterwards, all political parties except the NSDAP
were outlawed. On June 22, 1933, the SPD was officially dissolved. Within a week,
all remaining parties dissolved themselves, leaving the NSDAP with a monopoly on

political power. On July 14, 1933, the rise of new political organizations was
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prohibited.®® Law of December 20, 1934 made public criticism of the government

and of the Nazi party a crime.®®

Another area of institutional subordination of the state to the party concerns police
force. Accordingly, the state police force was absorbed within party’s private security
forces of the SS and the SA.%® Hitler organized a paramilitary force in Nazi party
bound by personal loyalty to him and entirely depended upon him as party leader,
named Sturmabteilung (SA). Further units of the same kind were recruited from
party’s most active and loyal supporters and formed into protection squads,
Schutzstaffeln (SS).%® Hence, both the SA and the SS were party’s private security
forces. In June 1936, German police apparatus was centralized by a decree and at the
same time, police was now yoked to the SS.2 In a short period of time, SS leader
Heinrich Himmler rise to top of German police. By April 1934, Himmler was already
in charge of the political police and on June 17, 1936, he was appointed by Hitler as
the Chief of German police.®® Anti-Jewish pogrom of November 1938; and
extermination policy that came to be known as Final Solution and mainly started in

June 1942, were carried out largely by SA and the SS respectively. ®%
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Perhaps more remarkable for the institutional identification of the ruling party and the
state, in January 1937, a new civil service law required all bureaucrats to be members
of the NSDAP.%" Lastly, until 1939, Hitler used two official titles of Fiihrer and
Chancellor to designate the duality between party leadership and the head of the
government. However, by that time, he was exclusively referred to the Fiihrer,
reflecting the dominant role that the party had come to play in state affairs.®®®

What has been experienced in Turkey concerning the identity between the AKP and
the state differs from the picture that the Third Reich displays. Accordingly,
separation of powers is not legally abolished; the office of presidency is not combined
with that of prime ministry, and the institutional identity between party and the state is
not established. Moreover, we mentioned in Chapter 4 that homogenization of judicial
and executive powers within the respective organs, and between these organs and the
government is not completed yet. Hence, the degree of identity between the AKP and
the constitutional State in Turkey is not at this stage of the identity between Nazi Party
and the state in Germany. However, these differences do not trivialize our objective
behind giving the example of the Third Reich. As indicated at the beginning, the
objective of telling the experience of the Weimar Republic and its giving way to the
Third Reich already is not making a comparison. Rather, the Third Reich is an
extreme case showing how unlimited the power of a majoritarian ruling party in a
constitutional state can be. It also exemplifies the consequences of the concentration
of powers and instrumentalization of the rule of law. In the case of constitutional State
in Turkey, the AKP principally has the same means and powers as of the NSDAP.
Therefore, developments in the Third Reich may not be corresponding with those in
Turkey hundred percent, or may not be descriptive of AKP’s position today. However,

it is definitely helpful in providing a vision for the power that AKP holds potentially,
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and the status it can reach in the future. Hence, the main reason of referring to Weimar
and Nazi experience in this occasion is that, this experience stands as a future
possibility for the State in Turkey.

As a matter of fact, this future possibility is in making. Just like the NSDAP, the AKP
is attempting to put away two-headed structure of the executive power in
parliamentary democracy, and unite presidential and prime ministerial powers. The
AKP members like Deputy Prime Minister Bekir Bozdag, or the Prime Minister
Erdogan himself many times reiterated their dislike of separation of power principle
and the idea of limited government. For instance, Prime Minister Erdogan blatantly
complained that separation of powers “comes and stands before you as an obstacle; it
says "your play ground is this" ”’; thereby, he claimed he was not able to accomplish

the tasks he wishes t0.%* In this regard, the AKP pushes for the replacement of

parliamentary democracy with presidentialism.

Right after the general elections in June, a Constitutional Conciliation Commission
was formed in October 2011 formally at the initiation of the Speaker of the Grand
National Assembly. The objective of the Commission was to draft a more democratic
constitution in place of 1982 Constitution that was made under military tutelage. Four
political parties in the parliament (the AKP, the CHP, the MHP, and the BDP) were
participating to the Commission based on equal representation of three members each.
The rules of discussion and decision making of the Commission were formulated as
such: all decisions would have to be made by agreement of all four parties, meaning at
least two members of each; commencement of the Commission meetings requires at
least one member from each party; the Commission would be dissolved if any one
party ceased to participate; there would be technical committees of experts, each of

which would solicit input from civil and political organizations; a draft would have to

89 Hiirriyet, 18.12. 2012, hiirriyet.com.tr
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be presented by the end of December 2012; it would be presented to the parliament’s
standing Constitutional Committee and then to the parliament, with neither having the
power to amend the text unless with full consensus of all four parties; and lastly, the
final approval would have to be under one of the present constitution’s amendment

rules.®®

There have been a variety of disagreements between parties in the Commission, like
concerning the definition of citizenship and secularism; or on sexual orientation, the
equality principle on education and in the mother language. However, the biggest
barrier came with the proposal of the AKP to shift the regime of the state from

parliamentary to presidential government.®**

According to AKP’s proposal, the
president will be the sole power to decide on the abolishment of the parliament;
signing of international treaties; state budget; usage of armed forces; appointment of
senior public administrators and ambassadors; selection of the Chief Public Prosecutor
of the Republic, all of the university rectors and half of the members of the
Constitutional Court, the Council of State, and the HSYK.*? Apart from
concentrating executive power of the state in its hands, the president will also have
certain legislative authorities. For instance, when the need arises, the president will be
able to decree by his/her own, on issues concerning the execution of general state
policies; a very general and ambiguous definition that seems to give the president an
unlimited legislative power. Even, the establishment, abolishment, and the delineation
of the duties and authorities of the ministries will be done only by presidential

decrees. The president will have the power to veto laws as well. To do it, it will be

80 Arato, Andrew; Tombus, Ertug (2013). “Learning from Success, Learning from Failure: South
Africa, Hungary, Turkey and Egypt” in Philosophy and Social Criticism, Vol. 39, No. 4-5, p. 431

81 Arato, 2013, p. 433
82 Full text of AKP’s proposal on presidential system presented to the Constitutional Conciliation

Commission derived from www.ismetberkan.blogspot.com/2012/11/ak-parti-baskanlk-sistemi-onerisi-
tam.html
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enough for her/him to apply to the Constitutional Court; an institution that half of its
members already determined by the president.

Behind the proposal of the AKP, there lies its desire to concentrate all executive and
legislative powers of the state in a single hand. Therefore, the proposal of shifting to

893 and thereby, get rid of

presidentialism is an attempt to to establish single man’s rule
the limited government practice that stands before the Prime Minister Erdogan.
Moreover, presidentialism of the AKP constitutes a government which is out of
supervision.?®* In parliamentary system, the government is accountable to the
parliament, as it originates within it. Therefore, it needs parliament's vote of
confidence. However, in presidential system, the president will be directly elected by
the people. In such a case, he/she will not be accountable to the parliament and will
not require parliament's vote of confidence.®® Furthermore, democratic legitimacy of
the parliament and the president will be equalized, as both will be elected by the
people directly. Hence, the president will not need the parliament to rule in any way;
or put it differently, the parliament will loose its legitimacy to supervise the activities
of the president. In this context, in the AKP's proposal, the president has no
accountability to the parliament, and the mechanism of interpellation is abolished.
This gives the parliament no possibility of removing the government either by vote of
non-confidence or by interpellation.®®® Consequently, with the proposal of presidential
government, the AKP actually proposes the establishment of an absolutist, monarchic

pOWer.
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Currently, AKP’s proposal of presidentialism is clouding the discussions in the
Constitutional Conciliation Commission. The other parties, at least the CHP and the
MHP, oppose it, which weakens the likelihood of its acceptance by the Commission.
However, the AKP is intimidating that if the Commission fails to come to a
consensus, it can introduce party’s own constitutional draft to the parliament.®*” In
such a case, the AKP can offer its own constitutional draft to the referendum if it can
persuade 5 to 6 MPs of the other parties, such as those of the BDP.2%® Such an
intimidation may or may not be materialized; it is something that the time will show.
However, what is crucially important in AKP’s proposal of presidentialism is that, it
manifests AKP’s objectives, desires and the things it can do when it has the chance

and possibility. In this regard, this proposal also justifies why we should learn and
keep in mind the story of the Weimar Republic and its giving way to the Third Reich.

6.2 State of Exception and Enemy Criminal Law

The most obtrusive feature of AKP’s political justice is deprivation of political
opposition of its constitutional rights. Political opposition is taken out of the general
jurisdiction of the State and the rule of law; and is charged by exceptional judgment
rights and procedures. In that way, the existence of exceptional courts, rights, and
judgment procedures divide judicial system of Turkey. On the one hand, there is legal
justice, courts of general jurisdiction that enforce general judgment procedures, and
constitutional rights. On the other hand, there is political justice, the OYMs that
operate with exceptional judgment procedures, and violation of constitutional

899

rights.”™ After third judicial reform package of June 2012, the first is represented by
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the CMK, while the second by Anti-Terror Law. Similarly, society is divided into two
on the basis of its relation with the constitutional State. A part of it enjoys basic
constitutional rights and freedoms, subject to regular jurisdiction of the State and
therefore called as “citizen”. The other part (whom are they exactly will be
determined by political power), however, are called as “terrorists”, subject to
restriction of rights, and charged in exceptional courts on the basis of exceptional
judgment procedures.’®® These two systems of rights and judgment systems, and
statuses of individuals, continue to live side by side within the constitutional State in
Turkey.

The division of judicial system into two between friends (citizens) and foes (terrorist)
reminds us the theory of Enemy Criminal Law developed by Giinter Jakobs.
According to Jakobs, state gives different rights to those defined as “citizen” and
those defined as “enemy”. Correspondingly, they are subject to Citizen Criminal Law
and Enemy Criminal Law, respectively. Citizen Criminal Law is preventive; its
objective is to prevent the crimes before being happened.®®* The requirement for one's
assessment as “citizen”, on the other hand, is his/her faith to legal system and
acceptance of validity of the normative order. Under these conditions, interaction and
dialogue between the individual and the state can be possible via penal sanction.
Within the confines of this interaction and dialogue, criminal is perceived as a person.
On the contrary, enemy is not covered by preventive law.”* It is because; enemy
could not meet the minimum basic cognitive requirement to be assessed as citizen.

Therefore, enemy is regarded to turn his/her back to legal order. Hence, enemy

990 Ertekin, March 2011a
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actively opposes the legal order; and is a rival of it.%®® For this reason, his/her
interaction and dialogue with the state has ceased. In this case, the enemy cannot be an

object of usual, general criminal law.

The enemy loses his/her civil rights. In other words, those individuals who are denied
of the legal order of the state are also denied of their basic rights.®** In this context, the
enemy is not treated as a person.”®® The people who are removed from personality are
thereby “unpersons”. For this reason, the state does not give them the usual rights of
accused; does not care about their private lives.®® Presumption of innocence does not

apply to the enemy;%"’

instead, they are exposed to “presumption of criminality”,
according to which the principle of in dubio pro reo (when doubts remain, accused is
favored) is abandoned. Hereafter, state will benefit from any doubt about the
innocence of the accused. Enemy is a source of threat in the eyes of the state; state
fights against the enemy.®® Therefore, the objective of the Enemy Criminal Law is the
elimination of this threat with the least damage and with the most appropriate method.
%9 Hence, punishment of the enemy is not necessarily directed to his/her concrete

action at the very moment. Rather, it is oriented to prevent his/her future actions. **°

93 Jakobs, Giinther (2008). “Yurttas Ceza Hukuku ve Diisman Ceza Hukuku” in Unver, Yener (ed).
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%4 Kanar, 2011, p. 66

% Jakobs, Giinther (2008a). “Diisman Ceza Hukuku?-Hukukiligin Sartlarma Dair Bir inceleme” in
Unver, Yener (ed). Terér ve Diisman Ceza Hukuku. Ankara: Segkin Yayinlari, p. 517; Kanar, 2011, p.
66
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As Sinn underlines, there are four signs of Enemy Criminal Law. As the objective of
elimination of a future threat reveals, the first sign is enforcement of punishment
before concrete action takes place. For instance, within Enemy Criminal Law,
intention to commit a crime or planning a crime is itself punished even if the crime
does not take place.”™ Second, the punishment is disproportionate to the crime, and is
not reduced. The relation between intention to commit murder and committing murder
may actually be weak; however, intention is punished equivalent to committing
murder. Third, the right of having defense counsel is restricted or denied to the
defendant. Lastly, Enemy Criminal Law is no longer a code for criminal actions;
rather, it is a code for warfare. As mentioned above, state declares those, who have not
showed their faith to legal order, as enemy. Afterwards, it mounts attack against them

f.92 Meanwhile, as Hayrettin Okgesiz states, the incident that led the

to protect itsel
raise of such a code of warfare is organized crime and especially terrorist crimes.®*®

That's why Enemy Criminal Law is used against “terrorists” in particular. ***

When looked at these signs, we can draw some parallels between Jakobs' theory of
Enemy Criminal Law and special judgment rights and procedures of the OYMs in
Turkey. Perhaps, the first striking similarity is the name of the law for the prevention
of terrorist crimes. The literal name of Anti-Terror Law No 3713 in Turkish is
"Warfare against Terror”. Secondly, the acts of inciting, provocation, and attempting
to commit terror crimes covered by Anti-Terror Law are considered as independent

crimes. Similarly, those who are not members of a terror organization, but participate

11 Sinn, Arndt (2008). “Modern Su¢ Kovusturmasi-Diisman Ceza Hukuku Yolunda mui?” in Terdr ve
Diisman Ceza Hukuku. Unver, Yener (ed). Ankara: Seckin Yayinlari, p. 613
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to a meeting with organization members or commit a crime in the name of
organization, are disproportionately subjected to the same punishment as members of
organization. Moreover, the rights of the defendants charged in the scope of Anti-
Terror Law in the OYMs are restrained; the meeting of defendants with defense
counsel is restricted. In this context, Ercan Kanar claims that Anti-Terror Law and the
OYMs fall into the category of Enemy Criminal Law. Again, according to Haluk

Inanicy, the OYMs are reflecting Enemy Criminal Law that Jakobs developed. **°

However, one shall be careful while designating Anti-Terror Law and the OYMs as a
part of Enemy Criminal Law. It is mainly because; the issue who the enemy is shall be
answered or at least discussed beside the analysis of exceptional judgment procedures
and rights. Hence, it will be accurate to call Anti-Terror Law and the OYMs as parts
of Enemy Criminal Law as long as the definition of enemy made by Jakobs resembles
to definition of political criminal or terrorist that is made in Anti-Terror Law and
enforced by the OYMs.

Jacobs defines the enemy as who turns his/her back to the rule of law as a whole, and
who is always ready to commit crimes. However, as Henning Rosenau mentions, the
category of enemy as such does not exist in reality. In real world, people do not
always oppose laws and legal order; or not absolutely and totally. When compared
with daily social practice, the idea that some people continuously and determinately
turn their back on every piece and aspect of legal order becomes hard to understand.®*®
For instance, a mafia member can potentially be more dangerous than an average
citizen in terms of criminal law. Yet, it does not mean that a mafia member denies the
legitimacy of legal order as a whole. He/she may well act in accordance with the

norms of civil law. Therefore, he/she cannot be said aiming to overthrow state's legal

%1% Kanar, 2011, p. 67
%16 Rosenau, 2008, pp. 398, 399

338



order. Actually, Jakobs also admits the difficulty of finding his concept of enemy in
real world. He states that definitions of Enemy Criminal Law and Citizen Criminal
Law are ideal types. They cannot be encountered in real life in their pure form. Then,
what is materialized is always intermediate forms.*'” Hence, what we concern here is
not two isolated criminal law systems opposing each other. On the contrary, these two
systems are two poles of the same whole.*® In that way, if we follow Rosenau’s
criticism and Jakobs’ self-clarification, we need to recognize that there is no “enemy”
in the real world at beck and call to be judged by Enemy Criminal Law. Therefore, the
question, who the enemy is, still waits to be answered.

Alejandro Aponte thinks about who the enemy is, in the context of Colombia.
According to him, who will be subjected to which criminal law involves a decision.
Consequently, the answer of “who the enemy is” always has a designed character.
Therefore, enemy is a designed enemy. There is always an ex-ante evaluation of the
enemy and the hostility. It is because, enemy is defined not just for its concrete
actions; but rather, for it is evaluated as so. When the enemy is known to exist as a
designated enemy, basing on a decision, its connection with politics and political
conditions reveals itself. Then, determination of who the enemy is, and the decision
on how he/she be treated and cured, is primarily a political decision. This brings
indeterminacy, ambiguity and arbitrariness to the definition of enemy as a norm. For
this reason, today's enemy is not precisely the same with tomorrow's enemy.”*® All in
all, Aponte’s response leads to such a conclusion: Enemy Criminal Law cannot tell us

and determine who the enemy is. In other words, a legal norm, even be it

17 Jakobs, 2008a, p. 517
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discriminatory Enemy Criminal Law, cannot decide on its object. This is again a
political decision independent of the norm.

The point that definition of enemy in Enemy Criminal Law is a political decision,
bring this category of Jacobs, Anti-Terror Law and the OYMs close to each other. Put
another way, judgments in the OYMs on the basis of Anti-Terror Law can be said to
illustrate an exercise of Enemy Criminal Law of Jakobs only with the admission that
enemy that punished by Enemy Criminal Law is a political decision. With this
admission, the concept of political justice and the category of Enemy Criminal Law
seem to refer to the same process of judgment in the OYMs, which occurs on the basis
of political decision. In this regard, Enemy Criminal Law seems to come to light as
political justice; or Enemy Criminal Law seems to be a particular form of political
justice. Hence, political justice comprises Jakobs’ Enemy Criminal Law category
rather than the opposite. To call the OYMs and Anti-Terror Law as Enemy Criminal

Law has such an interaction with the concept of political justice that we choose to use.

On the other hand, Jakobs says that Enemy Criminal Law is used in exceptional
circumstances. Accordingly, Enemy Criminal Law shall not be thought of as an
arbitrary attitude or a bunch of rules oriented to unlimited annihilation of the enemy.
%20 On the contrary, Enemy Criminal Law is used in a constitutional state ruled by the
rule of law intentionally and with utmost care. It is an ultima ratio resorted only
exceptionally. Therefore, it is an exceptional law; its exercise does not constitute
continuity. ! In the same direction, Hayrettin Okgesiz associates Enemy Criminal
Law with state of emergency, one of those exceptional situations. He analyzes Enemy
Criminal Law within the context of state of emergency and in this way, frequently
refers to Article 15 and Article 120 of 1982 Constitution that regulate state of

%20 Jakobs, 2008, p. 490
%21 Jakobs, 2008a, p. 519
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emergency.*?? Finally, Aponte also reminds us that in practice Enemy Criminal Law is

enforced as state of emergency criminal law. %%

When looked at the character of the OYMs, emphasis on exceptional periods and state
of emergency seems meaningful for Turkey as well. As a matter of fact, the OYMs
are exceptional courts. At first glance, they may be confused with high criminal courts
specialized in political crimes. However, they are not specialized courts.®*
Specialized courts are defined as courts that focus on one type of crime and criminal,
like traffic courts, labor courts, and cadaster courts. The aim of establishing
specialized courts is to provide division of labor among courts on certain disputes,
arising among individuals or professionals. In such a division of labor, judges of
specialized courts are considered specialists in the fields of the law that fall within
court’s jurisdiction. Perhaps more importantly, specialized courts are subject to
general judgment procedures. It means that, specialized courts in criminal law shall
operate according to the CMK.%?®* However, the OYMs function on the basis of TCK
Article 250-252 or Anti-Terror Law Article 10 after June 2012, both of which bring
exceptions to the CMK. To underline once again, the OYMs go out of the jurisdiction
of general criminal law and general criminal procedural law; and enforce an
exceptional criminal and procedural law that deny both defendant and defense counsel

of their usual rights.*”® Therefore, the OYMs cannot be deemed as special courts.
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Rather, the exception that their judgment constitutes shall be called "extraordinary

judgment". All in all, it will be accurate to call the OYMs as extraordinary courts.*’

Hence, the OYMs are not only exceptional; yet more accurately, extraordinary courts.
In this case, such exceptional and extraordinary courts shall not arise in "normal” or
"usual" periods of parliamentary democracy and constitutional state. Indeed,
exceptional courts generally emerge in times of social unrest, when the coercion of
political power is felt on society more deeply. In addition, they are used only
temporarily. Independence Courts, Courts Martial, and Yassiada Courts are examples
of extraordinary courts appeared in extraordinary times in the history of Turkey.*?®
However, the same cannot be said for the OYMs. Firstly, the AKP did not declare
state of emergency or consult emergency regulations in any way. Hence, it exercises
political justice and uses extraordinary means without declaring state of emergency.
Second, the OYMs are embedded in the CMK or Anti-Terror Law.%?° In other words,
extraordinary criminal judgment regime is integrated into general criminal judgment
procedures. As such, operation of general or "usual” criminal law automatically
operates extraordinary, exceptional criminal law. In such a circumstance,
extraordinary law is no longer an occasional occurrence. On the contrary, it is made
regular. Society is regularly under extraordinary judgment regime. Moreover, Ozkan
Agtas comments that, the OYMs and extraordinary rights are step by step becoming
primary; and general/usual laws and courts are becoming secondary. Therefore,
gradually, general law or the rule of law is subrogated to exceptional rights and

procedures.*®
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How shall one interpret the continuous presence of extraordinary law and courts in
ordinary times in Turkey? Does it create an extraordinary state? In other saying, is
constitutional State in Turkey under state of exception, though partially or implicitly?
Aponte gives an affirmative response to the last question. According to him, presence
of state of exception does not necessarily require the legal promulgation of state of
emergency regulations or martial law. For instance, he claims that presence of
exceptional rules like the ones concerning terrorism also creates state of exception. %
However, adoption of Aponte's views for Turkey is problematic. If the presence of
extraordinary law and courts is deemed sufficient to create state of exception, without
promulgation of state of exception legally, it means that constitutional State in Turkey
is under state of exception for 30 years. It is because; extraordinary courts and laws
exist for 30 years since 1982. Article 143 of 1982 Constitution established the DGMs
(that will be handled below). These courts were progenitors of the OYMs, as they
were also exceptional courts. The DGMs were abolished in 2004; however, the OYMs
were established in place of them on the same day. Hence, constitutional State has

never regained normalcy after 1980; it has existed as a state of exception.

However, presence of extraordinary laws, courts and judgment procedures does not
make the period we live in an extraordinary state as a whole. In order to determine a
"state”, we have to look at the situation and functioning of at least the other two
powers of constitutional State. Article 15 of the Constitution says that in times of war,
mobilization, martial law, or state of emergency, the exercise of fundamental rights
and freedoms can be partially or entirely suspended. Hence, in a state of exception,
constitutional rights may not be exercised in full or in a competent way. On the other
hand, legislative and executive organs work exceptionally, either. Legislative organ
delegates some of its competences to executive organ. Article 119 of the Constitution

says that in the event of natural disaster, dangerous epidemic diseases or a serious

%1 Aponte, 2008, p. 575
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economic crisis, the Council of Ministers, meeting under the chairmanship of the
President of the Republic, can declare state of emergency. Similarly, in the event of
serious indications of widespread acts of violence aimed at the destruction of
constitutional, democratic order, the Council of Ministers, meeting under the
chairmanship of the President of the Republic, after consultation with the MGK can
declare state of emergency (Article 120). This rule is the same in the declaration of
martial law (Article 122). Hence, the parliament is put aside in the decision to declare
state of emergency. Rather, state of emergency is mainly the decision of the executive
(assisted by the president and the MGK).

By the same token, Article 121 states that, in the event of a declaration of state of
emergency under the provisions of Articles 119 and 120 of the Constitution, this
decision shall be published in the Official Gazette and shall be submitted immediately
to the parliament for approval. Similarly, during the state of emergency, the Council
of Ministers meeting under the chairmanship of the President may issue decrees
having the force of law. These decrees shall be published in the Official Gazette, and
shall be submitted to the parliament for approval. The same is valid for the period of
martial law. In that way, regular order of legislation is put upside down in a state of
emergency. First, the decision of executive is published in the Official Gazette and
then approval of the parliament is asked; which is exactly the opposite in ordinary

functioning of parliamentary democracy.

Lastly, Constitutional Court’s functions are also curtailed in times of state of
emergency. According to Article 148, the Constitutional Court shall examine the
constitutionality, in respect of both form and substance, of laws, decrees in the force
of law, and the rules of procedure of the parliament. However, it makes an exception
for state of emergency. Accordingly, no action shall be brought before the
Constitutional Court alleging unconstitutionality as to the form or substance of

decrees in the force of law issued during a state of emergency, martial law or in time
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of war. Therefore, Constitutional Court and consequently the rule of law has no
jurisdiction over the decrees in the force of law issued during the state of emergency.
All in all, in a state of emergency, functions of all state organs; of the parliament, of
the Council of Ministers, and the courts are redefined and re-regulated. Parliament and
the judiciary lose some of their competences; on the contrary, executive gets more
powerful. However, it is not the Council of Ministers yet the President who is

extraordinarily empowered in a state of emergency.

What we see today is that, constitutional State in Turkey continues its normal
functioning as a parliamentary democracy from the point of legislative and executive
powers. Constitutional rights remain unchanged; executive organs work seamlessly in
a complete and regular manner; legislative organ works seamlessly in a complete and
regular manner. Indeed, judiciary also works seamlessly in a complete and regular
manner. While judiciary works seamlessly in a complete and regular manner, it
operates the OYMs. Then, we live in a normal, ordinary state in spite of the presence
of extraordinary courts, laws, rights. Haluk Inanici, who evaluates this duality states
that state of exception is being normalized through various legal methods.*** Hence he
says that the OYMs exist as a “normal exception” or “an exception that is not an
exception”. In any way, Inanict's comment reveals a contradiction. The OYMs are
called as “an exception" and as “not an exception”. However, they cannot be both of
them simultaneously. In this respect, although Inanici underlines that exceptional
courts operate in a normal-usual period, his command is insufficient in shedding light
to the situation of the OYMs.

The OYMs are extraordinary courts. Yet, they do not constitute an exceptional,
extraordinary state for constitutional state and liberal parliamentary democracy.
Extraordinary regulations of the TCK 250-252 and Anti-Terror Law Article 10 are

932 Inanici, 2011, p-52
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ordinary parts of the regular law and constitutional State in Turkey. Therefore,
something that is defined as “usual or normal exception” just like in the case of
Inanic1’s commends, loses its exceptional character. Exception melts in usual. In such
a situation, longevity of exceptional courts and judgment procedures cannot bear to be
named “exceptional”. Nothing less can be said about for a fact that exists for 30 years.
Therefore, means of AKP’s political justice, namely the OYMs and exceptional rights,
are usual or normal means for liberal parliamentary democracy and constitutional
State in Turkey. Hence, any criticism of AKP’s political justice shall be directed to
liberal parliamentary democracy and constitutional State in the first place. Thinking
the otherwise, and calling the OYMs and extraordinary rights as exceptions, takes
constitutional state and parliamentary democracy out of criticism, and idealizes them.
Therefore, rather than turning a blind eye to a fact that exists for 30 years and acquit
constitutional State and parliamentary democracy, one shall accept that State in

Turkey is at most a non-constitutional constitutional state or only a state of statutes.

Presence/absence of state of exception is not a nuance. It determines the relation of
political power with the constitutional state and the rule of law order at present. In this
respect, destruction of constitutional state of Weimar by the rise of the Nazis to power
might be classified as an exception to constitutional state and parliamentary

democracy; because, the Nazis ruled the state in a state of emergency.

In the first two months of his chancellorship, Hitler invoked Article 48 of the
Constitution, which regulated state of emergency. Under Article 48, President
assumed the right to take measures necessary for the restoration or security and order;
intervene, if need be, with the assistance of the armed forces. In this context, on
February 28, 1933, an emergency decree basing on Article 48 of the Constitution was
issued. The decree was called Order of the Reich President for the Protection of
People and State and issued after the fire in the parliament on February 27, 1933, due

to which communists was blamed. Accordingly, fundamental rights of citizens
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provided in Article 114 (that protects habeas corpus and individual liberty), Article
115 (that protects individual’s private dwellings), Article 117 (that protects privacy of
correspondence, of mail, telegraphs and telephone), Article 118 (that protects freedom
of opinion, and expression freely in word, writing, print, image or otherwise), Article
123 (that protects freedom to assemble peacefully and unarmed), Article 124 (that
protects right to form clubs or societies) and Article 153 (that protects private
property) were suspended by Nazi government until further notice. Hence, a
permanent state of emergency was introduced. This state provided the legal basis for
subsequent institutional and judicial changes, and restriction of basic rights and
freedoms. Under permanent state of emergency warrants for house searches, orders
for confiscations as well as restrictions on property, also became permissible.
Following the decree, the press was placed under close censorship. Radio was
monopolized by Nazis and broadcasts of Hitler’s speeches became mandatory. While
Nazi publications and meetings were not affected, communist campaigns were almost
completely disrupted by governmental measures. Moreover, the KPD leaders and

members were arrested and political functions of the SPD were disturbed.

All in all, it seems that destruction of the Weimar Republic came as a result of non-
functioning of parliamentary organs and constitutional rights due to state of
emergency legislation. Consequently, Nazi power is considered as a failure of
constitutionalism and liberal parliamentary democracy. On the other hand, in Turkey,
constitutional State is not destroyed or it is not transformed into another form of state.
However, constitutional and parliamentary democratic characters of it are practically
disabled. What is interesting is that, it happened within the confines of constitutional
rights and rules under state of normalcy. Therefore, practical obstruction of
constitutional State and parliamentary democracy is not a result of non-functioning of

liberal parliamentary organs and constitutional rights, which would be the case in state

%33 Bendersky, 2007, p.89; Stackelberg, 2007, p.118

347



of emergency. Hence it is not a failure of these institutions. On the contrary, AKP’s
absolutist rule, arbitrary power and political justice come as a result of full-
functioning of parliamentary organs and constitutional rights. Therefore, AKP power
can only be called as the triumph of constitutional State and liberal, majoritarian

parliamentary democracy.
6.3 Unconstitutionality of AKP Rule and its Arbitrary Power

One of the underlying assumptions of every liberal parliamentary system is that the
party in power should not deny any other party the right to acquire power. Schmitt
called this as the principle of “equal chance”.®* Accordingly, parliamentary
democracy values each person’s political will equally and it respects equally every
political belief, every political opinion. This is a direct consequence of neutrality of
constitutional state and parliamentary politics. In the context of neutrality, democratic
rule means political equality and liberty. Hence, no political power can claim absolute
validity for its political beliefs, its political programs, and its political ideals. Values
that upheld by specific political parties can only be relative. Therefore, democratic
state of rights accepts that all conceivable opinions, tendencies and movements have
equal chance to achieve majority.”®> With Kelsen’s words, in parliamentary
democracy, the minority may at any time itself become a majority.**® Hence,
constitutional state must give all political convictions the same chance to compete
freely for majority vote. For our purposes, it means that constitutionally sanctioned
protection is granted with some consistency to the political foe of the established

order.®®’

%% Schwab, 1970, p. 94
%% gchmitt, 2004, p.28
%% Kelsen, 2000a, p.108
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However, contrary to equal chance understanding of constitutional state, the AKP
removes constitutional protection that is granted to political opposition. It restricts the
rights of opponent politics and punishes opponents in exceptional courts; a process
which is already called as AKP’s political justice. Kircheimer underlines that, to
combat with political opposition, the trail is not a necessary means; there are other
means of disposing political adversary. For instance, through administrative
procedures, such a regime may dispose its foes. However, if a constitutional
government wants the death or imprisonment of adversary, it must utilize the agency
of courts.?*® This is what the AKP does. The AKP kills its opponents politically by
charging them in the courts. The AKP declares them illegal and draws them out of
politics. The trial of political opposition loses any political dimension and becomes a
legal, purely criminal case. In sum, AKP’s political justice is a violation of
constitutionality of the State. Actually, both the means that the AKP uses to exercise
political justice, namely the OYMs, Articles 250-252 of the CMK, or Anti-Terror
Law, and the presence of such a policy or attitude towards political opposition,

separately interferes on constitutionality of the State.

Looking at the practice of political justice, some authors claim that AKP rule is
getting more authoritarian. Actually, the practice of establishing special courts and
hence creating fragmented judicial systems are ascribed to authoritarian regimes in
general. Accordingly, politically sensitive cases are channeled into auxiliary
institutions like special courts, and repression is therefore routinized and domesticated
especially in authoritarian regimes.®* Likewise, what have been said by Ginsburg and
Tamir Mustafa about judicialization of politics in Chapter 5 is actually true for
authoritarian regimes. In authoritarian regimes, the courts are used to establish social

control and sideline political opponents; bolster regime’s claim to legal legitimacy;

%8 Kirchheimer, 1961, pp. 95-96
%9 Mustafa, 2008, p. 17
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strengthen administrative compliance within the state’s own bureaucratic machinery;
and solve coordination problems among competing factions within the regime.®*° This

is to say that, political justice is a common feature of authoritarian regimes.

Actually, the discussion on AKP’s authoritarianism is increasing by leaps and bounds.
The signs of AKP’s authoritarianism can be traced in the amendments made in
criminal justice. As Inanici underlines, criminal law and criminal procedural law is
closely related with political power. Providing some legal norms with criminal
protection automatically means punishing those who do not obey these legal norms.
Hence, criminal law is an area that political power shows its will. The effects of a
change in political power are primarily reflected in criminal law and criminal
procedural law.*** In this framework, we see that the AKP changed criminal justice
system. It changed or amended 16 laws and ordinances only in 2005.%? In 20086, it
amended Anti-Terror law; in 2007, it changed Law on Powers and Duties of the
Police. As Aydmn says, these changes are manifestations of authoritarianism.%*
However, especially after AKP’s victory in June 2011 general election, the AKP got
more authoritarian. Prime Minister Erdogan’s confidence increased, his rhetoric
became more confrontational and AKP’s policies got more authoritarian. It is now
commonly known that decisions in the government are only made by him. Thereby,
government policies are shaped by his personal preferences. Jenkins also adds that the
media came under increasing pressure and journalists began to self-censor for fear of

loosing their jobs or imprisonment.**

0 Mustafa, 2008, p. 4
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This comment on the nature of political regime is not wrong; depending on the
outcomes that political justice reveal AKP rule can be interpreted as an authoritarian
regime. However, it is an incomplete and insufficient conclusion for our purposes.
What we question here is not the nature of political regime, but the nature of the state.
Therefore, we focus on the relation between the ruling party and elements of the
constitutionality of the state, namely the rule of law order and the three sovereign state
powers. The discussion of authoritarianism, however, says not much about the
statuses of these elements of the state under AKP rule, and their relation with the
ruling party. A political power may implement authoritarian policies without
necessarily controlling the rule of law order or without packing the courts and judicial
power of the state. In such a circumstance, it would be more fruitful to follow a path
(other than authoritarianism) that the discussion of political justice highlights loud and
clear about the relation between the ruling party and the constitutionality of the state.

The OYMs and Anti-Terror Law that the AKP instrumentalizes in political justice
eliminate most of the basic rights and freedoms of individuals that 1982 Constitution
promises to protect. Great many a people cannot benefit from the catalogue of rights
that 1982 Constitution provides, due to Anti-Terror Law.**® In addition, due to Anti-
Terror Law, rights and freedoms of 1982 Constitution are not able to restrict state
power. Hence, when AKP’s political justice exercised, 1982 Constitution stays silent.
Consequently, as their exercise becomes widespread, the area within the constitutional
State where AKP power is not restricted by constitutional rights also broadens. At the
end, the area where the activities of government are not restricted by the basic rights
of 1982 Constitution so broadened that Anti-Terror Law has come to constitute the
second system of individual rights and freedoms; the second constitution for

Turkey.?*® That 1982 Constitution is a matter is widely claimed for a long time.

%4 Ertekin, January 2012
%46 Ertekin, March 2011a
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However, today's problems in social and political life are much more related to the
absence of 1982 Constitution, rather than its presence. This situation renders any
constitutional amendment in favor of basic rights and freedoms meaningless. No
matter how liberal and democratic the constitution is, some people (who they are, is
not definitely known; and whose number is in increase) will not be able to enjoy these
constitutional rights and freedoms, and state power will not be able to be restricted as
long as Anti-Terror Law and the OYMs exist. */

As a result, 1982 Constitution is valid and 1982 Constitution is invalid
simultaneously. While examining secularism as a constitutional norm, we already
encountered with a dual and contradictory situation in terms of constitutionality. This
situation confronts us here once again. Accordingly, the State in Turkey is a
constitutional State; however, it is only partially constitutional. Partially, it is not
bounded by the rule of law, not neutral, and not impartial towards every religion,
political belief, or political position. Consequently, the State in Turkey is partially
non-constitutional as well. Thereby, what we have in Turkey is a non-constitutional
constitutional State. Meanwhile, under such a non-constitutional constitutional State,
political power is able to pass into the domain where it is not restricted with 1982
Constitution by its own decision. The discussion on political justice indicates that
political power is in legal liberty to obey 1982 Constitution. It may choose to comply
with the Constitution at times it wishes; and infringe it at times it chooses to enforce

political justice. Then, there is a measure of arbitrariness that rules the State.

Avrbitrariness means independence from the normative order of the rule of law. The
political power is independent of the legal norms; and instead, it is able to thoroughly
depend on its subjective, political will and interests. Therefore, arbitrariness signifies

liberty before the law. Political power may will to follow the rule of law or may will

%7 Ertekin, March 2011a
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not to; or it may find a way in between; it is its will and liberty. In this regard, beside
the operation of political justice with a direct political decision, the historical
development of exceptional courts constitutes a good example to the arbitrary power
of the AKP. The AKP abolished the DGMs in June 2004 with the new CMK. Yet, it
re-established exceptional courts as OYMs in the same regulation. Eight years later, in
July 2012, it abolished the OYMs. However, it re-established them, this time under
the name of Regional High Criminal Courts. Moreover, it kept OYMs functioning

only for pending trials; an act that legal reasoning can not explain.

Then, within 8 years, parallel with the requirements of its political interests,
considerations and motivations, the AKP did whatever can be done with the
exceptional courts: it abolished them, established them, and reformed them. Hence,
the AKP seems to be at liberty to do what ever action it sees politically plausible or
necessary to do. For that reason, the fundamental factor in the relation between
exceptional courts and the AKP; and hence in the issue of political justice, is not
authoritarianism, but arbitrariness. Arbitrariness brings unpredictability to the rule of
law order of the constitutional state; and wipes legal security out. In this unpredictable
and insecure environment, at any time political allies may turn into foes; what is
deemed good and right may start to be regarded as bad and wrong. Therefore,
arbitrariness does not mean that AKP power is necessarily authoritarian, cruel, and
non-constitutional. Rather, it acts unconstitutionally, despotic and authoritarian
towards some people and for some time; for another time, it may act constitutionally,
liberal and merciful. Then, arbitrariness means that being authoritarian is at the
disposal of the AKP. Hence, one day, the AKP may abolish Regional High Criminal
Courts as well, showing its unconstraint arbitrary power rather than its liberal,

democratic attitude.
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On that account, arbitrariness does not only mean the evaluation of Halk Evleri as a
terror organization and its reference to the OYMs.**® On the one hand, Halk Evleri is
criminalized and drawn into illegal zone. On the other hand, Tiirk Intikam Tugay
(Turkish Revenge Brigade) who claimed responsibility for an armed attack in 1998 to
Akm Birdal (then Turkish Human Rights Association President); threatened another
Human Rights Association President (Eren Keskin) with death in 2005; threatened
Agos newspaper with bombing; threatened Prof. Baskin Oran, an academic studying
human rights and rights of minorities with death since 2008 is not recognized as a
terror organization by the 12 High Criminal Court of Ankara; and the trial of Oran is
referred from High Criminal Court to Criminal Court of Peace.** In this case, jurists
were reluctant to charge a nationalist armed organization as a criminal organization,

no matter the evidence at hand.

Or, in the case of Hrant Dink (editorial director of Agos, who was murdered in
January 2006) Yasin Hayal and Erhan Tuncel were charged as the instigators. While
Hayal was proven guilty as charged due to injuring the clergyman of Santa Maria
Church in Trabzon in 2001 with malice prepense; and bombing a branch of
McDonald’s in October 2004 with Erhan Tuncel and causing the injury of 6 people,
the 14" High Criminal Court of Istanbul decided on January 17, 2012 that murder of
Dink was not an organized crime and discharged Erhan Tuncel. Justification of
decision was lack of evidence concerning the presence of an organization.” On the
surface, the issue in this last example seems to concern ignorance of jurists. Yet in
detail, it is a matter of police, rather than the jurists. The police, who had no difficulty

in finding and even producing evidence in relation to terror organizations in
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Ergenekon, the KCK and Hopa cases did not want Hayal and Tuncel to be charged as
a part of organization and could not reach adequate evidence in the murder of Dink.

Examples on the arbitrariness can be increased. On February 25, 2008, following the
launch of a cross border operation into Iraq by the Turkish Armed Forces, the DTP
organized a demonstration. At the end of the demonstration, the DTP Diyarbakir

Mayor Osman Baydemir said:

This problem cannot be solved through operations and deaths. No
police, no soldier, no guerilla should lose their lives. Let us live in
brotherhood, unity, and cooperation with dignity. Enough is enough.
By Kkilling, neither Kurdish people nor Turkish people will run out. If
you respect this people, stop the war. If a guerilla loses his life, if a
soldier loses his life, there will be hundreds to take their place.**

Because of his speech, Baydemir was prosecuted. In fact, the court in charge could
evaluate this speech as a part of freedom of thought and speech, in case of which the
prosecution would be abated. However, the court decided that he was propagating on
behalf of the PKK and its leader Abdullah Ocalan during the organized march and the

952 Meantime, on October 11,

meeting, and hence sentenced him 10 months in prison.
2008, Isin Ersen wrote and article at Bolu Express Newspaper titled “Turk, here is
your enemy.” Ersen said that five DTP parliamentarians, mayors, and administrators
should be killed for each soldier killed in a PKK attack. She made the following call
upon Turks, who call themselves “patriots”: “To clean up 3-5 microbes, we will say,
‘from now on, one from us, five from you, okay? or do we continue?’ Patriots capable

of saying this will surely emerge”.%*

%! Coskun, 2010a, p. 60
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Isin Ersen was prosecuted for this article. However, this time, both the Prosecutor’s
Office and the High Criminal Court of Bolu considered the commentary within the
bounds of freedom of thought and found it appropriate according to the law. Coskun
says that commentary of Ersen is full of insults, targeting, defaming, and incitement to
violence; and it should not be protected by the freedom of thought or freedom of
expression principles under normal conditions. Yet, the judiciary left this crime
unpunished by deciding that, this call to violence was appropriate according to the

law 954

Let’s look at another occasion. Biinyamin Adanali and Unal Osmanagaoglu had each
been sentenced to aggravated life imprisonment seven times, due to the Killing of
seven members of Tiirkiye Isci Partisi (Turkey Workers’ Party) in 1978, which is
popularly called “Bahgelievler Massacre”. Their trial, however, lasted 34 years. After
the acceptance of third judicial package on July 11, 2012, the 3" Criminal Court of
Ankara decided to release them considering their long trial period. Another prisoner,
Tahir Canan, was also in a similar situation. Canan was first sentenced to 36 years
imprisonment in 1979, on the charge of committing a politically motivated murder.
Authorities conditionally released Canan in 1991 but again sentenced him to 12.5
years in 1993 on the charge of “being a member of a terrorist organization”. Despite a
court decision to annul his 12.5 year sentence and all other relevant consequences,
Canan still served for a total of 31 years in prison. The third judicial package of July
2012 affected him as well. However, no progress has come about for him. Canan’s
lawyer Yildiz Koluagik said that, it was unacceptable for him to have spent 31 years
behind bars while officials released the perpetrators of the Bahgelievler Massacre who

were proven to be guilty as charged.”™®

%% Coskun, 2010a, p. 62
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The element of arbitrariness in the AKP rule means a lot for the relation between
political power and the constitutional state. It is because; arbitrary power is the
opposite of constitutionality and the rule of law order. As stated in Chapter 2, the
basic purpose of the constitutionalism and the rule of law is defined as to avoid
arbitrariness. Arbitrary power is thought to be excluded when the rule of law that
consists of general, universal, and certain rules are in force; and when state power is
separated into three sovereign powers. However what we see is that, the AKP is able
to concentrate supposedly separated state powers in its hands, and exercise arbitrary
power through instrumentalizing the rule of law order. Say it differently; the AKP
enjoys arbitrariness by means of laws. Hence, the arbitrary power of the AKP that
political justice unravels indicates that not only constitutional state and the rule of law
order is unsuccessful in eradicating the arbitrariness of power; but also they co-exist
with their opposites. This co-existence, on the other hand, is a matter of life and death
for the constitutionality of the state. As in the case of the Weimar Republic under the
NSDAP rule, the constitutional state may all together be transformed into its opposite.
When it comes to the constitutional State in Turkey, the AKP’s practice of power for
the last ten years is not promising for the entrenchment of constitutionality. Yet, the

future developments will show us the fate of the constitutionality of the state.

6.4 Ancient Regime and AKP Rule

The AKP reproduces state as non-constitutional constitutional state with its arbitrary
power. However, neither non-constitutional dimension of the constitutional state nor
arbitrary power of the ruling party, judicialization of politics or political justice is the
invention of AKP governments. For instance, transformation of judicial institutions
into governing institutions is not introduced in Turkey by the AKP. Turkey’s judiciary
has been one of the pillars of the ruling order since the establishment of the Republic.
Derya Bayir explains how Turkish judiciary intervened into Kurdish issue and became

a part of this problem. Accordingly, judiciary supported the claim that “Kurds are
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Turks” for many years. This line of thinking was especially defended in the Martial
Court judgments up to 1990s.%° In addition, settlement of headscarf problem since
1982 by the decisions of the Council of State and the Constitutional Court; and the
Constitutional Court’s outlawing different political parties of Islamist, Kurdish, or
communist origin in order to preserve the secular regime and the unity of the Turkish
nation are typical examples of judicialization of politics. More recently, the
Constitutional Court’s annulment of presidential elections in April 2007 on the
grounds that it lacked two thirds majority for a quorum is also a part of judicialization
of politics.®" In sum, especially when focused on the activism of the high courts,
judiciary in Turkey has always been a political actor, and it continues to be so under
AKP governments.

More severely, Anti-Terror Law was enacted in 1991 and since then, there existed a
second constitution in Turkey for political opposition.®*® In addition, the OYMs are a
continuation of infamous DGMs. The DGMs were established by Law No 2845 issued
in June 16, 1983, depending on Article 143 of 1982 Constitution. The DGMs were
also exceptional courts in charge of political crimes and crimes against the state. As
mentioned in Chapter 5, after the enactment of Anti-Terror Law, political crimes and
crimes against the state were renamed as “terror crimes”. Hence, after 1991, the
DGMs were charged to oversee terror crimes. The DGMs were abolished in 2004 by
Law No 5190; however, the OYMs were established in their place through an
amendment made in the CMK, Articles 250-252.

%6 (2013). “Representation of the Kurds by the Turkish Judiciary” in Human Rights Quarterly, Vol. 35,
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Jurisdiction of the DGMs was almost the same with the OYMs, except for a few
crimes.*® Similarly, judgment procedure of the DGMs was not much different from
that of the OYMs; even it was more severe than the OYMs. Just to give a few
examples, according to Article 128 of the old CMK No 1412 (issued on April 4,
1929), the time frame for a person to appear before a judge could not exceed 24 hours.
However, it was 48 hours for individual crimes and maximum 15 days for organized
crimes in the DGMs (Article 16 of the DGM Law No. 2845). Investigation process
and detentions were secret in the DGMs. Therefore, defense counsel and the families
of the suspects were not informed on the case file. In addition, the suspects were not
allowed to see his/her lawyers before giving their statement. If the judge ruled that
defense counsel or the defendants disturbed the court, they could be expelled from
hearings temporarily or permanently.”® Summarizing the indictment in court and
reading it partially; and speedy execution of trials were adopted in principle.
Concerning the other rights of defense counsel and the defendants, such as their
communication, were also parallel to the restrictions identified in Anti-Terror Law
today. Consequently, Human Rights Association reported in 1998 that the DGMs

were used as a tool to punish political opposition. *®*

Problems emerged in the area of enforcement of laws in the DGMs were similar to the
OYMs in kind; yet they were far greater than what was experienced in there. For
instance, defense counsel was mistreated. Contrary to prosecutor's permission and
laws, defendants were not allowed to meet with defense counsel. Very commonly,
defense counsel in DGM trials was seen by judges and prosecutors of the courts and

the police, as people defending terrorist groups. As one Chief Prosecutor of the DGM
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Cevdet Volkan commented, they were suspected to work for the PKK; the only

%2 Very similar to the OYMs, police was using the authority

difficulty was to prove it.
to bring an issue to the court, rather than the prosecutor; it was the police, who
decided to refer a case to the DGMs rather than regular courts. Moreover, in order to
keep the suspects in detention longer, police was recording the date of their capture as
a later time than the correct date. Torture was allowed as a means of questioning, and

suspects were forced to confession.?®®

All in all, AKP’s practice of political justice is not new. Political justice, meaning the
use of exceptional courts to fight with political opposition, is actually a conventional
tool of the State in Turkey. The OYMs were a continuation of the DGMs; the DGMs
have only changed their name in 2004; and exceptional courts were re-established as
the OYMs.*® Hence, the tools of AKP's arbitrary power and political justice are
inherited from ancient regime. This continuation between ancient regime and the state
under the AKP rule is really striking. The AKP seems to take over conventional
institutions of Kemalist State being ruled under military tutelage. insel commands that
the AKP is using the same tools of Kemalist State to make interventions in reverse
direction. However, while doing this, it is strengthening the authoritarian, non-

constitutional institutions of Kemalist order more and more. %°

The relation between the AKP power and the State under Kemalist ideology that AKP
took over in 2002 shall be questioned more deeply. While some commentators

interpret AKP power as a break in the history of constitutional State, some other
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focuses on the continuation between them. According to Menderes Cinar, the AKP
symbolizes a break in the state tradition in Turkey; it implies improvement and
regeneration. Cinar says that AKP power sides with changing the bureaucratic,
Jacobenist, and statist structure of the State; it inclines restricting state power more.
Hence, it aims to re-structure state institutionally. In this respect, the AKP is reformist
and democratic for him.%® According to Pmnar Bedirhanoglu, however, it will be
inaccurate to evaluate AKP governments as a break in Turkish political life. Rather,
AKP's practice of political power is on the way to reproduce repressive and
authoritarian state structure in an Islamist, conservative fashion. In this respect, it

exemplifies a continuation rather than a break with state tradition in Turkey.

Insel discusses this continuity in the context of secularism. Accordingly, today,
institutions of Kemalist secular statism are now occupied by Islamist conservatives.
Islamist movements are employing statist rationality and statist institutions that
Kemalism imposed on society for many years. On the one hand, statism of ancient
regime is now working for Islamist conservatism with ease. On the other hand, what
has been done by Kemalist state over the years is now being done by Islamist AKP
through the same institutions and methods; yet this time for opposite aims. Islamist
conservatism seems to find in Kemalist institutions the aura desired for intervening to
society. All in all, Islamist conservatism emerges as authoritarian and as statist as
Kemalist state. In this respect, Insel expected AKP power to be the most devoted
defender of the Law on Unification of Education (1924) in the following years.**® His
expectation is well realized. In the last ten years of its power, the AKP did not make a

single move to abolish state's monopoly on religious education, and “liberate” it from
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state restrictions. On the contrary, AKP’s education policy, especially 4+4+4
Education Reform (2012) strengthened the tendency of unification and advancement
of religious and secular education in the hands of the State. A similar situation is also
true for the DIB. Instead of limiting DIB’s active role within the State in the name of
restricting state’s interference in religious affairs and providing religious freedom,
under AKP governments the DIB has grown exponentially in the number of its

personnel, its budget and its political role.

Likewise, when looked at the developments in legislative, executive and judicial
powers of the State between 2002 and 2012, we see continuation between ancient
regime and AKP power, more than a break. While discussing executive and judicial
powers of the state, it is underlined that the AKP uses the same instruments of ancient
Kemalist regime. For instance, anti-parliamentary democratic power of the AKP that
emanates from the MGK indicates that the AKP does not envision a comprehensive
departure from the authoritarian military heritage of Kemalist constitutional State.*®°
Halil Karaveli states that the AKP come to make use of the instruments of the same
statist powers that it had traditionally combated before. Indeed, the AKP has displayed
that it does not shy away from employing state powers in order to bend societal forces
to its own will.*”® Similarly, rather than abolishing it, Ismet Akc¢a claims that AKP
adjusts status quo with an aim to strengthen it.”’* In terms of judicial power, AKP took
a statist stand vis-a-vis judiciary as well. AKP’s reforms of judicial organs put them
more under the control of executive power instead of increasing their independence.
In addition, the AKP sufficed with changing the political/ideological inclination of

high courts rather than solving their acute problems. As a result of this continuation,
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authoritarianism, partisanship and conservatism in judiciary continued during AKP
period as well.

All in all, the AKP power is a more powerful and Islamist version of ancient Kemalist
regime. In this regard, Ziya Onis claims that while “old Turkey” of the Kemalist era
displayed significant democratic deficits, the “new Turkey” under AKP power has not
necessarily become more democratic in total. More explicitly, in its later phase, AKP
power turned into a kind of “civilian tutelage” that has replaced “military tutelage” of
the previous era. For him, what we seem to be witnessing is a kind of limited or
majoritarian understanding of democracy with new elements of exclusion built into

the parliamentary democratic system.®’

A similar and equally striking continuity between new regime and ancient regime,
which is the case in the AKP, can also be seen between Weimar Republic and Third
Reich. Apart from creating its own administrative tools, Nazis used traditional
administrative tools of previous governments.’”® Emergency rule was one of them.
Indeed, ruling state with emergency legislation was not the invention of Hitler.
Starting from the first President of Weimar Republic (Friedrich Ebert) to the last (Paul
von Hinderburg), Article 48 of the Constitution had been invoked on numerous
occasions.””* In the short history of the Weimar Republic, this article was used as
much as 250 times.®” Ebert had invoked Article 48 during the early years of political
and economic turmoil, especially during 1929 economic depression. Hinderburg, on

the other hand, made full use of this constitutional possibility, as parliament was not

2 Onis, Ziya (2013). “Sharing Power: Turkey’s Democratization Challenge in the Age of the AKP
Hegemony” in Insight Turkey, Vol. 15, No. 2, p. 107
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able to build majority coalitions after 1930.°”° Due to political turmoil caused by
difficulty in forming durable governments, after spring 1930, a kind of presidential
system was born in the Weimar Republic. Under this system, a new government
would be formed consisting of a chancellor and cabinet ministers, depending on the
confidence of the president, rather than the parliament. It meant that government
would rely on the authority and the consent of the president and ignore parliamentary
balance of power.””” Nevertheless, introduction of the system did not mean legal
changes; it only meant a more extensive use of those constitutional powers already
available to the president under Article 48. First, Heinrich Briining (Spring 1932)
received authorization from President Hindenburg under Article 48 to create a
government, independent of the confidence of the parliament, and ruled by
presidential degree. His successors, Franz von Papen (June to December 1932) and
General Kurt von Schleicher (December 1932 to January 1933) ruled in the same

way.o"®

Hitler did the same. What he has done was actually to rule in the same way as the
others did. Only, he brought a more authoritarian and repressive content to emergency
decrees. Consequently, until the day Nazis came to power, separation of powers and
the rule of law principles had already fallen into disuse. They had already been de
facto replaced by the rule of emergency degree, and legislative authority had already
been de facto delivered to executive organ. With Enabling Act of March 24, 1933,
Hitler did nothing more than giving a de jure existence to what had been practiced in

reality; and hence, abolished separation of powers legally.
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Parallels between the Republic and the Third Reich are observed in judiciary as well.
Moshe Zimmermann says that, where the book of laws concerned, Nazi revolution is
not radical. There is much continuity leading from the Weimar Republic to the Third

Reich.%”®

Accordingly, the statutory law that was in force during the Weimar Republic
was in principle taken over by Nazis en bloc and continued to be valid unless it was
superseded by Nazi legislation. In the later years of Nazi rule, as the regime’s output
of law continued, the ratio of traditional law to Nazi law was reversed and changed. *®°
Yet still, in the transformation from the Weimar Republic to the Third Reich, the Nazi
legislation was not necessarily the most important factor. Rather, it was the
interpretation of laws that changed the previous state of the law. Both during 1930s
and early 1940s, interpreting the traditional law according to the maxims of racist
(volkisch) thinking, needs of people’s community (Volkgemeinschaft), and of vélkisch
natural law proved a superior approach to legislating new laws; because, it was faster
and more flexible.?® Duty of judges, on the other hand, was to invoke the spirit, rather
than the letter of the laws. Nazis stressed that they were ultimately answerable to the
national community, not to abstract legal principles. The only guideline for judges
was the welfare of the German people and the will of the German community. That
this will was in reality noting more than the will of the Nazi leaders or more precisely
Hitler’s own, was not seen as a contradiction. After all, the will of the Fiihrer was

regarded as the embodiment of the will of the people.

Similarly, the political trials of the VGHs were also shaped by the politics of the
Weimar Republic rather than the Third Reich. Neither the legal basis nor the legal
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procedure of the VGHs in the Third Reich differed significantly from treason trials of
the Republic. The prohibition of the right of appeal in treason trials was promulgated
in 1922, eleven years before the Nazis took power. In addition, the interpretations of
the spirit rather than the letter of the law that favored by Nazi regime, was prevalent
among German jurists since at least the late nineteenth century.”®® All in all, Pereira
says that Nazi legality was a distorted and intensified version of existing tendencies

within the law rather than an entirely new creation.”®

All in all, both the NSDAP rule in Germany and the AKP rule in Turkey can be
regarded as continuations of the regimes before them. Besides creating their own
tools, both utilized the mechanisms and policies they inherited from their ancient
regimes. This continuity shows that, criticizing Nazi fascism and as well as the AKP
rule is not possible without criticizing the state establishment. The AKP is
authoritarian and non-constitutional; yet the State before the AKP was not less
authoritarian than AKP rule; it was not less non-constitutional than today. The basic
explanation of why Kemalist state institutions comfortably cooperated with Islamist
conservative cadre and served Islamist conservative purposes is this: ancient regime

was not secular and democratic %°

Still, we can identify a break between the AKP rule and Kemalist state. When
compared with ancient regime, it is possible to talk about a change in the ideology of
the State. In the State under AKP rule, Atatiirk's visibility in the sight of state
disappeared. Atatiirk's pictures, statutes, sayings, and other symbols associated with
him no longer used or no longer extolled officially. Official holidays that imply his

superiority and glory no longer celebrated ostentatiously. In sum, he is covered up.
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Consequently, the State under the AKP power does not deploy Kemalist ideology; it is
put aside in the state practice. On the one hand, the point that Kemalist ideology is not
practiced by AKP governments, does not herald the end of ideological state. Existence
of political justice and Cemaatization of judiciary and police force indicate the
continuation of ideological state that is partial, biased, and not behaving equally to its
citizens. Compatible with the ideological state, the AKP makes its political beliefs
superior and excludes other political opinions. The State under AKP rule, accords no
protection to an activity contrary to Islamist conservatism. Therefore, the state under
AKP rule still acts ideologically. As a result, all the criticisms raised for ideological
state of ancient regime is also valid for the State under AKP rule: as long as beliefs
and opinions contrary to Islamist conservatism are not under the protection of
constitutional State, it means that the rule of law is bounded by Islamist conservatism.
As long as Islamist conservatism binds and reigns over the rule of law, however, the

State in Turkey cannot be claimed to be a constitutional state.

On the other hand, Kemalism is not replaced by Islamist conservatism as the new
official ideology of the State. The Preamble of 1982 Constitution and the part on
General Principles still pronounce that “nationalism of Atatiirk” is the single official

ideology of the State.”®

Accordingly, no protection by the State is accorded to an
activity contrary to nationalism, principles, and reforms of Atatiirk. Hence,
abandoning Kemalist ideology is not realized through legal regulations. However, it is
done by directives and circulars; meaning that, state practice and attitude is changed
through administrative means completely under the control of executive power.
Through changing the enforcement of laws, which are already ambiguous and biased,
Kemalist ideology is made ineffective. Consequently, contrary to Kemalism, Islamist
conservatism is not the official ideology of the State. In fact, Islamist conservatism

may not be an ideology of the State in any way. Rather, it is a state practice; and its
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practice is a gift of control of state powers by the ruling party. As of today, nothing
more elaborate can be said about Islamist conservatism as a state ideology. Yet
perhaps, the issue is just this current situation of Islamist conservatism. Islamist
conservatism is being practiced by the secular constitutional State as if it is state
ideology, while Kemalism still legally in force. Kemalist ideology has posed itself as
the opposite and archenemy of Islamism for 30 years. Yet today, it is impotent in the

face of an Islamist political power.
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CHAPTER 7

CONCLUSION

The objective of the constitutional state is the establishment of limited government,
and elimination of arbitrary power. To keep its promise, it separates state power into
three among legislative, judicial, and executive functions; which is also the
constitutive element of parliamentary democracy. Afterwards, it allocates each of
them to different organs, namely to the parliament, the courts, and the council of
ministers. In addition, it establishes a normative order over and above these state
powers called the rule of law, and obliges all state powers to obey and follow this
order. In that way, in a constitutional state, legal norms are made superior; on the
contrary, political power is encircled, confined, and minimized: the rule of law
overrides, limits, and controls political power. Hence, constitutional state insistently
claims being ruled by the norms of the rule of law; not by the political power. For this
purpose, judiciary and the courts are kept neutral and made independent from the
politics of the parliament in order to check whether executive and legislative organs
abide by the requirements of the rule of law. Moreover, constitutional state ascribes a
substance to the legal norms of the rule of law. This substance that the constitutional
state values and obliges political power to comply is individual rights and liberties.
Then, we can say that constitutional state limits political power with individual rights

and liberties. In that sense, constitutional state is a state of rights.
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Nevertheless, constitutional state hardly realizes its promise of limited government
and elimination of arbitrary power. First of all, legal norms are materialized in the
form of statutes. In the absence of adequate measures to determine a particular
substance, a statute is what is enacted in the parliament by majority party or parties.
Hence, any substance may reach to the status of legality by virtue of being accepted
by parliamentary majority as a statute. In such a case, the rule of law is unable to
guarantee a liberal, rightful, egalitarian substance for legal norms. Moreover, the same
majority that has the competence to enact laws in the parliament also forms the
council of ministers and exercises executive power. Therefore, political power
involves in both of the stages of legislation and executive enforcement of legal norms.
In addition, political power has the capacity to control judiciary and the court, which
shall actually be independent and neutral. Ruling political party can impact the courts
through controlling appointments and assignments of the jurists; and effect judicial
decisions by manipulating jurists’ wages and career incentives. In that way, besides
having the authority in executive law enforcement, ruling political party can control
judicial enforcement of laws. Consequently, checks and balances system of
constitutional state breaks down, and subordination of political power to the rule of

law order remains in theory.

Under this circumstance, state power that parliamentary democracy and the
constitutional state neatly separate, concentrates in the hands of the ruling political
party. Following the ideas of Carl Schmitt, the dissertation claims that the basic reason
behind this power concentration and the failure of the constitutional state is the
formalism of parliamentary democracy and the rule of law itself. On the one hand,
parliamentary democracy and the rule of law order depend on political power both in
the legislation and enforcement of legal norms. On the other hand, political power is
equated to absolutist majority in the parliament. This absolutism lacks any
determinate content. Politics of majority party will give this absolutism its color. Laws

may have a liberal substance and may be enforced in a liberal way if the majority
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party is liberal. Conversely, they may have a conservative substance and may be
enforced in a conservative way when the ruling party is conservative. Hence,
parliamentary democracy and the rule of law are first and foremost formal
mechanisms; formalism marks their functions. Therefore, constitutional state is
actually constructed as a state of statutes, while its promise of state of rights is left to

sporadic occurrences.

In this case, the rule of law, which shall purportedly be superior and limit political
power, is given to the hands of political power; legality is reduced to the decision and
the will of the majority party in the parliament. As a result, political power achieves
the potential to transform the rule of law into a governing instrument in its hands. This
potential is detrimental for the constitutional character of the state. When the rule of
law is instrumentalized by ruling party, subordination of political power to, and
restriction of it by legal norms is not realized fully. This is the basic point that Schmitt
underlines: no matter how much it claims the otherwise, political power is not
bounded by legal norms. In a constitutional state, political power is time to time
restricted by the rule of law, and time to time it is freed from it. Hence, constitutional
state entitles partial legal freedom to political power in the issue of obeying the rule of
law. This situation creates indeterminacy in the relation of political power with the
rule of law order. More importantly, it is the basic source of arbitrary rule that pop ups

and becomes visible in a constitutional state.

The dissertation explicates how indeterminacy, that marks the relation between the
rule of law and the political power, and arbitrary rule function within constitutional
state with Schmitt’s legal theory and his concept of decision. According to him, the
backbone of the constitutional state and the rule of law order is not general legal
norms per se; yet how they are enforced. This makes enforcement of laws, and the
organs that enforce laws, namely the council of ministers and the judiciary more

important then legislation and the parliament. In such a situation, while analyzing the
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constitutional state, one shall concentrate on how legal norms are enforced. In the
issue of enforcement of laws, Schmitt advocates that the rule of law order is not made
up solely of legal norms. Every norm requires a decision to be enforced to concrete
cases. Therefore, he introduces an external element, decision, to the normative order
of the rule of law. Accordingly, functioning of the rule of law in a constitutional state
depends on the decision of who enforces laws, which is not anticipated, and totally
excluded by liberal understanding of the rule of law. This decision lies at the heart of
the normative order that constitutional state establishes. First, the same norm which is
supposedly be general and bind everyone equally, may be enforced differently to
different concrete situations depending on the decision. Second, through controlling
the decision, the political power may control the normative order of the rule of law.

As mentioned above, majority party in the parliament forms the council of ministers
and holds the authority of executive enforcement of laws. Hence, the decision
involved in the executive enforcement of laws already belongs to the ruling party.
However, it is the jurists in the courts, who are responsible from the judicial
enforcement of laws; judicial decisions are formulated by judges and prosecutors, who
are independent from parliamentary majoritarian powers. Then, ruling party shall have
no authority over judicial enforcement of laws, and over the decision of the jurists.
However, Schmitt claims that, the fact that judicial enforcement of laws depends on
the decision of independent jurists does not save judiciary from the influence of
political power. These jurists are real persons appointed to their posts through
administrative mechanisms. Therefore, rather than changing legal norms, through
controlling who will be appointed as judges and prosecutors or who will give judicial
decisions, majoritarian political party has the chance to control judicial enforcement
of laws. Under such a circumstance, ruling political party will be controlling both of
the decisions involved in the enforcement of laws, and hence, the rule of law order of
the state. When the ruling party concentrates state power is its hands, frees itself from

the normative boundaries of the rule of law, and obtains the possibility of arbitrary
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rule, it means that the constitutional state falls prey to the ruling party; it means that
the ruling political party transforms itself into the state through controlling both state

powers and the normative order of the rule of law.

The threat that majority ruling party poses to constitutional state, originating from
formalism and demonstrating itself as indeterminacy, decisionism and/or arbitrary
power, is an inner weakness of all constitutional states. This inner weakness can also
be seen in the constitutional State in Turkey. The dissertation asserts that, the picture
that constitutional State in Turkey exhibits under AKP governments especially after
2007-2008 period reveal the elements of transformation of the AKP into the state
power. The dissertation illustrates the interaction between the AKP and the normative
order of the rule of law on the basis of secularism. Constitutional State in Turkey is a
secular State. This norm is accepted by the Article 2 of the 1982 Constitution.
However, there are well grounded reasons to claim that AKP governments violated
this legal norm. The dissertation discusses that AKP leaders by their speeches; and
legislative, executive and administrative activities dignified Islam, supported Islamic
institutions and organizations disproportionately. These activities of the AKP called
the attention of the Constitutional Court in 2007. The Court found the AKP violating
secularism of the State and fined the party. Still, it did not close the party as in the
cases of the RP and the FP; which raised doubts about the reliability of the normative

order of the constitutional State.

After a historical analysis, it is seen that in the past, the leaders of the ANAP and
Turkish Armed Forces also made similar speeches and conducted similar activities;
yet their actions were not deemed against secularism and they were not sanctioned as
well. It means that, legal norm of secularism restricted and charged some parties and
powers at some times; yet freed some other on the basis of similar activities and
developments at other times. Then, the rule of law did not function and did not limit

state power coherently in the case of secularism. The dissertation underlines that this
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situation reveals the decisionist component of the rule of law. Due to the decision
involved in the enforcement of this norm, secularism failed to produce definite
outcomes. It occasionally and partially limited state power; and occasionally legal
order freed it. At the end, the meaning of secularism became so vague that it came to
justify and absorb pro-Islamist regulations of the AKP. Therefore, it is indeterminate
when secularism and hence legal norms will limit and sanction state power today and

in the future.

Indeterminacy and legal freedom of political power infringes constitutional state. This
anti-constitutional feature exists side by side by other constitutional features.
Attaching equal importance to both of these factors, the dissertation calls the State in
Turkey as non-constitutional constitutional state. However, the analysis of
constitutional State in Turkey reveals other non-constitutional dimensions of the State
in Turkey that are particular to it. In this respect, the most important aspect of
constitutional state is neutrality. Under the rule of law, the state shall be neutral
towards all kinds of religions, political beliefs and ideologies. Even neutrality is
accused of contributing to formalism of the constitutional state as it makes the state an
empty form excluding any substance. However, constitutional State in Turkey
embraces an official state ideology called Kemalism or Atatiirkism. Accordingly, it
gives no protection to any activity contrary to nationalism, principles, and reforms of
Atatirk. Hence, the State in Turkey is an ideological state, which contradicts its

constitutional character.

The second dimension of the interaction of the AKP with the constitutional state
concerns state powers. In the light of decisionism, the dissertation claims that the AKP
attempts to control enforcement of laws through controlling decision makers both in
the executive and judicial organs. Accordingly, the AKP bounded judicial power of
the state to the Ministry of Justice and to the President. In that way, it attempted to re-

structure legal community through the appointment of judges and prosecutors in line
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with its world view. Whose world view was in line with the AKP? It was mainly the
members of Islamic cemaats; chief among them was Fettullah Giilen Cemaat. Indeed,
the strongest tie between judicial power of the state and the government became
Giilen Cemaat. In time, while judges come under the control of the AKP through
cemaatization, interpretation and judicial enforcement of laws come under its control
as well. Especially after 2008, legislations and directives which free wearing
headscarves in public domain and higher education and enlarge Islamic public schools
were deemed secular activities by the high courts. Hence, changing those who enforce
laws in judiciary proved enough to change the meaning of legal norms.

Still, AKP’s reformation of law enforcing organs of the state is not restricted to
judicial power. The AKP reformed the MGK as well. The MGK is a semi-military
organ having certain executive competences. Therefore, it is already against
parliamentary democracy and constitutional state. What was expected from the AKP
was to abolish such a military organ completely. However, the AKP chose to bring it
under Prime Minister’s control, and keep it. The MGK’s constitutional status, legal
competences, military character and political role are not changed during AKP
governments. Only and only, it is made depended to the Prime Minister. Therefore,
the AKP bounded the MGK to the government and secured identical enforcement of
legal norms in the executive. It means that the AKP preferred to use a semi-military
executive organ, instead of abolishing it. At that point, the AKP can be said to
overrule parliamentary democracy and exercise an anti-parliamentary democratic

pOWer.

Then, does the AKP homogenize executive and judicial decisions in the enforcement
of laws? The dissertation puts emphasis that although the AKP reformed both judicial
and executive organs of the state to make enforcement of laws in line with its party
politics, neither judiciary nor executive power is completely under the control of the

AKP. Moreover, the control of the AKP over legislative and judicial powers of the
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state is only a practical achievement; there is no legal regulation giving legislative and
judicial authority to the ruling party. Therefore, a complete homogeneity between
AKP’s party politics and enforcement of legality within constitutional state is not yet
achieved. Instead of homogeneity, we can talk about a high degree of cooperation and
harmony between different state powers. Nevertheless, when law enforcing state
powers practically concentrated in the hands of the AKP, restrictions that the rule of
law poses on it become nothing but nonsense. Legality, on the other hand, becomes an
instrument of its rule. Therefore, what we see especially after 2007-2008 period is
that, this practical cooperation among law enforcing organs is proved sufficient to put
separation of powers away, operate state powers as one and a single will, and establish

AKP’s absolutist power within constitutional State ruled by the rule of law.

In a constitutional state, political parties are elected to the parliament in general
elections by universal suffrage. They form governments, and use legislative and
executive powers of the state. Parties that rule according to the rule of law, give way
to other parties and other majorities in subsequent general elections. This is roughly
the political regime of the constitutional states. However, with the practical
concentration of state powers in the hands of the AKP and transformation of legality
into a measure of governance, the AKP has become more than a political party for the
constitutional State in Turkey. The AKP went beyond being a parliamentary partisan
political power and has taken steps towards becoming a state power. The dissertation
asserts that political trials are both a means; and one of the best illustrations of this

transformation of a political party in a state power.

In political trials, the AKP charges its opponents. Starting in 2007, in Ergenekon Case
military state power has been charged. In 2009, in the KCK Case Kurdish opposition
has been convicted. Staring in 2011, in Hopa Case, socialists and simply those who
protested the AKP have been put onto trial. In this respect, the AKP declares its

political opponents illegal and fight against them, while backed by the rule of law.
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Therefore, political trials manifest that the AKP reached a point within constitutional
state, where it can instrumentalize legality and the courts, and use them against third
parties. In political trials, on the one hand, opposition is charged on the basis of Anti-
Terror Law and hence opponents deemed terrorists. In that way, political opposition is
criminalized, driven out of politics, and humiliated. On the other hand, they are
charged in the OYMs, exceptional courts, and given exceptional rights. These
exceptional rights deprive suspects and defendants of their regular citizenship rights.
Hence, the AKP divided the society between two: who stays loyal to its rule and
deserves their constitutional rights; and those who opposes it and deprived of their
constitutional rights. This process, main elements of which are Anti-Terror Law and

the OYMs, can be named as AKP’s political justice.

There are important repercussions of AKP’s political justice. First and foremost, in
political justice, the AKP charges its opponents within the category of “crimes against
the state”. Hence, in the exercise of political justice, the AKP no longer acts as a
political party, but presents itself as the state. In that respect, political trials and
political justice manifests the transformation of ruling political party to state power.
Second, political justice is a second set of rules and rights beside the rights that 1982
Constitution define and protect; it exists beside the legal justice of the 1982
Constitution. Therefore, while political justice functions, the system of justice and
rights that 1982 Constitution brings is suspended. Then, 1982 Constitution does not
bind and limit the AKP when it activates Anti-Terror Law and the OYMs; the AKP
goes beyond the constitution in the execution of political justice. The dissertation
highlights that the freedom from constitutional limitations points arbitrary power of
the AKP. Lastly, AKP’s political justice is to a high extent police justice. In
exceptional courts, police records are first transformed into prosecutors’ indictments,
and then into court decisions. Therefore, it is actually the police, not the jurists, who
interpret legal norms. In addition, police force is allowed to go beyond the rule of law

and act according its own discretion.
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If a political party, by virtue of being majority in the parliament can exercise
executive and legislative powers and meanwhile can control judicial power of the
state; if separation of powers is practically obsolete; if a political party exercises a
special justice system involving exceptional rights and rules with an aim to suppress
and eliminate its political opponents; if the rule of law order has no authority over it
and even transformed into a governing instrument, can we still claim to be living in a
constitutional state? Due to inherent formalism of the constitutional State in Turkey,
the answer of the dissertation is affirmative. First of all, the principle of separation of
powers still has legal validity; it is not normatively put away. As mentioned,
concentration of power is realized practically rather than as a norm. Secondly, there is
no legal change made in the basic constitutional norms concerning individual rights
and liberties. These rights and liberties are only practically made nonfunctional.
Thirdly, the AKP uses exceptional and extraordinary courts; however, it exercises no
exceptional and extraordinary constitutional rights. Nor the State in Turkey is in state
of emergency. Exceptional courts and rights are embedded in the regular criminal
norms of the State. Therefore, their practice does not constitute an exception for
constitutional State and political power. Hence, absolutist rule of the AKP occurs
within and as a part of constitutionality of the State in Turkey. Consequently,
absolutist and Islamist rule of the AKP can be seen as the realization of inherent
defects of non-constitutional constitutional State and of the potentials of political

power in such a state.

This point reveals the continuity between previous Kemalist regime before the AKP
and the AKP rule as well. Perhaps, the most interesting outcome of the analysis of the
relation between constitutional State in Turkey and the AKP governments is this: the
AKP cannot be fully blamed for the ills of the constitutional State in Turkey. Neither
non-constitutional constitutional state, nor arbitrary rule of political power, or the
political justice is the invention of the AKP. Anti-Terror Law, exceptional courts, the

MGK, the DIB, dependence of judiciary to the President and Ministry of Justice are
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the tools of AKP’s arbitrary rule. However, they are actually the conventional tools of
the State in Turkey. The AKP takes over the tools of the previous regime and uses
them to make interventions to society in line with its own political interests.
Therefore, criticizing the AKP rule is not possible without criticizing previous
Kemalist regime and formalism of parliamentary democracy and constitutional State

in general.

At the end, the relation between political power and legal norms, two poles that
constitutional state establishes as opposed to each other, seems to have been reversed.
The normative order of the rule of law is surpassed and dominated by political power,
while just the opposite is expected by the theory. The outcome is a series of
contradictions: secularism of constitutional State is Islamist. Parliamentary democratic
power of the AKP is anti-parliamentary democratic. Normal practice of judiciary is
exceptional. Ordinary relation between ruling power and political opposition is
extraordinary. Constitutional state is non-constitutional. If this picture is absurd, there
is one thing more absurd than it: neither of the anti-parliamentary democratic and non-
constitutional features of the political power is able to refute constitutional character
of the State. Rather, all of them are absorbed in it. AKP’s rule may be authoritarian or
liberal; arbitrary or constitutional, and even militarist or pacifist; yet it does not
change the character of the State in Turkey. It is still constitutional State governed by
parliamentary democracy. When considered together with ancient regime, a political
power may even be Kemalist or Islamist conservative without ceasing parliamentary

democracy and constitutional state.

In this respect, the stage that parliamentary democracy and constitutional State in
Turkey reached under AKP rule verifies Schmitt's arguments. Accordingly,
constitutional State in Turkey and democratic politics in the parliament are empty
forms; they are only the name of a procedure. Substantial ingredient of them changes

depending on a change in political power, while the rule of law order provides almost
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no guarantee and protection. Then, the State in Turkey shall not be defined with a
substantial element; state of statutes is the only real character of it. This point alters
our perception of the rule of law as well. If it is dependent on political power, for the
rule of law to be rightful, democratic and liberal, political power behind it shall be
rightful, democratic and liberal. Hence, any hope embedded to the rule of law within a
constitutional state shall better be redirected to political power. A liberal and just
power rules in a liberal and just way; a non-liberal and unjust power rules in a non-
liberal and unjust way, regardless of the presence of the rule of law and the

constitution.

In Germany, during 1930s, a Republic is destroyed and a kingdom is established
under Nazi rule through legal means. Looking at back, it can be realized that modern-
day thinkers and scientists are frequently asking a single question: when did the
political and legal system in Germany reach the point of no return and become totally
a new one? Is it emergency regulation of February 28, 1933? Enabling Act of March
1933? Or, was it only later in February 1936, with the laws establishing the authority
of secret police? Or perhaps the point was never reached. The political and legal
system of Third Reich may be more of a variation of the previous system, rather than
a break with it.®®" This question cannot be clearly answered. In this regard,

Zimmermann says that:

If there is a lesson to be learned from this bizarre story of continuity, it
is not how to find a sophisticated way to differentiate between “just”
and “unjust” within the heritage of an evil regime. Rather, the lesson is
that we must monitor the signs of evil and fight them before the evil
regime is able to take power.”®®

%7 Zimmermann, 1998, p. viii
%8 1998, p. xiii
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Can not be a better lesson for Turkey as well. In order to avoid looking at back and
trying to calculate the point of no return for the Republic in Turkey, it is necessary to
figure out and struggle against unjust and anti-democratic features of today's

constitutional State and parliamentary politics.
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APPENDICES

A. TURKISH SUMMARY

Bu calisma, Adalet ve Kalkinma Partisi (AKP) hiikiimetleri ile anayasal devlet
arasindaki karsilikli etkilesimi incelemektedir. Caligma, 2007-2008 yillarinda
meydana gelen siyasi gelismelerin bu siyasi partinin devlet ile kurdugu iliskide bir
degisime isaret ettigini savunmaktadir. Bu tarihten sonra anayasal devletin yasal
olarak parlamentoda ¢ogunlugu ele gegiren partinin kullanimina sundugu yasama ve
yiriitme erkleri yaninda, tarafsiz ve bagimsiz olmasi gereken yargi erkinin de
hiikiimet eden siyasi parti tarafindan kontrol edilmeye baglandig1 belirtilmektedir.
Ayrica, sadece anayasal devletin iktidara dair unsurunun degil, hukukun {stiinligii
ilke ve diizeninin normatif smirlarmin da asildigi dile getirilmektedir. Boylelikle,
parlamentoda sayisal tistiinliige sahip olan bir parti, bu sayisal iistiinliigii maharetiyle
anayasal devletin kendisine tanidigi smirlarin Gtesine gecebilmistir. Bu baglamda
calismanin iddiasi, bahsedilen tarihler sonrasinda AKP’nin sadece hiikiimet eden bir
siyasi parti ya da bir siyasi iktidar olarak kalmadigi; bu sinirlar1 asarak kendisini bir

devlet iktidarma doniistiirme yolunda ilerlemeye basladigidir.

Calismada ilk olarak 2007-2008 doneminde meydana gelen ve tezin iddias1 agisindan
Oonemli goriilen siyasi olaylar anlatilmaktadir. AKP, 2002 yilinda yapilan genel
secimlerde oylarin ylizde 34’linii almis ve 550 kisilik parlamentoda 367 sandalyeye
sahip olmustur. Oylarin ¢ogunlugunu alan parti, hiikiimeti kurmakla da
gorevlendirilmistir. 1k bakista, tek parti hiikiimetinin Tiirkiye’nin calkantili
parlamenter demokrasisi igin bir ¢6ziim oldugu diistiniilebilir. Nihayetinde 1999-2002

yillar1 arasinda kurulan ve yikilan zayif koalisyon hiikiimetleri sonrasinda AKP’nin
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tek parti hiikiimetinin siyasi hayata istikrar getirdigi agiktir. Ancak, daha fazla istikrar
her zaman daha fazla demokrasi demek degildir. Nitekim bu ¢ogunluk tek parti
hiikiimetinin parlamenter demokrasiye zarar verdigi yonleri de olmustur. Mesela,
yasama ve yiritme erkleri tek elde toplanmistir. Yasama erkini kullanan
milletvekillerinin ¢ogunlugu ile yiiriitme erkini kullanan milletvekilleri ayn1 partiye
mensup olduklari i¢in, hiikiimet diledigi normu yasalastirabilmistir. Parti ve hiikiimet
arasindaki uyuma bakacak olursak; hiikiimet tek bir irade gibi hareket etmeye
baslamistir. Dahasi, parlamentonun ¢ogunlugu da tek bir irade gibi hareket etmeye
baslamistir. Dolayisiyla tek parti hiikiimeti doneminde parlamento tek bir irade gibi,
tek bir irade de parlamento adina hareket etmistir. Bu irade hiikiimet eden partinin

genel baskani olan Bagbakan Recep Tayyip Erdogan’in iradesidir.

Ancak, parlamenter demokrasi ve anayasal devlette meydana gelen ve etkilerini hala
hissedebildigimiz degisiklikleri gozlemleyebilecegimiz en belirgin donem, 2007
sonrasidir. Haziran 2007°de gergeklesen genel secimlerde AKP bir kere daha oylarin
cogunlugunu almis ve ikinci tek parti hiikiimetini kurmustur. Sadece iki ay sonra,
Agustos 2007°de ise AKP’nin cumhurbaskan1 aday1 olan, o dénemin Dis Isleri Bakani
Abdullah Giil, parlamento tarafindan Cumhurbagkani se¢ilmistir. Boylece Agustos
2007 itibari ile AKP, yiiriitmenin her iki baginda da etkili olmaya baslamistir. Dahasi,
AKP bu donemde yeni bir anayasa yapma hazirliklarina da girismistir. 8 Haziran
2007°de Basbakan Erdogan, bir grup anayasa hukukcusunu yeni bir anayasa taslagi
hazirlamalar1 i¢in goérevlendirdi. Genel se¢imler akabinde yeni anayasa hazirliklar

devam etti.

2008’in Mart aymnda ise Cumhuriyet Bagsavcist Abdurrahman Yalginkaya, devletin
laik niteligini ihlal ettigi iddias1 ile AKP’nin kapatilmasi talebiyle bir iddianame
hazirladi. Bu dogrultuda Yalginkaya, Anayasa Mahkemesi’nden, aralarinda Basbakan
Erdogan ve Cumhurbagskani1 Giil’tin de bulundugu 71 kisiye siyasi yasak getirilmesini

talep etti. Anayasa Mahkemesi iddianameyi kabul etti. Bu esnada, kamuoyunun gozii
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aniden bagka bir gelismeye ¢evrildi. Ocak 2008’den beri siirmekte olan ve ¢ok sayida
kisiyi etkileyen, 21.yy Tiirkiye’sinin ilk siyasi davasi olan Ergenekon davasinin polis
sorusturmalar1 Mart aymda hiz kazandi. Oyle ki, AKP’nin Temmuz 2007’de ikinci
kez hiikiimet kurmasmin ardindan daha bir sene heniiz ge¢misti ki, Tirk siyasi
tarihinin en kritik giinleri yasanmaktaydi. Ilk olarak, Temmuz 2008’de kamuoyunun
tanidig1 kimi isimlerin ve yiiksek riitbeli askerlerin anayasal diizeni yikmak
maksadiyla bir terér oOrgiiti kurmakla suglandiklar1 Ergenekon davasinin ilk
iddianamesi ©zel yetkili mahkemeye sunuldu. Ikincisi, yine Temmuz 2008’de
Anayasa Mahkemesi, AKP’nin kapatilmas1 davasiyla ilgili kararmni verdi. Mahkeme,
AKP’nin kimi eylemlerini laiklik ilkesine aykiri buldu. Ancak, partiyi kapatmak

yerine sadece para cezasina carptird1.

Aslinda Anayasa Mahkemesi’nin AKP’nin kapatma davasi ile ilgili kararin1 ya da
Ergenekon davasmin baglamasmi beklemeden, c¢ok daha oOncesinde, devletin {i¢
erkinden biri olan yargida 6nemli gelismeler meydana gelmekteydi. 2004 yilinda,
Devlet Giivenlik Mahkemeleri lagvedildi. Ancak yerlerine, hemen hemen ayni yetki
ve gorevlerle Ozel Yetkili Mahkemeler (OYM) kuruldu. Esasa bakilacak olursa bu
degisiklik ile AKP sadece, Devlet Giivenlik Mahkemelerinin ismini, OYM olarak
degistirmis oldu. Iste yillar dncesinde yapilmis olan bu degisiklik, Ergenekon dava
stirecinin baslamasi ile birlikte giin yiiziine ¢ikmis ve dikkat ¢eker hale gelmis oldu.
Yargida yasanan degisim, 6zellikle 2007-2008 yillarindan sonra daha da hizlandi.
Eyliil 2010°da Anayasa Mahkemesi ve Hakimler ve Savcilar Yiiksek Kurulu (HSYK)
reform geg¢irdi. AKP’nin oylarin yiizde 49,9 unu aldig1 ve {i¢iincii tek parti hiikiimetini
kurdugu 2011 genel se¢imleri sonrasinda, Mart 2011°de, Agustos 2011°de, Temmuz
2012’de ve Nisan 2013°de olmak {izere yargi erki ve mahkemeler dort kez reform
yasadi. Bu reformlarla sadece yeni normlar getirilmekle kalimmadi; ayn1 zamanda ilk
derece mahkemeleri ve yliksek mahkemelerin 6rgilitlenme bigimleri de degistirildi. Bu
reformlarin sonucu ise yargi erkinin yliriitme erkine daha bagimli hale gelmesi

olmustur.
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Devlet erkleri olan yasama, yiiriitme ve yargi ile hukukun istiinligii ilkesinin
olusturdugu normatif diizen, anayasal devletin asli unsurlaridir. 2007-2008 yillarinda
meydana gelen ve yukarida anlatilan gelismeler hiikiimet eden parti AKP’nin anayasal
devletin bu unsurlarinin sadece biri ile degil; biitiin hepsi ile kurdugu iligkide degisim
yasandigmin isaretleridir. Bu baglamda, yeni bir anayasa yapma hazirliklarina
giriserek AKP, kendisinin anayasal devletin ¢izdigi kurulu sinirlar igerisinde, yalniz
yasama ve yiiriitme erklerini kullanan siradan bir siyasi iktidar olmadigini; kurucu bir
iktidar olma hedef ve hayaline sahip oldugunu belli etmektedir. Ikincisi, Anayasa
Mahkemesi’nin bir yandan AKP’nin eylemlerini laiklige aykiri buldugu ve AKP’yi
laiklige kars1 eylemlerin odagi olarak kabul ettigi; bir yandan ise partiyi kapatmayarak
iktidarda kalmasina izin verdigi karari, anayasal bir norm olan laikligin ve dolayisiyla
hukukun tstiinligiiniin  getirdigi normatif diizenin siyasi iktidar karsisindaki
dstiinliigiiniin  yikildigini; hukukun istiinligi ilkesinin getirdigi smirlamalarin
asildigmi gostermektedir. Yasama erkine gelince AKP, parlamentoyu egemenligi
altina aldi. Yiriitme erkine bakacak olursak ise AKP, yiiriitmenin ikinci basi olan
cumhurbaskanhigini etkilemeye basladi. Son olarak, yargi erkinde, mahkemeler ve
adalet sistemi, daha 2002’den itibaren AKP hiikiimetinden memnun olmayan Tiirk
Silahli Kuvvetleri ve kimi sivil toplum oOrgiitlerine kars1 bir silah olarak kullanilmak
iizere aracsallastirilmaya baglandi. Dahasi, art arda yapilan yargi reformlar: ile yargi

erki giderek daha fazla hiikiimetin kontroliine gecti.

Iste bu gelismelerin 15131nda calisma, hem AKP’yi hem de anayasal devleti bir arada
incelemektedir. Oncelikle anayasal devletten ne anlasildigini agiklamak gereklidir.
Calisma, anayasal devleti iki boyuta aywrir. Bu boyutlar iktidar boyutu ve normatif
boyuttur. Iktidar boyutunu kendi iginde ikiye ayirabiliriz. Bunlar yasama (yasa
yapimi) ve yasalarin uygulanmasidir (ylirlitme ve yargi). Yasama parlamentonun
gorevidir. Yasalarin uygulanmasi ise bakanlar kurulu ve mahkemelerin gorevidir. Bu
baglamda ¢aligmanin iddiasi olan iktidar olan partinin devlet iktidarina dontisiimi, bu

her iki boyutun birinin ya da her ikisinin birden incelenmesini kapsayabilir. Mesela,
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devletin sadece yasama islevi lizerinde yogunlasilabilir ve AKP’nin kendi siyasetini
yansityan yasalar1 ¢ikarmak i¢in nasil parlamentoyu baski altina aldigi; sayisal
istiinligiinii kullanarak parlamentodaki diger partilerden gelen yasa Onerilerini nasil
engelledigi incelenebilir. Bu ¢aligmada ise yasama faaliyeti incelenmeyecek; yasalarin

nasil uygulamaya konulduguna bakilacaktir.

Bu dogrultuda calismanin kapsami, AKP ile devletin yasalar1 uygulamakla
gorevlendirdigi organlar arasindaki iligski; daha dogrusu, AKP’nin bu organlar1 nasil
kontrolii altina aldigidir. Hatirlayacak olursak yasalar1 uygulamakla goérevli olan
organlardan bakanlar kurulu hali hazirda ve yasal olarak ¢ogunluk ve iktidar partisi
tarafindan belirlenmekte ve kullanilmaktadir. Bu durumda sorunsallastirilacak o temel
alan olarak geriye sadece mahkemeler kaliyor. Bu durumda c¢alisma AKP’nin yargi
erkini nasil egemenligi altina aldigina ve nasil mahkemelere miidahale ettigine
yogunlasmaktadir. Yine de Tirkiye Orneginde bakanlar kurlunun ve dolayisiyla
yiriitme erkinin, hali hazirda iktidar olan ¢ogunluk partisinin elinde bulundugu ve
onun kullanimina hazir oldugu fikrinde pesin hiikiimlii olmamak gereklidir. Zira
Tirkiye, anayasal devlet kuramcilar1 tarafindan 6ngoriilmeyen bir 6zellige sahiptir.
Tirkiye’de yiiriitme yetkisini kullanan bakanlar kurulu yaninda baska bir organ daha
vardir; bu organ yar1 askeri Milli Giivenlik Kurulu’dur. Durum bdyle olunca AKP’nin
yasalar1 uygulayan organlar1 kontrolii altina alabilmesi, mahkemelerin yan1 sira ancak
ve ancak Milli Giivenlik Kurulu’nu da denetleyebilmesi ile miimkiin olabilir. Bu

nedenle ¢aligma, Milli Giivenlik Kurulu’nun gec¢irdigi doniisiime de yer vermektedir.

Anayasal devletin ti¢ devlet erki disinda normatif bir boyutu oldugu sdylendi. Hatta ii¢
devlet erkinden iistiin olan ve bu erklerin {izerinde duran pozitif normatif bir diizenin
mevcudiyeti anayasal devletin aywrt edici 6zelliklerindendir. Bu normatif diizen,
hukukun dstiinligii ilkesinin kurdugu yasal diizendir. O halde, AKP’nin bir devlet
iktidarina doniistiiglinii gdsterme c¢abasi, zaruri olarak hiikiimet eden partinin bu

normatif diizen ile kurdugu etkilesimi de icermelidir. AKP’nin normatif diizen ile
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iliskisinin incelenmesi, anayasal diizen ile iliskisinin zaruri bir pargasidir. Ancak
hukukun istiinligii diizeni igerisinde, sayisi yiizleri bulan ve bazilar1 birbirleri ile
ilgisiz normlar yer alr. Bu normlarin hepsinin ayni ¢alismada incelenmesi
diistinilemez. Bu durumda, c¢alisma, bu normlar toplulugu arasindan sadece bir
normu se¢mekte ve siyasi iktidarm bu norm ile etkilesimini incelemektedir. Bu norm

laikliktir.

Laiklik normunun sec¢ilmesi elbette rastgele bir tercih olmamistir. Her seyden once
AKP’ye karsi agilan kapatma davasmin gerekgesi laikliktir. Bu sebeple laiklik,
AKP’nin istese de istemese de etkilesime girmekten kacamadigi bir normdur.
Temmuz 2008 sonrasinda AKP’nin hiikiimette kalabilmesinin kosulu, bu normun
getirdigi smnirlamalarin asilmis olmasidir. Ikincisi, AKP’nin Islami egilimi ve
AKP’nin kurucu unsurlarmin Islami ge¢misi, bu partinin anayasal devletin laiklik
normuna karsi bir tehdit olarak algilanmasina neden olmustur. Bu nedenle AKP ile
ilgili literatiir, laiklik tartismalarmin egemenligi altindadir. Hal b6yle olunca anayasal
devletin kurdugu normatif diizen ile AKP arasindaki etkilesim incelenirken laiklik

normu baz alinacaktir.

Anayasal devletin her iki boyutu ile siyasi iktidar arasindaki etkilesimin incelenmesi,
su soruyu da beraberinde getirir: ¢calismanin iddia ettigi gibi siyasi iktidarin, devletin
yasalar1 uygulamakla gorevlendirdigi organlar1 etkisi ve kontrolii altina alarak
kendisini siyasi iktidardan bir devlet iktidarina doniistiirdiigiiniin izlerini nasil takip
edebiliriz? Acaba bu doniisiimiin gostergeleri nelerdir? Calisma, siyasi davalarin bu
doniisiimiin birer gostergesi oldugunu sdylemektedir. Bu dogrultuda da AKP’nin
anayasal devletin boyutlar1 ile etkilesiminin analizinden sonra, bahsi gegen
doniisimiin ornekleri olarak siyasi davalarin analizine gecilmektedir. Siyasi davalar
Terdrle Miicadele Kanunu cercevesinde OYM’lerde goriilmektedirler. En énemlileri
Ergenekon, KCK ve Hopa davalaridir. Bir¢ok nedenden 6tiirii siyasi davalarin analizi

AKP ile anayasal devlet arasindaki iliskiyi aydinliga kavusturmasi agisindan
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yararlidir; bilhassa bir siyasi partinin hangi durumlarda ve nasil kendisini devlet

iktidar1 olarak sunabildigini gorebilme agisindan.

Ergenekon, KCK ve Hopa davalarinin her biri bir biriyle kiyaslanamayacak kadar
farkli toplumsal ve siyasal kokenlere sahiptir. Ancak ortak noktalari, bu davalar
kapsamimda mahkemelerde yargilananlarm, ister devlet ister sivil toplum igine
konuglanmis olsun, AKP’nin muhalifleri oldugudur. Bu nedenle siyasi davalar, siyasi
muhalefetin yargisal araglarla bastirilmalarmma dair bir olgudur. Bu baglamda, siyasi
miicadelelerin yasal sorunlara doniistiiriilmesini isaret ederler. Mahkeme salonlarinda,
iktidarda bulunana alternatif siyasetler yasa dis1 addedilir ve siyasi alanmn disina,
hukuk alaninin ic¢ine atilirlar. Siyasetin ve siyasi iktidarin partizan, kisisel, tarafly,
kismi niteliklerinin istli; genellik, ortaklik, nesnellik, bagimsizlik ve kesinlik gibi
hukukun nitelikleri ile drtiiliir. Ornek verecek olursak, askerler, Kiirtler ve dgrenciler
siyasi nedenlerden 6tiirii mahkeme karsisina ¢ikarilmis olmalarma ragmen, kimi yasal
hiikiimler dogrultusunda nesnel bir sekilde yargilaniyor gibi goriiniirler. Siyasetin ve
siyasetin degerlerinin hukuka ve hukukun degerlerine doniisiimii; anayasal devlet
icerisinde AKP’nin, yargiy1r ve hukukun {istiinliigii diizenini kendi siyasi ¢ikarlarini
gerceklestirmek i¢in bir ara¢ olarak kullanabilme giiciinii géstermektedir. Bu siyaset
ve hukuk arasindaki bu doniisiim, AKP’nin kendi muhaliflerine su¢lu muamelesi
yapma giiciine; yani, devletin yargi erkinin organlarin1 aragsallastirma giiciine
eristigini aciga ¢ikarmaktadir. Baska bir degisle, incelenen ii¢ siyasi davanin bize

gosterdigi sey, yargi erkinin siyasi iktidar tarafindan egemenlik altina alindigidir.

Ikincisi, mevzu bahis olan dava siirecleri olmasina ve bu dava siirecleri “6zel” ceza
mahkemelerinde devam etmesine ragmen AKP, anayasal devletin, parlamenter
demokrasinin ve de hukukun istiinliigii ilkesinin siradan isleyisini bozmus sayilmaz.
Siyasi muhalefet i¢in 6zellesmis ya da ad hoc mahkemelerin kurulmasina kimi tilke ve
donemlerde rastlamak miimkiindiir. Tiirkiye ve baska iilkelerde de askeri rejimler ve

sikiyonetim donemlerinde genis ¢apli siyasi davalara rastlanmaktadir. Ancak bu
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donemlerde kurulan &6zel mahkemeler ve goriilen siyasi davalar hali hazirda
anayasallik ve hukukun istiinliigii ilkeleri ile ¢atisma halindedir. Anayasal devletin
benimsedigi hukukun istlinligi ilkesi, temel insan hak ve 6zgiirliiklerinin anayasa
tarafindan korundugu bir diizen kurar. Bu diizene gore, devlet iktidar1 yasal normlar
ile sinirlanmistir. Devlet, yasalara uymak zorundadir; ki bu yasal diizenin en tepesinde
de anayasa vardir. Bu dogrultuda devlet, ayrimcilik yapmaz, hak ve 6zgiirliikleri ihlal
etmez. Ancak, olaganiistii hallerde zor kullanabilir ve hak ve ozgiirliikleri askiya
alabilir. Bu nedenle olaganiistii hal tedbirleri hukukun iistiinligliniin egemen kilindig:
devletin yasal gorevleri ile ¢atisir. Bu catisma nedeniyledir ki olaganiistii hal
tedbirlerinin kisa siireli ve gegici oldugu ve de hukukun iistlinliigii ilkesinin istisnasi
olarak meydana geldigi kabul edilir. Ancak, AKP yonetimi altinda ger¢eklesen siyasi
davalar, olaganiistii hal donemlerinde meydana gelmemistir ve olaganiistii hal de
yaratmazlar. Bu davalarin kapsamlar1 zaman i¢inde o kadar genislemistir ki, bu
davalarda gozaltma almman ve yargilananlarin sayisi, askeri rejim ve sikiyonetim
donemlerinde yargilananlarin sayisin1 gegmistir. Yine de bu mahkemeler olaganiistii
hal normlarmma gondermede bulunmazlar ve istisna yaratmazlar. Evet, 6zel yetkili
mahkemeler hukukun dstiinliigli ilkesini ihlal etmektedir; ancak AKP siyasi
mubhaliflerini 6zel yetkili mahkemelerde anayasal devletin ve hukukun istiinligii
ilkesinin dahilinde yargilamaktadir; bunu yaparken hukukun istiinliigiini askiya

almamakta, parlamenter demokrasinin isleyisinde bir krize neden olmamaktadir.

Son olarak, bu davalar AKP’ye muhalefet etmenin devlete muhalefet etmek olarak
addedildigini ortaya c¢ikarmaktadir. Bunun ilk sebebi sudur: AKP’nin muhalifleri,
hiikkiimet eden siyasi partiye muhalif olma gerekgesiyle degil, devletin anayasal
diizenine muhalefet etme iddiasi temelinde yargilanmaktadirlar. Bu nedenle siyasi
davalarda AKP, sessiz sedasiz, devlet yerine gegmekte; devlet ile 6zdeslesmektedir.
Dahasi, bu 6zdeslesmenin biiyiik bir kismi yarginin statiisii ile ilgilidir. Yasama,
yiirlitme ve yargmin hepsi de devlet erkleridir. Ancak, diger ikisinin aksine yargi,

parlamenter bir erk degildir. Parlamenter erkler halkin tayin ettigi temsilciler; genel
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secimler aracilif1 ile parlamentoya gelen partiler tarafindan kullanilir. Buna mukabil,
yargl miinhasiran devlete ait bir erktir; partizan siyasi giiglerin elinden alinmis ve
devlete mahsus tutulmustur. Parlamentodaki siyasi partiler yasama ve yiriitme
erklerini kullanabilseler de, yargi giiciine sahip degillerdir. Yargi yasal ve organel
olarak parlamentodan bagimsizdir. Iste siyasi davalar, miinhasiran devletin hizmetine
verilmis olan bir giiciin belli bir siyasi partinin muhaliflerini cezalandirdig:

orneklerdir.

Kisacasi, bahsi gecen ii¢ siyasi dava AKP’nin artik sadece bir parlamenter siyasi gli¢
olmadigmi; en azindan bir dereceye kadar bir devlet iktidarina doniistiiglinii isaret
etmektedir. Bu nedenle de siyasi davalar AKP ile anayasal devlet arasindaki

etkilesimin can alic1 noktasi olarak degerlendirilmektedir.

Laiklik tartigmasi ile siyasi davalara dair tartisma arasindaki iliski de kendini bu
minvalde gosterir. Laiklik normunun incelenmesi, anayasal devletin normatif
diizeninin nasil yahut hangi yollardan hiikiimet eden partinin kontroliine
gecebilecegini ve bu partinin siyasi normlarini nasil anayasal devletin nesnel ve
tarafsiz normlar1 olarak yerlestirebilecegini gostermektedir. Benzer bir sekilde siyasi
davalar da AKP’nin hakimler ve mahkemeler iizerindeki kontroliinii, kendi siyasi
¢ikarlarini nasil devletin ¢ikarlar1 olarak yerlestirdigini gostermektedir. Yine de siyasi
davalar bir adim daha Oteye giderler: Siyasi davalar AKP’nin yasal diizeni ve
mahkemeleri ti¢iincii kisilere kars1 bir baski aract olarak kullanabildigini gosterirler.
Siyasi iktidarin hem mahkemelere hem de hukukun istiinliigii ilkesinin normatif
diizenine miidahalesi yasaklanmistir. Her ikisi de tarafsiz ve bagimsiz olarak
kalmalidir. Ancak laiklik tartigmasi bir taraftan, siyasi davalar ise diger taraftan
AKP’nin bu alanlara nasil miidahale ettigini 6rneklendirir. Bu nedenle bu iki tartigma
AKP’nin devlet iktidarma doniistimiiniin farkli yonlerini serimlemeleri agisindan

birbirlerini tamamlarlar.
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AKP’nin devlet iktidarina donilisimiinii ya da ne derece doniistiigiinii tartisirken
caligmanin bilhassa vurgulamak istedigi husus sudur: Parlamentodaki bir siyasi
partinin kendisine taninan smirlar1 agmasi, anayasal devletin sinirlar1 dahilinde
gerceklesmistir. AKP’nin ilk hiikiimetini kurdugu 2002°den baglayarak son on yil
icerisinde, ancak oOzellikle 2007-2008 doneminde hukukun istiinligii diizeni ve
parlamenter demokrasi isleyislerine devam etmislerdir. Bahsedildigi gibi siyasi
davalar da anayasal devlet ve hukukun dstinligii diizeni igerisinde meydana
gelmislerdir. O halde, AKP’nin devlet iktidarina doniisiimii siireci bir biitliin olarak
anayasal devlet ve parlamenter demokrasiye ragmen degil; bu kurumlarin dahilinde
olmustur. Bu baglamda c¢alisma, anayasal devlet, hukukun iistiinlii§ii ve parlamenter
demokrasiyi de elestirel bir gozle degerlendirmektedir. Boyle olunca, calismanmn
sordugu soru sudur: Anayasal devlet bir siyasi partinin parlamenter sinirlar1 gecerek
kendisini devlet iktidari olarak sunmasina hukukun Ustiinliigii ilkesi dahilinde nasil

miisaade etmistir?

Bu soruyu yanitlayabilmek i¢in siyasi gelismeleri anlamak kadar, anayasal devlet ve
hukukun {iistiinliigiinden ne anlasildiginin da belirlenmesi ve sorgulanmasi gereklidir.
Bu baglamda calisma bu kavramlar1 da tanimlamaktadir. Buna gore anayasal devlet,
pozitif hukuk ile bagli devlettir; anayasal devlet, hukukun devlet iktidarindan daha
iistlin oldugu devlettir. Anayasal devlette devlet iktidar1 6nceden belirlenmis, agik ve
genel yasalar temelinde kullanilir. Bu nedenle anayasal devlet, devlet iktidarinin yasal
diizen ile ¢evrelendigi ve yOneticilerin yasal diizene uymak zorunda birakildiklar1 bir
sistemdir. Bu sistemde devletin nasil yonetilecegini yasa soyler; iyl yonetimin neleri
icerdigi ve neleri disarda biraktigi daha evvelden belirlenmistir. Bu sekilde devlet,
yasaya tabi bir hukuk tiizel kisisine donligmistiir. Yasalar hiyerarsisinin tepesinde ise
anayasa vardir. Boyle olunca devlet iktidarmin yasal diizene tabiiyeti, anayasaya
tabiiyetini gerektirir. Bu sekilde anayasal devlet, anayasanin devlet iizerinde
egemenligini ilan ettigi devlettir. Amag¢, mutlak, kisisel ve keyfi idarenin

engellenmesidir. Anayasal devlette hiikiim siiren siyasi iktidar ya da bir siyasi parti

430



degil, yasalardir. Bu nedenle anayasal devlet iktidarin ydnetimi yerine yasalarin

yOonetimini kurar.

Anayasal devlet ve hukukun {istiinliigii geleneginin felsefi ve entelektiiel arka planina
bakilacak olursa, 17. ve 18. yy’larda Bati Avrupa’da pozitif yasa anlayisinin,
vazgeg¢ilmez insan hak ve ozgiirliiklerinin ve halk egemenliginin gelisiminin oldugu
goriilebilir. Bu arka plan1 anlamak adina c¢alisma, pozitif yasa anlayisinin,
anayasaciligin ve liberalizmin gelisiminde rol oynamig Onemli disiiniirlere yer
vermistir. Bu diistiniirler Jean Bodin, Thomas Hobbes, John Locke ve daha smirli
olmak iizere Jean Jacques Rousseau ve Montesquieu’dur. Tarih boyunca bireylerin
vazgecilemez haklar1 farkli farkli adlandirilmistir. Degisen donemlerde “bireysel hak
ve Ozgiirliikler”, “demokratik haklar”, “temel insan haklar1” ya da “evrensel hak ve
Ozgiirliikler” denmistir. Bir yandan bu hak ve Ozgiirliikleri koruma altma alan ve
gelistirmeyi hedefleyen rejimlere “liberal” denmektedir. Ote yandan, bu hak ve
Ozgiirliikleri korumasi altma alan asil unsur hukuktur. Bu nedenledir ki anayasal
devlette siyasi iktidar1 yasal diizenle sinirlamak demek, siyasi iktidar1 bu hak ve
Ozgiirliiklerle smirlamak demektir. Eger 6z ve bigim arasinda kaba ve genel bir ayrim
yapacak olursak, anayasal devletin ve hukukun iistlinliigiiniin kurdugu yasal diizenin

iceriginin bu hak ve 6zgiirliikler oldugunu soyleyebiliriz.

Bu durumda, isin 6ze dair kismini1 da hesaba katacak olursak, anayasal devletin
anlammi “hak ve oOzgiirliikler devleti” olarak diizeltmek yerinde olacaktir. Benzer
sekilde, hukukun {stiinliigii ilkesinde {istiin olan asil olgu, temel insan hak ve
ozgiirliikleri olacaktir. Karsiliginda, bu hak ve 6zgiirliiklerin devlet iktidarini asip onu
baglayabilmesi i¢in, pozitif yasal normlar olarak kabulleri; anayasada yer bulmalari
gerekir. Yani, hukukun istiinliigliniin kurdugu yasal diizenin bir parcast olmalari
gerekir. Bu kosullar altinda, calisma (hangi ad ile anilirlarsa anilsinlar) bu hak ve
ozgiirliikklerle, bu hak ve 6zgiirliiklerin igerigi ve tarihsel gelisimleriyle kendi baglarma

ilgilenmez. Bu hak ve 6zgiirliikleri son derece basit ve {istiinkorii bir sekilde betimler.
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Soyut degerler ve ilkeler olarak kaldiklar1 miiddet¢e bu hak ve 6zgiirliiklerin anayasal
devlet ile iliskilerini de incelemez. Calisma, devlet ile bu hak ve Ozgirliikler
arasidaki iligkiyle, ancak ve ancak bu hak ve ozgiirliiklerin birer pozitif norma
dontistiigli derecede ilgilenmektedir. Bu durumda hak ve o6zgiirliikler, pozitif yasalarin

normatif igerikleri olurlar.

Calisma boyunca devlet iktidar1 ve siyasi iktidar kavramlarma siklikla rast gelinir. Bu
iki kavram es anlamli olarak kullanilmiglardir. Siyasi iktidar, devlet disinda ve
devletten bagimsiz bir sekilde de bulunabilir. Ancak devlet, siyasi iktidarin en
kurumsallasmis bicimi olarak distiniilmiistiir. Siyasi iktidarin devlet ile 6zdes
goriilmesi noktasinda vurgulanmak istenen olgu, yonetenler ile yoneticiler arasindaki
ayrimdir. Bu baglamda siyasi iktidar, devlet iktidarm1 kullanan ve dolayisiyla
yonetenler ile devlet iktidarma sahip olmayan ve dolayisiyla yonetilenler arasindaki
ayrimin isaret ettigi dar ve temel anlammyla kullanilmustir. Iste bu nedenle devlet
iktidar1 ile siyasi iktidar birbirleri yerine kullanilmistir. Bu durumun bir istisnasi
vardir; o da devletin yargi erkidir. Yargi bir devlet iktidar1 olmasina ragmen siyasi bir
iktidar degildir. Yine de, bu iki kavram arasinda yapilan ayrismanin sadece yargi

tartigmasi ile sinirli oldugunu unutmamak gerekir.

Ote yandan anayasal devlette devlet iktidarmin nasil kullanilacagmni tayin eden sey,
hiikiimet bi¢imidir. Konumuz agisindan bu hiikiimet bi¢imi parlamenter demokrasidir.
Parlamenter demokratik hiikiimet yapis1 siyasi iktidarin genel oylama ile halk
tarafindan secilen temsilciler araciligi ile kullanilmasini emreder. Bir yandan da devlet
iktidarim1 yasama, ylriitme ve yargi arasmda ilice aymran erkler ayrimi ilkesini
benimser. Bu ¢ erk, egemenligin kullanimina yonelik devlet giigleridir; idari yetki ve
giicler bu egemen erklerden kaynaklarini alirlar. Bu nedenle ¢alisma, devlet iktidar1
kavramini kullanirken bu ii¢ erke gonderme yapar. Calisma erkler ayrimi disinda;

temsil, siyasi parti mekanizmasi, se¢im sistemleri gibi parlamenter demokrasinin diger
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Ozellik ve unsurlarini sorunsallastirmaz ve deginmez. Parlamenter demokrasinin bu

unsur ve 0zelliklerinin ne derece demokratik oldugu tartigilmaz.

Ek olarak, sik olmamakla birlikte zaman zaman parlamenter demokrasi kavrami
yerine liberal demokrasi denmektedir. Bu degisiklik ile parlamenter demokrasinin
liberal rejim tiirlerinden biri oldugu kabul edilmistir. Aslina bakilacak olursa her iki
kavramsallastirma da ayni olguyu anlatir; ilki bu olguyu Orgiitlenme boyutuna
(parlamenter) gore anlatir; ikincisi ise savundugu ilke ve degerlere gore (temel hak ve
Ozgiirliikkler). Boyle olunca giiniimiiz demokrasilerini parlamenter ya da liberal olarak

tanimlamak, ayni olguyu farkli yonleriyle tarif etmek olarak degerlendirilmistir.

Calismanin sordugu soru ¢ercevesinde anayasal devlet ve hukukun tstiinligl diizeni,
parlamentoda sayisal iistiinliigii kazanmig olan bir partinin anayasal devleti egemenligi
altma almasina miisaade ettikleri i¢in elestirilmislerdir. Bu elestiri yapilirken
faydalanilan kavramlar ve araglar Carl Schmitt’e aittir. Schmitt (1888-1985), oldukca
tanmnan bir Alman siyaset kuramcisi ve hukuk¢udur. Schmitt degince akla genel
olarak siyaset kurami ve “siyasal”, “egemenlik”, “dost-dlisman ayrim1” ya da “istisna
hali” gibi kavramlar gelmektedir. Ancak bu ¢alismada Schmitt’in siyasi kurami yerine
daha az bilinen hukuk kuramindan ve hukuk {izerine diisiincelerinden yararlanilmistir.
Bu dogrultuda da siyasal ve egemenlige dair kavram ve goriislerine hig
deginilmezken; kararcilik kavramina, normativizm ve yasal belirlenimcilik iizerine

diisiincelerine yer verilmistir.

Bu tercih, Schmitt’in diigiincelerinin birebir AKP 6rnegine uygulanmayacagini da
gostermektedir. Tam tersi, Schmitt’in diisiinceleri ve kavramlari arasindan AKP ve
Tiirkiye Ornegini agiklamaya uygun olanlar se¢ilmis ve gelistirilmistir. Schmitt’in
diisiincelerini Weimar Cumhuriyeti (1919-1933), baskanlik sistemi ve bagkanin
olaganiistii hal yetkileri ile fasist Nasyonel Sosyalist Alman Is¢i Partisi (NSDAP)

tizerine gelistirdigi hatirlanacak olunursa durum daha da netlesir. Bu dogrultuda
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caligma, Schmitt’in diisiincelerinin birebir AKP ve Tiirkiye’ye uygulanmadiginin
altim1 ¢izer. AKP ve anayasal devlet arasindaki iligkiyi Schmitt’in diisiinceleri

araciligiyla kuran ve agiklayan, bu ¢calismanin yazaridir.

Schmitt’in hukuk kurammin ve normativizm ile ilgili goriislerinin merkezinde, karar
kavrami yer almaktadir. Bilindigi tizere Schmitt’in kararcilik kavrami, kurucu iktidar
ve egemenlik ile ilgilidir. Bu nedenle kararcilik asli olarak siyasi rejim ve yasal
diizenin kurulusuna dair bir kavramdir. Karar, bir kez alinan, her tiirli norm ve
yasadan bagimsiz; egemen ve kurucu bir nitelige sahiptir. Ancak yargi kararlarini
tartisirken Schmitt’in kullandigi anlamiyla karar, yasal normlarla smirlanmayan ve
yasal normlar ile mesrulastirilamayacak olan “egemen karar” anlayisindan ayrilir.
Buradaki karar, ikincil bir kararcilik anlayisidir. Bu ikincil anlayista karar, yasal
sistemin i¢inde isler. Bu ikincil karar, yasalarm somut olaylara uygulanmasimi ve
dolayisiyla yasal diizenin isleyisini saglar. Bu nedenle bu ikincil karar hukukun

istlinliigiiniin normatif diizenine ickin ve onun bir pargasidir.

Normatif diizene dahil olan bu karar ile Schmitt, hukukun {stiinliigliniin kurdugu
yasal diizen ve anayasal devleti siyasi iktidara baglar. Anayasal devleti ve hukukun
istlinliigiinii elestiren diger diisiiniirlerdense, kurmus oldugu bu bag, Schmitt’in
Ozgiilliigiinii olusturur. Schmitt’e gére hukukun tistiinliigii diizeni, hi¢ de iddia edildigi
gibi devlet iktidarina yukaridan dayatilan bir normatif sinirlama degildir. Daha ziyade,
siyasi iktidarin igleyisinin bir neticesidir. Eger hukukun {istiinliigii diizeni islemiyorsa
ya da temel hak ve Ozgiirliikler aleyhine isliyorsa bunun nedeni parlamenter
demokratik siyasetin islememesi ya da temel hak ve ozgiirliikkler aleyhine isliyor
olmasidir. Kisaca Schmitt, liberal olmayan bir siyasi iktidarlarin ve siyasetlerin,
liberal hukuk iiretemeyeceklerini ya da hukuku liberal bir sekilde
uygulayamayacaklarmi ima eder. Goriilecegi lizere Schmitt, hukuk ve yasal diizenin
siyasi iktidardan bagimsizligin1 reddetmektedir. Tersine, miitemadiyen hukukun

konusu oldugu diisiiniilen meselelerin, siyasi sorunlar oldugu vurgulanmaigtir.
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Bu dogrultuda asil sorunsallagtirilmasi gereken alan, parlamenter demokratik
siyasettir. Bu siyaset, Schmitt’e gore, yine iddia edilenin aksine liberal ve demokratik
bir igerige sahip degildir. Tam tersi, parlamenter demokratik siyaset g¢ogunlugun
mutlakiyetine dayanir. Bu da demek oluyor ki biitiin devlet iktidar1 parlamentoda
cogunlugu elinde tutan parti tarafindan kullanilabilir; bu ¢ogunluk hak ve 6zgiirliikklere
yonelik iceriksel herhangi bir sinirlama ile karsilasmayacaktir. Daha 6nemlisi, bu
cogunluk yasalligin koruyucu kalkanma sahip olacaktir. Parlamentonun mutlakiyetci
siyaseti siyasi iktidarm hukukun istiinligii ile sinirlanmadigini kabul eder; dahasi,
hukukun dstiinliigii diizeni, siyasi iktidarin tim eylem ve faaliyetlerine yasallik
atfeden bir kalkana doniisiir. Neticede de, ilk olarak parlamenter demokrasi ve ancak
ardindan anayasal devlet ve hukukun tistiinliigii diizeni i¢i bos bicimsel kurumlardir;

bu kurumlar Schmitt’e gore herhangi bir norm ile tanimlanamazlar.

Schmitt’in hukuk kurami ve parlamenter demokrasi ile ilgili diisiinceleri ¢ergevesinde
AKP’nin 6z olarak Islamci olan siyaset ve faaliyetlerini laik diizenlemeler olarak
sunabilmesinin ve kendisine muhalefet edenleri “devlet” sifati ile yargilayabilmesinin
ardinda, hukukun {stiinliigli diizenine igsel olan, karar vardir. Bu karar1 kontrolii altina
alarak AKP, hem laikligin anlamin1 ve yorumunu kontrol edebilmis hem de kendisini
devlet olarak sunabilmistir. Dahasi, AKP’nin biitiin bunlar1 anayasal devlet ve
hukukun istiinliigii diizeninin siirlar1 dahilinde yapabilmesi, bu kurumlarin sadece
bi¢imsel olarak tanimlanmalarmdan 6tiirtidiir. Bu durumda bu kurumlar, parlamentoda
sayisal Ustlinliigli ele geciren biitiin partilerin siyasetleri karsisinda donanimsiz,
savunmasizlardir. O halde AKP, parlamenter demokrasi, anayasal devlet ve hukukun

iistiinliigii diizeninin biitlin ¢ogunluk partilerine tanidig1 bir imkan1 kullanmaktadir.

Caligma zaman zaman Almanya’da kurulmus olan Weimar Cumhuriyeti ve
NSDAP’ye gondermelerde bulunmaktadir; daha dogrusu bu Cumhuriyetin hikayesini
anlatmaktadir. Weimar Cumhuriyeti de bir anayasal devletti. Ancak literatiirde siklikla

vurgulandig: lizere, anayasal ve parlamenter araglar ve mekanizmalar kullanilarak
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yikilmig ve fasist bir devlete donlismiistiir. Fagizm ideolojisini benimseyen NSDAP,
yasal bir partiydi. Genel secimleri kazanarak parlamentoya girmis ve anayasal
prosediirleri takip ederek hiikiimeti kurmustur. Kisaca soyleyecek olursak NSDAP
yasal yollardan iktidara gelmistir. Ayn1 zamanda yasal ara¢ ve mekanizmalarla da
yonetmistir. NSDAP, yasal yollarla erkler ayrimini lagvetmis, tiim devlet iktidarini

yiiriitmenin elinde toplamig ve devleti yasal yollarla egemenligi altina almistir.

Bu baglamda AKP’nin iktidara gelisi, yasal diizeni aracsallastirmasi ve devlet icinde
egemenligini  kurmas: akillara Weimar Cumhuriyeti ve NSDAP Ornegini
getirmektedir. Ancak bu iki 6rnek arasindaki asil benzerlik, siyasi davalar ve 6zel
yetkili mahkemelerin kullanilmasi yolu ile siyasi muhalefetin baski altina alinmasi ya
da tamamen yok edilmesi noktasinda agiga ¢ikar. Bu nedenle, iktidarda bulunan
cogunluk partisi ile anayasal devlet arasindaki iliski baglaminda, anayasal devletin
iktidar partisi tarafindan kontrol altina alinmasi ve bu kontroliin anayasallik ve
hukukun {istiinliigii diizenine bir tehdit olusturmasi acisindan Tirkiye ile Weimar
birbirlerine benzerler. Bu benzerlik 6nemlidir. Ancak, bu karsilastirmali bir ¢alisma
degildir. Caligma, iki 6rnek arasinda tam bir karsilastirma yapmaktan kagmir. Hatta
yeri geldik¢e benzerliler kadar farkliliklarin da oldugu noktalar agiklanmistir. Bu
cercevede AKP ve Tirkiye baglaminda g¢alisilirken Weimar ve NSDAP 6rneginin
verilmesinin amaci, tarihte yasanmis olan ve bir u¢ nokta teskil eden bu deneyimi
hatirlatmaktir. Bu u¢ 6rnek bize, yasalligi arkasina almis ve ondan destek bulan bir
cogunluk partisinin anayasal da olsa devlet erklerini kullanarak neler yapabilecegini
gostermektedir. Ote yandan NSDAP ydnetiminde Weimar’in sonu, yikilmak olmustur.
O halde, NSDAP hem yasallig1 ve parlamenter demokrasiyi kullanarak iktidara
gelmis; hem de ardindan yasalligi aragsallastirmis ve parlamenter demokrasiyi
yikmigtir. Bu nedenle Weimar Cumhuriyeti’nin hikayesi bize AKP’nin anayasa devlet
icinde sahip oldugu potansiyel giicii, ileride bir cogunluk partisinin yapabileceklerini

gostermesi agisindan da 6nemlidir.
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AKP hala iktidardadir. Bu durumda AKP’nin anayasal devlet ile etkilesimi hala
devam etmektedir. Hal boyle olunca calisma kendisine zamansal bir sinir getirmek
zorunda kalmistir. Bu baglamda c¢alisma, AKP’nin iktidara geldigi 2002 senesi ile
OYM’leri kaldiran iigiincii yargi reformu paketinin yasalastizi Temmuz 2012 tarihleri
arasindaki on yili incelemektedir. Konu geregi ¢alisma, cogunlukla degisen, evrilen
giincel meseleleri incelemektedir. Baska bir degisle calismanin konusu “tarih” degil,
“bugilin” diir. Siyasi ve yargisal gelismelerin, olaylarin tizerinden fazla zaman
gecmemis; siyasi gelismelerin etkileri netlesmemis ve konuyla ilgili taraflar, goriisler
heniiz yerlesik bir hal almamistir. Yine bu nedenden o6tiirti inceleme konusuyla ilgili,
bilhassa art arda yapilan yargi reformlar1 ve siyasi davalar ile ilgili, doyucu akademik
tartigmaya, analize rastlamak zordur. Bu nedenle ¢alisma konusu ile ilgili verilerin
kaynag1 daha ziyade siireli yaymlar, gazete ve dergilerdir. Ek olarak, yorumcularmn ve
kose yazarlarinin goriislerinden yahut avukatlar, savcilar, gazeteciler askerler gibi

gelismelere birebir sahit ya da miidahil olan kisilerin aktardiklarindan yararlanilmistir.

Calisma, giincel meselelerin analizi disima sadece bir 6rnekte ¢ikar. Bu istisna, laiklik
normunun analizinde kendisini gosterir. AKP’nin laiklik normu ile olan iliskisi
irdelenirken calisma tarihsel bir analiz yapmaktadir. Bu boliimde incelenen sadece
AKP’nin laik niteligi degildir. Bunun yaninda calisma, devletin ne derece laik
oldugunu da sorgulamaktadir: Acaba devlet, AKP karsisinda ne derece laik bir tavir
ve tutum almistir? Devlet ne derece laik bir kurumdur? O halde bu boliimde asil
sorgulanan devlettir. Bu sorgulama ile anayasal devletin laiklik niteliginin temel
unsurlar1 serimlenmeye ¢alisilmaktadir. Bu nedenle tarihsel bir analize gerek
duyulmustur. Bu tarihsel analizde ilk olarak Anavatan Partisi ve Tirk Silahli
Kuvvetlerinin faaliyetleri incelenmistir. Ardinda da, laiklik normunun ne derece bu
giicleri siirladigi sorusu sorulmus ve yanitlanmistir. Son olarak, laiklik normunun bu
giiclerin eylemleri karsisinda takindigi tavir, AKP karsisinda takmilan tavir ile

karsilastirilmistir.
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Bahsedilmesi gereken son konu, ¢alismanmn anayasal devlet karsisinda takindigi
metodolojik perspektiftir. AKP’nin anayasal devlet ile etkilesimi genis bir
metodolojik perspektifte ele alinabilir. Bu konu igin bir kere daha Schmitt’in
gorlslerinden faydalanabiliriz. Schmitt, anayasanin devletle 6zdes oldugunu;
anayasanin devlete es oldugunu belirtmektedir. Anayasal bir diizlemde yasa, devletten
koparilamaz. Anayasa, devletin iradesidir. Yine de anayasanin iki anlami vardir.
Bunlardan ilkine gore anayasa, devletin siyasi birliginin kosuludur. Bagka bir
anlatimla anayasa, siyasi birligin ve diizenin yasasi ve ilkesidir. Eger bu anayasa ya da
bu birlik ve diizen ortadan kalkarsa, devlet de ortadan kalkar. Bu baglamda ve bu
anlamiyla ele alinacak olunursa, Tiirkiye Cumhuriyeti’nin yiiriirliikte olan anayasasi
olan 1982 Anayasasi, Baslangi¢ boliimiinde deginildigi iizere, devletin milleti ve
topragi ile boliinmez biitlinligiinii simgelemektedir. Ayn1 zamanda, bu siyasi birligin
bir cumhuriyet ve bir ulus devlet olarak kuruldugu 29 Ekim 1923 tarihini isaret
etmektedir. Tkinci anlamina gore ise anayasa, bu siyasi ve toplumsal diizenin somut ve
Ozgiil bir bicimini ya da devletin varliginin 6zel bir bi¢imini anlatir. Bu ikinci
anlamiyla da anayasa, tarihin belirli bir aninda yaratilan somut {stiinliik ve itaat
iligkisini betimlemektedir. Bu agidan bakilacak olursa da 1982 Anayasasi, 12 Eyliil
1980’1 isaret etmektedir. Bu tarihte 6zgiil bir siyasi birlik; devletin milleti ve topragi
ile bolinmez biitliinliigiiniin 6zgiil bir bicimi kurulmus; ustiinliik ve itaat iliskisi

yeniden belirlenmistir.

AKRP iktidara geldigi zaman, anayasanin bu iki anlami ile birden etkilesime girmistir.
1982 Anayasast ile kurdugu iligkiyle ayn1 zamanda, 1923’°de kurulan siyasi birlik ve
diizenle de kars1 karsiya gelmistir. 1923°de bir ulus devlet olarak kurulan siyasi birlik
zarar goriirse, 1980 sonrasinda sekillenen parlamenter siyaset ve diizenin 6zgiil bigimi
de oldugu haliyle kalamayacaktir. Ancak AKP’yi asil sinirlayan olgu, 1980 sonrasinda
yeni bir anayasanin getirilmesiyle sekillenen Cumhuriyet’in parlamenter demokrasi
olarak somut ve 6zgiil siyasi varligidir. Giiniimiiz parlamenter demokrasisi ve siyasi

birligi 1923 kadar, hatta ondan daha fazla, 1980 sonrasi1 olusan 6zgiil siyasi birlik
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tarafindan sekillendirilmistir. Aslina bakilacak olursa, AKP’nin anayasal devlet ile
etkilesiminin tam bir fotografin1 ¢ekebilmek i¢in, bu partinin anayasanin her iki
anlamiyla birden olan iligkisine bakmak gereklidir; hem ulus devlet olarak kurulan
1923 siyasi birligine gondermede bulunan anlamiyla hem de 1980 askeri darbesi
sonrast yeniden sekillenen ve belki de yeniden kurulan somut siyasi birlik ve tistiinliik
ve itaat iliskileri anlamiyla. Ancak bu ikili inceleme Mustafa Kemal Atatiirk, Kenan
Evren ve Recep Tayyip Erdogan’in anayasal diizen ve siyasi birlik ile kurduklari
iliskilerin ayr1 ayr1 incelenip karsilastirilmalarint gerektirir. Bu ise calismanin
kapsamin1 agmaktadir. Bu nedenle, AKP’nin 1923°de kurulan siyasi birlik ve diizen
ile etkilesimi incelenmemistir. Calisma, AKP’nin 1980 sonrasinda kurulan somut
ozgiil siyasi birlik ve diizenle iliskine odaklanmistir. Anayasal devlet dendiginde
anlatilmaya c¢alisilan, 1982 Anayasasi’nin getirdigi sinirlar dahilinde isleyen
parlamenter demokrasi ve anayasal diizendir. Yine de anayasanm bu ikili anlamini

akilda tutmak faydali olacaktir.
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