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ABSTRACT

AN INQUIRY ON JUSTICE:

BASES, BEARERS AND PRINCIPLES

Kibar, Sibel
Ph.D., Department of Philosophy
Supervisor: Assoc. Prof. Dr. Barig Parkan

July 2011, 224 pages

One of the prevalent notions in the late twentieth century’s political philosophy,
justice lies at the heart of ethics, politics and jurisprudence. In this study, while |
insist on the dominion of politics and the economic mode of production over
morality and law, | consider the ethical realm to be also very important in
justifying political movements and transformations. Defining the concept of justice
plays a role more or less in the realization of justice on the Earth. | try to reveal the
bases of justice in the second chapter. My attitude can be defined as
foundationalism and realism molded with historical materialism. Subsequently, 1
attempt to deal with the bearers of justice; i.e., individuals, institutions, or
structures. The contemporary political theories on justice pay attention to the

notion of the individual and the faculty of rationality. Although | admit the role of



individuals in ensuring justice, social structures are the main bearers of justice. In
the fourth chapter, I cover the main principles or pillars of justice, namely,
equality, freedom, and rights. Equality can be classified as legal, political, social,
economic and moral. | claim that economic equality is the principal one among
others since economic inequality usually generates other inequalities. Economic
equality can be satisfied through just production in which alienation and
exploitation do not take place. Absence of exploitation is also required for
realization of freedoms and human rights. Thus, | propose the principle of absence
of exploitation as a primary justice principle, which is necessary but not sufficient

to eradicate injustices in the world.

Keywords: Justice, Historical Materialism, Individualism, Equality, Principle of

Absence of Exploitation



0z

ADALETIN TEMELLERI, TASIYICILARI VE ILKELERI UZERINE BiR

ARASTIRMA

Kibar, Sibel
Doktora, Felsefe Bolimii

Tez Yoneticisi: Dog. Dr. Baris Parkan

Temmuz 2011, 224 sayfa

Yirminci yiizyilin sonlarindaki siyaset felsefesinin yaygin kavramlarindan birisi
olan adalet kavrami, etik, siyaset ve hukuk alanlarinin kalbinde yatmaktadir. Ben,
bu caligmada, siyasetin ve ekonomik {iretim bigimlerinin, ahlak ve yasa iizerindeki
hakimiyeti konusunda 1srarct olsam da, siyasi hareketleri ve doniigiimleri
temellendirmede ahlak alaninin 6nemini teslim ediyorum. Bu dogrultuda, adalet
kavramini tanimlamanin, fiili anlamda adaletin bu diinyada tesis edilebilmesinde
Oyle ya da boyle bir rolii oldugunu diisiiniiyorum. Calismanin ikinci boliimiinde,
adaletin temellerini serimlemeye ¢alistyorum. Yaklasimim, tarihsel maddecilikle
dolayimlanmis temelcilik ve gergekeilik olarak adlandirilabilir. Ardindan {igiincii

boliimde, adaletin tasiyicilari, sorununu ele aliyorum. Cagdas adalet kuramlari,

Vi



genellikle, birey kavramini ve bireyin rasyonel yetilerini varsayarlar. Ancak, bu
anlamiyla bir tiir birey ve rasyonellik diislincesi belli bir siyasi yoOnelimin
sonucudur. Ben, her ne kadar, bireylerin adaletin saglanmasindaki rollerini kabul
etsem de, esas olarak toplumsal yapilari, adaletin temel tasiyicilari olarak
goriiyorum. Dordiincii boliimde, adaletin ana ilkeleri veya ana dayanaklar1 olarak
tanimlayabilecegimiz, esitlik, Ozgiirlik ve haklar kavramlarini inceliyorum.
Esitlik, yasal, politik, sosyal, ekonomik ve ahlaki olarak siniflandirilabilir.
Ekonomik esitlik, digerleri arasinda basat bir 6neme sahiptir ¢linkii diger tiirlerden
esitsizliklerin kaynaginda da ekonomik esitsizlik yatmaktadir. Yabancilasmanin ve
sOmiiriiniin olmadigi, adil bir {retim siireci, ekonomik esitligi saglayabilir.
Ozgiirlik ve haklarmn gerceklesmesi igin de somiiriiniin ortadan kalkmasi
gerekmektedir. Bu nedenle, somiiriilmeme ilkesinin, adaletin temel ilkesi olarak
benimsemesi  gerektigini iddia ediyorum. SoOmiiriilmeme ilkesi, diger
adaletsizliklerin ortadan kalmasi i¢in bir adim olarak diisiiniilmelidir. Diger

adaletsizliklerin ortadan kalkmasi i¢in zorunlu ama yeterli degildir.

Anahtar Kelimeler: Adalet, Tarihsel Maddecilik, Bireycilik, Esitlik, Somiiriilmeme

Tlkesi

vii



Those who struggle for a just world...

viii



ACKNOWLEDGMENTS

This study has taught me a lot not only in an academic but also in a practical sense;
the reader will see all those impacts of the entire process on the present work as a
whole. | sometimes crumbled into pessimism about managingto write a
dissertation on justice while the world is full of injustices. As my professors
advised me sometimes we should pretend not to hear and witness injustices and
keep going on working. | owe so much to so many people who helped me during
the hard times | had in writing the dissertation. Most of all, I would like to thank
my supervisor, Assoc. Prof. Dr. Barig Parkan for being such an excellent advisor.
The first time she heard of my topic, she got more excited than | was. Her
academic guidance and friendship are invaluable. | have been very fortunate that
she has been my advisor: she was very focused, patient, hard-working, critical and
supportive. I am also grateful for all the support I received from my jury members,
Prof. Dr. Cem Somel, Prof. Dr. Halil Turan, Assist. Prof. Dr. Elif Cirakman, and
Assist. Prof. Dr. Fatih Yasli. Their insightful comments and critiques have
challenged and enriched my ideas. Prof. Dr. Cem Somel read my drafts several
times tirelessly. Assist. Prof. Dr. Elif Cirakman deserves a special mention as she

paid attention to my initial reflections and pushed me to improve them.

During my Ph.D., I got two excellent chances to visit University of Alberta and

Duke University. | have been in University of Alberta as an exchange student in



the academic year 2006-2007. Assoc. Prof. Dr. David Kahane kindly accepted to
supervise my studies during the time | was there. He introduced me to most of the
contemporary thinkers that 1 mentioned in the dissertation. And with the help of
his extraordinary way of lecturing, | realized that there is not only one way of
doing philosophy. I am so fortunate that just before finishing I got another chance
to visit Duke University, in 2010-2011, for six months. It was very generous of
Prof. Dr. Allen Buchanan to kindly agree to read and review my drafts. | am

deeply indebted him for sharing his perspectives and thoughts with me.

| always insist on the importance of discussions for academic production. Beyond
those | have already mentioned, |1 am also truly obliged to a large number of busy
people, who spent their times to read and discuss my work. Duke University
graduate students listened to my talk and made their comments in a very positive
way. Especially, 1 will always be grateful to Whitney Kane, who proofread my
second chapter. | would like to single out Assist. Prof. Dr. Serdal Bahge who

helped me understand better Marx’s theory of value.

But the most special gratitude to my best friends, Selma Aydin Bayram, Giilgin
Ayitgu, Tiirkan Hancer Ozkan, Géze Dogu, Dr. Zehra Akyol, Eyiip Murat Kurt,
Dr. Volkan Kavas, Prof. Dr. Ayhan Sol and Leyla Ipek. Not only their comments
but also their presence are very crucial for me. They all did their best through this
entire process. | give my sincerest apologies if |1 have forgotten anyone who
contributed time and effort to my dissertation. Thanks also for the readers in

advance. Regrettably, | cannot acknowledge them by name.



TABLE OF CONTENTS

PLAGIARISM ...ttt ii

ABSTRACT ettt b e neas 1\

OZ oo e vi

DEDICATION . ...ttt bbbttt viii

ACKNOWLEDGMENTS ... .o IX

TABLE OF CONTENTS ...t xi
CHAPTER

1. INTRODUCTION: SEARCHING FOR BASES OF JUSTICE .........ccccoeeuuu.e. 1

2. SEARCHING FOR BASES OF NORMATIVITY ..oooiiiiieieieee e 15

2.1 The Problem of Bases or Moral Values............cccccoviiiiniiniiiiicen, 15

2.1.1 God has No Sanction on Us ANYMOTE..........cceveieienenenenesieeeeeens 15

2.1.2 Need for Common Principles and Values.............cccocvevviieiieiiiiennn, 17

2.1.3 The Debate between Foundationalism and Anti-Foundationalism..... 21

2.2 The Natural Law Theory vs. Legal Positivism Debate...........c...cccceeeenenn 27

2.2.1 Natural Law Tradition ..........ccoceieiiniiiiiiiecceeese s 28

2.2.2 Can Natural Law Be Understood as Law of Nature? .............cccceee.e. 30

2.2.3 A Distinction between Classical and Modern On the Base of

RAIONAITY ... 33
2.2.3.1 Locke’s Conception of Natural Law.........cccccvvviiiniiiniiiinninnns 34
2.2.3.2 Kant’s Conception of Natural Law ..........cccevvviiiiiniiieniiieeiiiens 36
2.2.3.3 Returning to the Classical Understanding of Rationality ............ 40

2.2.4 Legal Positivism: Law within the Limits of Jurisprudence................. 44
2.2.5 The Rule of ReCOgNITION........ccveiiiieiiee e 47

Xi



2.2.6 NECESSILY OF LAW ..oocviciiciiccceee e 51
2.2.7 Neither Natural Law nor Legal PoSitivisSm...........cccocvevviieieciciiennnn, 53

2.3 Universalism vs. Cultural Relativism: Biological Explanations and

PragmatiSIM .....c..oiuiiieieieee et 54

2.3.1 Biological Explanations for Universal NOrms............ccoceovneninnenenn. 54
2.3.2 Pragmatic Criticism of Biological Explanations ............c.ccccoevvvenne. 56
2.3.3 The Pragmatic Theory of Truth ..........cccooiiiiiiiiie 58
2.3.4 Some Defects of the Pragmatic Theory of Truth.........c.ccccovvviiiiennnn. 63
2.4 Historical Materialism: Revealing Grounds and Demarcating Sides........ 65
3. SEARCHING FOR THE BEARERS OF JUSTICE .......ccooiiiiieieee 70
3.1 INErOAUCTION ...t 70
3.2 The Notion of the Individual in the Ancient AgeS.........ccccevvvevieiiieerieeenne. 73
3.3 INAIVIAUATISIN ... 75
A RAIONAIITY ... 79
3.4.1 The Strong Conception of Rationality ...........ccccccevevieiiiciicciicce, 83
3.4.1.1 Strong Individualistic Rationality ............ccooeeeieninininiiieee, 83
3.4.1.2 Strong Collective Rationality..........cc.coovveieniieniniseceeee, 87
3.4.1.3 Deficiencies of the Strong Comprehension of Rationality .......... 90
3.4.2 The Moderate Conception of Rationality ..........ccccoceveiiiiiiiinniennn, 93

3.5 The Debate between Methodological Individualism and Structuralism

Concerning Bearers Of JUSTICE ..........cooiiiiiiiiiieee e 98
3.5.1 Methodological IndividualiSm ...........ccccceviiiiiiiniie e, 99
3.5.2 SEUCTUIAlISIM ... 102
3.5.3 Structures as POSSIDIIITIES..........ccocoreiiiiiicic e, 106

Xii



4.2 EQUAITLY ..o et 116
4.2.1 Equality: Treating Equals as EQualS ...........ccccceeveviiieieevrcc e, 117
4.2.2 Equality Appears on the Political Scene: Equal Rights .................... 121

4.2.3 Equal Rights on the one Hand, Economic and Social Inequalities on

the Other: But Who Makes the Laws? ..........ccooeveiiicniniiiiieen, 124

4.2.4 What is Economic EQUAlItY?.........cccoviiiiiiiiiie e 128
4.2.4.1 “According to Labor” or “According To Needs” ...................... 132
4.2.4.2 Nature of Work and Alienated Labor ..........ccccoocvvninieninninnnn 135
4.2.4.3 Value Of LabOor .......ccooiiiiiiceee e 138
4.2.4.4 Private Ownership versus Social Ownership........c.ccoovevvvenne. 146
4.2.4.5 Distribution and Consumption..........ccccceevevieeiieiesieese e 148

4.2.5 Is Economic Equality Sufficient to Eliminate Other Inequalities?... 151

4.3 FIEEUOM ...ttt bbbt 152

4.3.1 Negative and Positive Freedom .........ccccooiiieiiieniicneneseeeeeee 154

4.3.2 Freedom as Absence of DOmINation............cccceovrenenineninisieiennn, 159

4.3.3 REAI FreUOM ....ouiiiiiiiciiiiee e 161

A4 RIGNTS ... bbb 164

4.4.1 Foundations of Human RightS...........ccccviiiiiniiee 166
4.4.1.1 Is There a Necessary Connection between Moral Rights and

International Legal RIghtS? ... 166

4.4.1.2 “Practicalities” as a Ground of Human Rights ......................... 170

4.4.2 The Discourse on Positive and Negative Rights............cc.cccovviieinnnnn. 172

4.5 The Principle of Absence of Exploitation.............cccccevviveiiere e, 176

5. CONCLUSION AND FINAL REMARKS. .......cooiiiieieee e 180

BIBLIOGRAPHY ... 187

CURRICULUM VITAE ...t 195

TURKISH SUMMARY ..ottt 199

Xiii



CHAPTERII

INTRODUCTION: SEARCHING FOR BASES OF JUSTICE

The concept of justice has dominated late twentieth century political philosophy.
One of the most important concepts in our daily life, justice, has been discussed
since Plato. It used to be associated with truth and righteousness. For most of the
later thinkers also, justice has been seen as one of the absolute moral values, like a
Platonic ideal. Then, since the second half of the twentieth century prominently,
the topic of justice has attracted political thinkers and become a central topic for
political philosophy rather than moral philosophy. Before justice became such a
popular topic in the late twentieth century, the discussions in political philosophy
usually centered on economic models, the government, the organization of society
and institutions, and some related concepts such as power, sovereignty and the
nature of law. But since the 1970s, political theorists’ interests have turned to more
moral and personal concepts such as justice, citizenship, responsibility, gender,
environment, and so on.! Especially, John Rawls’ celebrated article “Justice as
Fairness”® which came out in 1985 is usually accepted as a turning point in

contemporary political theory. The contemporary debates on justice mostly rely on

L Will Kymlicka, Contemporary Political Philosophy An Introduction, second edition, (New York:

2 John Rawls, “Justice as Fairness: Political Not Metaphysical”, Philosophy and Public Affairs 14
(Summer 1985): 223-252.



his principles of justice. It is almost impossible to mention justice without referring
to John Rawls’ works. It is almost as if a new discipline called Rawlsology has
emerged. However, | should clarify for the reader from the outset that | did not
intended to contribute to Rawlsology in this study. Although I admit that Rawls’s
eminent principles are milestones for political philosophy and especially for the
concept of justice, the shift towards questions on justice which has taken place in
political theory can be better explained in light of the political transformations
taking place in the world. For example, the collapse of the Soviet Union has
changed perceptions, concepts, and arguments in the political arena. Capitalism
has declared its superiority and Fukuyama proclaimed the end of history. Most
political philosophers have as well adopted the capitalist framework as a constant
for their political theories. Most political theorists, like Rawls, have attempted to
find solutions to the problem of justice within the capitalist mode of production.
Their attempted solutions are usually directed at softening certain damaging
effects of capitalism with the help of some principles of justice. | would like give a
preliminary notice that this dissertation does not propose a solution within the
capitalist discourse. On the contrary, I aim to display capitalism is itself as unjust
since it is based on exploitation. Precisely, justice requires “absence of

exploitation” which will be the concluding principle of my inquiry on justice.

While | concede the importance of concepts, theories and principles and their
effects on the direction of certain events, | hold that the directing power of
concrete events is definitely much stronger than the effectiveness of concepts and

theories. Especially working on this dissertation has enabled me to witness how



much the present state of affairs dominates theories, perspectives, and concepts.
Any dominant view posits itself as if it is peerless and eternal and as if it is
ridiculous to speak of its alternatives. When studying contemporary theories of
justice, | noticed that they utilize some concepts (such as the individual, freedom,
justice, morality) as if these concepts are univocal. In this study, I try to show that
those political theories simply presume certain meanings, perspectives and
grounds though they pose their notions as if they were objective. Thus, I dig into
the grounds in order to reveal what there really is and how we demarcate between

what is good and what is bad, what is just and what is unjust.

Contemporary debates on justice mainly focus on the problem of distribution. The
issue is how we can balance between the well-off and the bad-off: some people are
talented but some others are disabled, some countries are affluent whereas others
are poor. As Peter Singer points out in his distinguished article “Famine,
Affluence, and Morality”, it is morally bad to observe that some people suffer
from starvation, malnourishment, treatable illnesses, and so on without doing
anything about it.* Thus, the task of justice is to distribute certain goods in order to
repair both natural and societal injustices. In her article “What is the Point of
Equality”, Elizabeth S. Anderson claims “the distribution of nature’s good or bad

fortune is neither just nor unjust”4 and “people, not nature, are responsible for

® Peter Singer, “Famine, Affluence, and Morality”, Ethics in Practice (Oxford: Blackwell
Publishing, 1997): 585-595, 586.

* Elizabeth S. Anderson, “What is the Point of Equality”, Ethics (1999): 287-337, 331.



turning the natural diversity of human beings into oppressive hierarchies”.’
Similarly, Judith Shklar indicates that in some cases what we call ‘natural
misfortune’ stems from social and cultural phenomena and gives brilliant
examples in Faces of Justice: for instance, to have a black skin color is a natural
fact, but it has turned out to be a misfortune for black people. Moreover, she
maintains that although an earthquake is a natural disaster, deaths and harms
usually result from flawed constructions.® In other words, injustices do not come
from nature, but certain natural facts turn into a disadvantage and even injustice in
certain societal forms. Therefore, instead of perceiving injustices as the result of

bad fate or misfortune, I regard justice as a social and institutional matter.

In his Lectures on the History of Moral Philosophy, John Rawls claims: “The idea
of justice lies at the heart of moral and political philosophy.”” However, while
some philosophers lay the stress on moral grounds, others consider justice to be a
branch of political philosophy as distinct from morality. | try to balance the moral
and political sides of justice since | see one as embedded within the other even
though the weight of this dissertation is more on the political side. | defend the
idea that neither justice nor any of our moral judgments are innate or divine and |
regard morality as something open to interference by social and historical

transformations. They are formed through and within the long history of human

® Anderson, “What is the Point of Equality”, 336.
¢ Judith N. Shklar, Faces of Injustice (New Haven and London: Yale University Press, 1990), 1-5.

" John Rawls, Lectures on The History of Moral Philosophy (Cambridge: Harvard University Press,
2000), 5.



beings’ struggles for a better life. However, political ideas alone do not convince
us, a moral or humanitarian vindication is usually needed for any political
argument. The recent interventions in Arab countries in 2011 by powerful states
expose how the notion of human rights and freedom can be used for justification

of some political interests.

Precisely because of this, it is very important to clarify the concepts and grounds
directing our practical life. Therefore, | begin with searching the grounds of
normativity. In the first chapter, I handle the question of what would happen to
morality in a world without God. When unjust things happen to us, we usually
grumble as such: what did | do to deserve those injustices? This question
consciously or unconsciously presupposes a judge who has supreme power to see
everything and decide what is waiting for us in the future. While reading a novel, it
IS easy to see “who is doing right” and “who is wrong” and “what factors made
him/her to do so”, but in real life,® if there is no omniscient judge, it is impossible
to make absolute judgments and understand why all these bad things are
happening to us. Acknowledging that there is no omnipotent judge weights a very
important responsibility to mortal humans, namely to reconsider justice for this

world.

My endeavor is to defend the idea that a material foundation is needed in the
absence of a divine basis of morality. | argue for revealing the foundations in order

to know how to approach moral situations. In the second chapter “Searching for

8 Shklar, Faces of Injustice, 9-11.



Bases of Normativity”, I compare and contrast foundationalism and anti-
foundationalism. Here, my aim is to enlighten bases of normativity and so our
sense of justice in a way that will help to explain why we have certain intuitions
regarding morality and justice. In addition, I try to find some criteria in order to
assess and judge some moral and juridical situations. I think these two questions
are inseparable since a certain system of values usually conditions our evaluations

of moral situations.

Related to the foundationalist versus anti-foundationalist approaches, | review the
debate between natural law theorists and legal positivists. As it is well-known,
natural law theorists maintain that morality is the source of a law or norm;
whereas, legal positivists defend that there is no necessary connection between law
and morality. | review both classical and modern versions of natural law theory. |
maintain that not only classical natural law theory but also modern versions of it
understand justice and law with a reference to divine, ideal or self-evident sources.
Then, I comment on legal positivists’ critiques of natural law theory. Just like legal
positivists, | reject that the sources of law or morality are sacred; they are
somehow the results of certain juridical, social, political, and historical processes.
But I do not agree with the legal positivists’ claim that law and morality are two
distinct realms. 1 claim that what generates law also generates morality. In order to
illustrate how a judge may decide, a judge in conference told the audiences that a
man who had no coal and firewood in a very cold winter day stole some from the
balcony of his neighbor. In this case, the judge could sentence that man because of

breaking into someone else’s property and stealing something. But the judge did



not punish the man on the ground that the weather was severe and the man has a
right to get warm. Throughout this dissertation | maintain that the origins or
foundations of justice, law and normativity are to be found in material processes.
Here, one may ask whether the judge’s conscience is material. I do not have an
answer to the question of what is conscience but I can say that our judgments just
like our norms and laws are open to the effects of material processes. | use the
expression ‘material processes’ mainly to indicate economic formations; but the
expression could also be used to cover social, geographical, cultural, political, and

historical formations.

In addition to these economic, historical, social and political processes, | regard the
biological structure of human species as a universal basis for normativity. There is
also a natural basis that human evolution and socialization processes require. |
review biologically-based explanations of universal norms with the help of
biological necessities, in 2.3.1. Concerning the problem of origins of norms, what
human biology necessitates explain very little. In this regard, Jean Porter attempts
to combine biological explanations and pragmatism so that while some very
general and universal norms can be explained by the biological structure and
development of human beings, cultural diversities will be explained by pragmatic
reasons.” I am concerned about pragmatic approaches on morality and justice that
can lead to cultural relativism. When it comes to justice, neither pragmatism nor

any other version of cultural relativism can guide us to understand and judge the

® Jean Porter, “Moral Ideals and Human Nature”, in Universalism vs. Relativism: Making Moral
Judgments in a Changing, Pluralistic, and Threatening World, ed. Don Browning, (United States
of America: Rowman& L.ittlefield Publishers, Inc., 2006), 69-70.



moral situation we face. As | claim in 2.4., agreements or disagreements on
justice-related issues are definitely different from diversity of our tastes. Thus, we
ought to reveal and agree on a truth ground that we can understand, judge, and

demarcate.

| address historical materialism as a methodology which may enable a satisfactory
account for normative issues and various understandings of justice through history.
Moreover, historical materialism molded with epistemological realism specifies a
ground where we can distinguish the sides and demarcate which side is just and
which is wunjust. Here, historical materialism is taken up because of
epistemological and normative concerns. Thus, instead of dealing with the
ontological implications of historical materialism, | prefer to benefit from its

explanatory function and political stance.

The third chapter “Searching for the Bearers of Justice” focuses on bearers of
justice—as | clarify at the beginning of this chapter, I choose the word “bearers”
since it encompasses both individuals and structures. Contemporary theories of
justice usually regard individuals as the bearers of justice; however, | aim to
adduce that individuals are not the sole bearers of justice. I do not regard
individuals as puppets who are not responsible for what they are doing.
Nevertheless, the domination of structures over both our individualistic behaviors
and senses of justice in the era which we live in should not be ignored. In 3.3., |
compare and contrast methodological individualism and structuralism with the
help of some controversial cases. In these cases, marketing your own body,

country, and political decision are discussed. I question whether selling so-called



inalienable possessions is the choice of those agents, or the result of the
contemporary paradigm. While methodological individualism conceives justice in
terms of individuals’ intentions, structuralism approaches individuals as if they are
merely outcomes of bigger processes i.e., structures; and justice represents a
certain understanding of the prevailing structure. | consider structuralist
explanations very important in order to clarify bases of normativity, however, they
do not allow us to make normative claims. As | said above, enlightening the
grounds is not adequate; we ought to judge, criticize, and demarcate. So, | prefer to
follow Alex Callinicos’s description of structures which can be understood as
grounds not only determining but also enabling individuals certain possibilities to

criticize, condemn, advance and change them.

Before the methodological individualism and structuralism debate, | discuss more
orthodox versions of individualism. | regard individuals as bearers of justice, as
well as structures. Nevertheless, | reject liberalism’s understanding of the
individual, as supra-historical, autonomous, atomistic, and rational. | try to
illustrate that these four features attributed to the individual create an illusionary
image of a person. To this end, | discuss the faculty of rationality of the human
individual in detail in a separate section 3.2., because other characteristics, namely,
being supra-historical, autonomous and atomistic stem from the faculty of
rationality. Here | handle with two main versions of the understanding of what
rationality is: the first is, I call, “strong” and the second one is “modest”. The
former one that | oppose represents those characteristics whereas the latter

envisages more moderate senses of rationality which I consider to be admissible



for any theory of justice. The strong sense of rationality implies that individuals
intend and act in accordance with their autonomous rationality and that justice is a
question of cohabitation with another. However, as | argue throughout in this
dissertation justice is not a matter of individual choice. Therefore, | defend that
human individuals are social beings; they are influenced by each other. Besides,
there are other and bigger forces influencing them, such as social, political and
economic structures. So, theories of justice should include a modest sense of

rationality and the individual.

| deal with the three main components of justice, namely, equality, freedom and
rights, in the fourth chapter “Searching for the Principles of Justice: The Principle
of Absence of Exploitation”. Equality, freedom, and rights are the essentials of
justice; we cannot imagine justice if any of those is missing. However, neither
equality nor freedom can be regarded as a principle of justice without clarifying
what we utilize them for. Throughout this chapter, I try to define them so that they
can conform to justice for everyone and indicate a way for how they can be
realized in practical life. While I deal with these realms and principles of justice, I
introduce a ground principle which is “absence of exploitation.” I claim that the
principle of absence of exploitation ought to be considered as a guard of equality,
freedom and rights: it is necessary but not sufficient condition. If exploitation
persists, there is no chance for fulfililment of equality, freedom and rights. The
conflict between justice and exploitation is indeed self-evident. Here again, it is
important how we define exploitation. I prefer to deploy Karl Marx’s

understanding of exploitation, although it is highly a contentious conception.
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Accordingly, in class societies, those who own the means of production take over
some amount of labor of people who are working, i.e., slaves, serfs, or
proletarians. In the capitalist economy, there is a legal labor contract between the
employer and employee. Some therefore argue that exploitation is not the issue
here since there is a pre-arranged consent of the worker, so employer’s keeping the
surplus value is not exploitation; rather it is a legal exchange. Yet for Marx, in
spite of its legality, seizing some amount of workers’ labor is exploitation which is
the basic source of capitalist economy.’ It is veritably inhuman that exploitation

hinders workers to realize their potential.

In 4.2, | handle equality with its five uses; namely, legal, political, social,
economic and moral. | borrowed these senses of equality from Stuart White.** All
of these usages of equality complement each other but economic equality has a
certain importance. For example, it is highly suspicious to speak of equal political
participation of a hungry person. The increase in the number of people who are
marketing their votes supports my idea. | mentioned those cases in 3.3. | identify
economic equality with the absence of exploitation. | never claim that economic
equality would solve all other inequalities and discriminations but | regard it as an

initial step for ensuring other realms of equalities.

Then, I go on with freedom in 4.3. As the reader will have expected, | am not

interested in metaphysical accounts of freedom; instead, | focus on its political

19 Karl Marx, Capital vol. I, in The Marx-Engels Reader, second ed. ed. Robert C. Tucker (New
York, London: W. W. Norton & Company, 1978), 344-61.

! Stuart White, Equality (Cambridge: Polity Press, 2007), 4-14.

11



importance. As a political demand, freedom is a very popular notion in our modern
world. Its popularity and its utilization as if freedom were merely a matter of
choice do not lessen its value. | review the well-known distinction between
positive and negative freedoms; the former is usually comprehended as “self-
governing” and the latter is “absence of interference”. Negative freedom is
generally thought as a political demand or right. In his article “Two Concepts of
Liberty”, Isaiah Berlin indicates that positive freedom is also a political appeal
since self-governing means that self-development, self-determination and political
participation.’ In addition to these conceptions of freedom, I refer to alternative
attempts. First, I go over Philip Pettit’s notion of “freedom as absence of non-
domination” and then, Philippe Van Parijs’s “real freedom”. Both of these two
notions attempt to realize freedom in practical life. However, they both assume a
capitalist economy; so, realization of freedom would not be satisfied with these

principles because capitalist economy relies on exploitation.

In the section on rights 4.4, | go over the contemporary human rights discourse.
The question of whether legal human rights are derived from or must rely on moral
rights is laid down first. Regarding the question, I agree with Allen Buchanan’s

approach™ that legal human rights are not derived from the classical formulation

12 Isaiah Berlin, “Two Concepts of Liberty” in Isaiah Berlin Four Essays on Liberty (Oxford:
Oxford University Press, 1969). http://www.wiso.uni-
hamburg.de/fileadmin/wiso_vwl/johannes/Ankuendigungen/Berlin_twoconceptsofliberty.pdf

BAllen Buchanan, “Philosophical Theories of Human Rights”, forthcoming in The Oxford
Handbook of Political Philosophy, David Estlund, ed.
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of human rights—such as John Locke’s—and they do not have to rely on moral

rights for justification but moral rights can support legal rights practices.

Politics directly determines rights; the determination is much more apparent than
its influences on how we understand equality and freedom. The determination of
rights by politics is direct because rights in our age are mostly inscribed. They are
legalized through documents and enforced by international covenants. In this
section, | reveal how the prevailing orientation of capitalist economy affects
contemporary debates on human rights. In brief, some human rights philosophers
abandon positive rights claiming that positive rights or welfare rights require
institutional structure and well-developed economy. Indeed, | agree with them that
positive rights require an institutional order more than negative rights do but this
cannot be an excuse for giving them up. | insist that positive rights are basic and

universal human rights.

Eventually, 1 propose “absence of exploitation” as a principle of justice. In a
society where some people exploit others, justice will never be satisfied. All can
agree that utilizing someone without his/her consent is unfair. Or, no one can claim
that it is fair to force someone to work. Contemporary theories of justice indeed
attempt to find solutions avoiding unfair utilizations. However, they ignore the fact
that the capitalist economic model is established on surplus-value. So, it is
ridiculous to imagine a just capitalist society. Even if labor contracts between
employer and employee are proper in well-developed countries, they legalize
exploitation. In this age, no one forces others to work through a whip but people

have to work and somehow they are forced to agree on this or that contract.

13



| would like to remind the reader that this dissertation is a result and combination
of both philosophical questions and practical/political concerns. | would like to

conclude the “Introduction” with Philip Pettit’s words:

Political theorists have long neglected such questions in favor of more
metaphysical or foundational matters. They have preferred to spend
more of their time reflecting on the meaning of consent, or the nature
of justice, or the basis of political obligation, than they have on
mundane issues of institutional design. They have chosen to do ideal
theory, in John Rawls's phrase, rather than the sort of theory that would
tell us how best to advance our goals in the actual, imperfect world.**

 Philip Pettit, Republicanism: A Theory of Freedom and Government (Oxford: Oxford University
Press, 1999), 240.
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CHAPTER I

SEARCHING FOR BASES OF NORMATIVITY

2.1 The Problem of Bases or Moral Values
2.1.1 God has No Sanction on Us Anymore

Throughout the history of philosophy, the concept of justice has largely been built
on divine or non-earthly grounds. Because morality and religion generally went
hand in hand until more recently, as John Hare claims, our moral language is still
under the effect of religious vocabulary.®® Historically, justice was usually thought
of as something that was delivered by a divine judge; an individual who was
chosen by God. Legal laws and decisions were often meted out with a reference to
some kind of divine law. However this changed during the nineteenth century,
when the death of God was declared—with the words of Nietzsche. But it was
more than a shift in philosophy; beginning from the midst of the 18™ century, the
industrial revolution upset the social structure; and more importantly, scientific
discoveries, especially evolutionary theory weakened the foundations of religion

and the force of the church.

> John Hare, “Religion and Morality”, Stanford Encyclopedia of Philosophy,
http://plato.stanford.edu/entries/religion-morality/ (accessed January 16, 2010).
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With the modern age came the end of God and a decline in religious authority, and
one may predict that those living in the modern age will also witness a decline in
the force of morality. | realize that in our age most people continue to believe in
God or Gods and that their moral attitudes are shaped by their religious beliefs.
However, arguments that define and defend moral values on grounds of divinity
alone are no longer considered compelling by most philosophers and many
laypeople. Dostoyevsky expresses this idea succinctly when he states, “if God did
not exist, everything would be permitted” and Sartre reiterates this point when he
claims, “...it is very distressing that God does not exist, because all possibility of
finding values in a heaven of ideas disappears along with him: there can no longer

be an a priori Good.”*°

| agree with Sartre that the traditional ethical values and norms, most of which are
related to the concept of justice, have lost their force since the ultimate reference
point—for the good and justice—has disappeared. It is quite impossible to agree
on a priori definitions and absolute reference points, anymore. When divine law
ceased to be effective, the concept of human dignity took its place as a justification
for the inalienable rights of human beings. However, rights are considered suspect
by many; some people considered the modern human rights movement to be an
attempt to westernize non-Western cultures. And, as such, some think that the
movement denigrates non-Western cultures. In other words, a common and

universal ground for reconciliation of differences left its place to separate and

16 Jean-Paul Sartre, “The Humanism of Existentialism,” The Philosophy of Existentialism, ed.
Wade Baskin (New York: Philosophical Library, 1965), quoted in Samuel Enoch Stumpf and
Donald C. Abel, Elements of Philosophy, (New York: McGraw-Hill, 2002), 421.
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small pieces of cultural norms, the force of which depends on the person owning
the perspective of that culture. So, a superficial rhetoric of respect has become the

dominant language of our age.
2.1.2 Need for Common Principles and Values

At the beginning of After Virtue, Alasdair Maclntyre proposes that, in the modern
world, concepts like democracy, human rights, liberal rights, and justice are
rootless; they hang in the air without any support. He then imagines a catastrophic
situation in which all scientific and technological creations are destroyed, and all
people with knowledge of science and technology are forgotten. When members of
the new generation attempt to get the cultivation again, what they obtain will be

only “fragments” of knowledge.!” Maclntyre explains:

The hypothesis which | wish to advance is that in the actual world
which we inhabit the language of morality is in the same state of grave
disorder as the language of natural science in the imaginary world
which | described. What we possess, if this view is true, are the
fragments of a conceptual scheme, pans which now lack those contexts
from which their significance is derived. We possess indeed simulacra
of morality, we continue to use many of the key expressions. But we
have-very largely, if not entirely-lost our comprehension, both
theoretical and practical, or morality.*®

| agree with Maclntyre’s hypothesis that especially since the era of a unipolar
world has begun after the Soviet Union’s resolution, many people have accepted

certain moral ideals as true or valuable, but without questioning what they really

7 Alasdair Mclntyre, After Virtue, 3" edition (United States: University of Notre Dame Press,
2007), 1.

¥ Ibid., 2.
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mean. As a result, our understanding of such concepts is often incomplete and the
application of them is unclear. For example, as | said above, respecting others and
other cultures has been a widely accepted motto of our century without enough
questioning. However, this idea is too vague; it seems important to identify when
people and cultures are deserving of respect and when they are not. For instance,
should honor killings be respected because they are a cultural practice? Or, should
we tolerate selling girls’ virginity on the internet, or, selling somebody’s vote in
newspaper advertisements, in the name of individual liberties?*® In summary,
although many people share and apply many moral values such as tolerance,
liberty, and respect, as Macintyre has articulated the possibility or the ground of

sharing identical values or definitions has been swept away.

One may ask, is this disappearance of all transcendental concepts, notions, and
grounds not desirable? If one accepts that justice and other related concepts
mentioned by Macintyre above are detached from their foundations, it is still
legitimate to ask if it is really important to find (to reveal or to invent) foundations
for justice and some other moral concepts. Why are foundations so important in
this age in which “grand theories” have vanished and universalism has lost its
effect? Can we not carry on public deliberations with our relativistic perspectives?

Are unfounded theories and concepts not adequate to continue the discourse?

I think that humanity’s abandonment of any hope from an eternal or divine justice-

giver would be a positive progression in history especially for two main reasons:

191 elaborate these examples in the next chapter.
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human beings can then (i) understand the need to claim justice for this world and
(ii) feel that the power to carry it out is in their hands. However, abandoning a
belief in God’s power would require us to redefine our ethical and political
theories and values, including justice, and would require us to identify
justifications for these ideas that would be considered compelling by all. Rather
than identifying transcendental and a priori foundations for our theories, we must
come up with justifications that would satisfy all people, including atheists. Before
clearing the ground in this way, a demand for justice will not become a concrete
and realistic demand. To put the point another way, if we know or assume that
there is no “the world to come”, if there is no judge to watch over every human
being and every situation, then we urgently need to find an answer to the questions
of why we ought to be good and fair, and more importantly, how we know what is
to be done and if what we are doing is just. If we are alone by ourselves, then we
have to find both our own reasons/justifications and our way to live in a fair world.
I am not trying to claim that faith in God and religious ways of life have come to
an end. My point is that, in the modern era, the social order does not operate in
accordance with divine orders, so, values, demands and foundations have to be

grounded in our secular world.

Furthermore, we live in a more multinational milieu in which religious and cultural
values are becoming less influential. Largely due to the internet and the spread and
advancement of various technologies, individuals today are being exposed to a
very diverse array of religions, cultures, and beliefs. Ethical and political values

are not sufficient to maintain public relations unless they are shared at least by a
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group of people. Values and concepts cannot be left in the air if the aim is to
convey a common thought, understanding, or at least a feeling. There is an urgent
need to discuss different sides and find a common ground or determine some
criteria to judge moral, political and judicial concerns. For example, some feel that
the death penalty and vengeance are just, while others think that, no matter the
circumstances, killing a person is an unjust violation of human dignity. Or, to
provide a second example, some countries overthrow other countries’ governments
and even occupy their lands with the justification that the invaded countries have
violated some international or universal laws. But which country’s laws or which
culture’s values can have a binding force on the others? In order to have some
motivating force, sanctioning power and to be persuasive, the concept of justice

needs to be discussed in terms that are widely agreed upon by all involved.

Here, a more fundamental question might be asked: are these ethical and political
concepts so innocent that we can continue utilizing them after we filter out their
divine associations? | would argue, no. History is full of ironic cases in which, in
the name of democracy, totalitarian policies are put into power, or, cases in which
people are enslaved by those who promise to promote freedom. So, the concepts,
such as, democracy, freedom, good, human dignity and justice have been tainted
and abused. | partially believe that morality is a tool owned by the ruling class to
control other people. However, | also consider them as historical achievements of
humanity. In brief, morality is a realm of class struggle. Today, almost for the
whole world, slavery is both morally and legally condemned, which is a great

achievement when one considers that just two millennia before, slavery was very
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widespread. Although today we are faced with other sorts of legal domination and
illegal enslavement, we have ethical and political principles and rights as weapons
to attack them. At this stage, | will not argue why one should believe that slavery
is morally bad; | assume it to be morally bad and unacceptable. But | consider it
very important to discuss in what context and for the interest of whom those moral
concepts are used. So, | ponder the problem of foundation of normativity in order
to distinguish which one we should adopt or abandon. Thus, | aim to uncover
misleading grounds both religious and secular. | need to emphasize that | utilize
the phrase “material bases” rather than “secular” or “physical” but in a way that
the notion | prefer to use comprises both. Material bases evocates not only anti-
mystical and anti-religious stance but also pure reality such as starvation slapping
our faces. To be sure, when the issue is justice or normativity, it is quite
impossible to talk about objective reality without any mediation and | would never
propose to find such an objective ground. But I intend to correspond the bases of
justice with the physical situations and finally to suggest some principles and

criteria of justice to agree on them.

2.1.3 The Debate between Foundationalism and Anti-Foundationalism

I continue where I left off MacIntyre’s problem: what will happen to our moral
and political concepts if their religious backgrounds have expired? Should we
create new foundations? Indeed, there are two opposite poles that can be identified
among the stances taken with regard to the problem of foundation namely,
foundationalist and anti-foundationalist approaches. In a very general way,

foundationalism refers to the idea that there is a set of axioms serving as a basis for

21



all other principles that are to be derived from them. These basic axioms do not
have to be real or true. The history of foundationalism can be traced back to Plato
since all of our knowledge, according to Plato, has to be founded on the
knowledge of Ideas; in other words, Ideas are the unique source of knowledge. The
founder of modern foundationalism, Descartes attempts to find an indubitable
epistemic foundation on which we can establish all our principles.” According to
Hare, today modern science is claimed to be the foundation of all kinds of
knowledge, even though many would not agree with the idea; for instance,
evolutionary theory may provide a foundation for morality.** | am going to discuss
whether evolutionary theory can serve as a ground for our normativity in section

2.3.

A moral foundationalist usually assumes that moral foundations are true. For
example, natural law theorists whom | will discuss in the following section, moral
realists and universalists claim that there are objective moral truths, such as,
“genocide is wrong”. Meanwhile, in his “Universalism and Relativism: Some
Lessons from Gandhi”, Timothy P. Jackson warns people not to confuse
foundationalism with universalism. Foundationalism seeks a secure ground on
which a set of arguments can be justified: “Some assertions may be mere
preference or opinion, but there is bedrock of absolute certainty on which genuine

knowledge can and must be built. Universalism, in contrast, is a claim about the

? John Hare, “Religion and Morality”.

2! 1bid.
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scope of our knowledge claims, rather than about their certainty.”22 But
universalism usually is seen as the most agreeable base for the moral
foundationalist. Many contemporary political theorists tend to base their theories
on some expedient principles; their truth is not an issue. In this sense, John Rawls,
for example, can be regarded as a foundationalist since Rawls’ theory of justice
rests on his two principles on which equal and free citizens can “reasonably” agree
on them.? | have to underline the fact that Rawls is never a moral foundationalist
since he accepts the idea that everyone has a different morality, doctrine and vision
of “the good life”; but for his political theory, he attempts to formulate

foundational principles of justice.

In brief, foundationalists are supposed to believe that there are universal moral
principles, whereas, anti-foundationalists hold a moral relativistic position that
there are no universal moral laws crossing cultures and “there is no way rationally
and convincingly to negotiate moral difference between communities”.** In
contrast to foundationalism, anti-foundationalism—post-modernism, cultural
relativism and pragmatism—acknowledges that there is no such thing as an

infallible starting point. James Rachels in his article “Challenge of Cultural

Relativism” summarizes the main arguments of cultural relativism as follows:

2 Timothy P. Jackson, “Universalism and Relativism: Some Lessons from Gandhi,” in
Universalism vs. Relativism: Making Moral Judgments in a Changing, Pluralistic, and Threatening
World, ed. Don Browning (United States of America: Rowman & Littlefield Publishers, Inc.,
2006), 138.

2 John Rawls, “Justice as Fairness”.
 Don Browning, ed., “Introduction,” in Universalism vs. Relativism: Making Moral Judgments in

a Changing, Pluralistic, and Threatening World, (United States of America: Rowman & Littlefield
Publishers, Inc., 2006), ix.
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1. Different societies have different moral codes.

2. There is no objective standard that can be used to judge one societal
code better than another.

3. The moral code of our own society has no special status; it is merely
one among many.

4. There is no “universal truth” in ethics; that is, there are no moral
truths that hold for all peoples at all times.

5. The moral code of a society determines what is right within that
society; that is, if the moral code of a society says that a certain action
is right, then that action is right, at least within that society.

6. It is mere arrogance for us to try to judge the conduct of other
peoples. We should adopt an attitude of tolerance toward the practices
of other cultures.25

At first glance, none of the six entries seem unacceptable or particularly
controversial. For a universalist, articles 2 and 4 may seem questionable but the
conclusion—tolerance toward cultural differences—is adoptable up to a certain
point unless human rights are violated or there are any discriminations. Although, I
do not define myself as a universalist, | do not adopt cultural relativism either. All
different cultures have produced different values and norms as well as their own
justification for their values and norms. However, cultures are not formed in
isolation; they do not develop by their own internal dynamics alone. Besides, | do
not agree to the idea that culture is a mysterious untouchable phenomenon. There
is a wide range of determinants shaping culture from physical geography,
geopolitical importance, religions, power struggles to occupations and so on. As
we interfere in our physical conditions, there is nothing wrong with interfering in
or judging a culture. The main problem here is of course what our criteria will be

in judging. The argument of material bases that | discuss at the end of this chapter

% James Rachels, “The Challenge of Cultural Relativism”, Moral Relativism: A Reader, (New
York, Oxford: Oxford University Press, 2001), 55.
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might be regarded as a criterion. Accordingly, a culture cannot be a criterion for
judging other cultures but we can reveal the material and historical bases of a
cultural norm and decide if there are individual or group interests or abuses behind

that norm and which norm is beneficial for the rest of the group or the community.

In this study, | compare and contrast different attitudes, which could be thought of
as different versions of foundationalism and anti-foundationalism or of their
intersection. But | will focus on the attitudes in terms of their relation to realist and
anti-realist perspectives.”® Although foundationalism sounds as if it refers to
realism and anti-foundationalism to anti-realism, there are foundationalist but anti-
realist views and vice versa. | consider it very important to take the
foundationalism/anti-foundationalism debate in connection with the debate on
realism/anti-realism in ethics and politics since politics’ or ethics’ relation to
reality should be revealed, | believe. 1 do not think that normativity could be
detached from physical reality. This does not mean that all normativity is derived
from physical reality. That is, there is always a gap between “what is” and “what
ought to be”. But I believe there is a coherent relation between the two distinct
realms and keeping this relation in mind helps to discover moral truths and their

justifications.

Here, instead of discussing all the different perspectives in this debate regarding

foundationalism and anti-foundationalism, I merely present some of the more

% Here T do not want to utilize the term “realism” exclusively under “moral realism”. I use
“realism” to imply the idea that our theories, scientific, moral, political, have a possibility to
explain what is out there, in principle.
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plausible arguments of both the foundationalist and the relativist views. My aim is
to develop a historical materialist perspective, which is in some sense realist and in
some sense anti-realist, since | believe that reality is a social construction from an
earthbound materiality. This attitude would be foundationalist but the envisaged
foundations are historically changeable rather than transcendental and a priori
foundations. Besides, the foundations are material. Here again, the term
‘materialism’ is not used in place of secularism. Although | use the term
‘materialism’ to distinguish my sense of ‘justice’ from the spiritual meanings
attributed to it, there is more to materialism than the elimination of divine
conceptions. In addition, in my conception, materialism does not view physical
reality as something bare; rather it admits that reality is mediated with social

phenomena, which are discussed in the final section of this chapter.

To present my position, | discuss several reasonable arguments, before exposing
my comprehension of the problem of justice. To this end, first, I discuss natural
law theory and legal positivism. While | argue against natural law theory, | discuss
deficiencies of legal positivism as well. 1 aim to go beyond the explanations of
legal positivism and reveal materialist grounds of normativity. To this end, | also
present attempts at coming up with moral universals founded on human biology.
Biological explanations for our universal moral norms account for generally
accepted moral rules all over the world but fail to justify cultural and moral
multiplicity. Jean Porter combines biological approaches with pragmatism, which
has strong arguments concerning cultural diversity, in order to keep both universal

and cultural norms, detailed in Section 2.3. After arguing against the pragmatic
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theory of truth as a version of anti-foundationalism, I criticize it for having a weak
relationship with reality and not suggesting criteria for evaluating our current
norms. Finally, 1 suggest my way of historical materialism as a methodology
serving both for following the origins of our current norms and demarcating them
in accordance with which side we take as a foundation of our normativity. 1 am
aware of the fact that historical materialism is a trivial notion including a huge
debate on how history progress if it does; that is why | need to underline that I grab
the notion as a way out of this study’s main problem,; i.e., the grounds of justice.
Dealing with the problems brought by that notion would be a topic for another and
maybe larger study. For now, | request the reader, if | have a right to demand such
a thing, to consider this notion, that is, historical materialism, only with its narrow
meaning which could be a materialist perspective grasping normative issues but

through a historical window.

2.2 The Natural Law Theory vs. Legal Positivism Debate

The debate between natural law theory and legal positivism can be considered an
old version of our main problem on foundationalism and anti-foundationalism.
Positive laws, made by humans, are subject to change; however, the concept of
law is taken to be associated with permanency, constancy, and universality. In
brief, the problem is—for now—whether there is a firm and common origin or
ground of positive laws, e.g., a natural law. If there is, then this means that there is
a fixed and real foundation of our moral values and political concepts. But if there

is no natural law, this does not necessarily vindicate anti-foundationalism since, as
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this dissertation claims, foundations do not have to be everlasting as implied by

natural law theory.

In this section, | review the main points of the debate on the origins of law, which
is especially important for my purposes. More precisely, | intend to show that
natural law theories, either classical or modern, suggest that there is a universal
nature of all human beings, which makes it sound as if there is a God or God-like
order pre-conditioning human nature and moral imperatives binding moral life in
this or that way. To support this claim, I will discuss traditional and modern
examples of natural law theory and their understanding of rationality. Then, I will
present legal positivism as a reply to natural law theory. In this section, I question
how the validity of law can be ensured, when law is relieved from sacred origins.
Yet | will also attempt to show that legal positivism is sometimes inadequate in
explaining the nature of law. While legal positivists bring out the relation between
legal authority and legal law, my aim is to highlight historical processes behind the

authority, law and normativity.
2.2.1 Natural Law Tradition

According to classical canon, since Cicero and Aquinas, “An unjust law is not a
law”.?” When we are confronted with an unjust event, we name it ‘unjust’ first by
looking at the positive laws that are in force. However, when our current written

laws are insufficient, we appeal to “higher laws”, which are understood to be more

2" John Finnis, “Natural Law”, Routledge Encyclopedia of Philosophy, Version 1.0(London:
Routledge), § 4.
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fundamental and universal. In fact, natural law theory offers an explanation for
those higher and more basic laws, which all other laws allegedly stem from. While
natural law theorists cannot agree on whether natural law is divine order or not, all
agree that the authority of law is ultimately conferred by morality. The function of
natural law is to serve as a code of morality.”® That is, according to natural law
theorists, every law has a moral worth and positive law derives its entire validity
from natural law; it is essentially a mere emanation of natural law. Positive laws
are derived from the natural one by human beings. While positive laws can be
easily withdrawn because they are the products of legal systems which are open to

change; natural law cannot be broken, it is indestructible and unchangeable.

Although natural law theory usually reminds us of some kind of theological
morality or ethics, natural law does not necessarily have to imply the orders of
God. There are some modern natural law theorists who purport to be secular.
However, 1 shall insist that any theory that puts at its center human beings and
their capacity of rationality in abstraction from nature and evolution and that
approaches law without considering its historical and social bases is in fact not free
from religious associations. | pay attention to contemporary discussions on natural
law, with special focus on the relation between human nature, law (principles,
values and norms), and rationality. In the following chapter, I discuss the capacity
of rationality and adopt a perspective contrary to the one natural law theorists

propound. At first glance, the thinkers I discuss here all seem to be saying more or

% M. Varn Chandola, “A Unified Definition of Natural Law”, Loyola University Chicago Law
Journal, 33 Fall, No. 1 (2001), 195-199, 196.
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less the same thing. From Aquinas to Kant, the persisting theme seems to be that
human beings are rational creatures and that this capacity has the ability to
discover natural law as the foundation of morality. But John Finnis, one of the
modern pioneers of natural law theory, makes a distinction between the classical
and the modern traditions of natural law and sets himself apart from the well-
known so-called modern natural law thinkers such as Hobbes, Locke and Kant. I
go into details of the discussion because Finnis’s critique of the modern
understanding of the relation between natural law and rationality helps me to

clarify the narrow sense of rationality which I will explore in the next section.

While | discuss these thinkers, | have in mind the question of whether natural law
can be secularized. Finnis has the tendency to interpret natural law thinkers from
Aquinas to Kant detaching their religious thoughts from their moral philosophies.
My opinion is that natural law theory, whether classical or modern, is tied with the
idea of God very tightly and I think this can be seen even in Finnis’s understanding

of rationality.

2.2.2 Can Natural Law Be Understood as Law of Nature?

Before going into details of the notion of rationality in natural law theories, I
desire to deal with a preceding problem: Is natural law a sort of law of nature?
This question is important in order to understand the link between theology (or,
cosmology in general) and morality. | discuss the problem raised by John Finnis in
his Natural Law and Natural Rights again since he calls ‘natural law’ “an
unfortunate expression” because it is often conflated with the “law of nature”. This

conflation causes moral laws to be thought of as though they are things found in
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physical nature.*® However, it remains quite questionable whether such a
distinction between natural law and law of nature can be maintained in its original
formulations. When we look at the history of the term, we see that ‘natural law’ is
in fact a fitting name for some universal moral principles because the moral life of
human beings was thought to be an indistinguishable part of the order of the
universe. For example, Aquinas maintains: natural law is “nothing else but the
rational creature’s participation in the eternal law.”*® So, here natural law is
considered to be a part of a more comprehensive law, namely, eternal law, which
does not only govern human beings but the universe with beings on it. Finnis
seems to claim that one can make sense of Aquinas’s concept of natural law
independently of eternal law (which was law of nature for Aquinas). But as D. J.
O’Connor in Aquinas and Natural Law points out, Aquinas sometimes uses the
term ‘natural law’ instead of ‘law of nature’. This is to be expected in Aquinas’s
time since, as O’Connor reminds us, the distinction between the two terms is a
result of the modern understanding of science and nature.®* Accordingly, during
the times of Aquinas, people had the tendency to think that there was one set of
laws ruling over both physical nature and the practical life of human beings. We
do not have such a tendency anymore; now, scientific laws and moral principles

are regarded as separate. In fact, this confusion indicates that Aquinas’s morality is

% Quoted from J. W. Harris, “Review: Can You Believe in Natural Law?” The Modern Law
Review, Vol. 44, No. 6 (Nov., 1981), 729-735, 730.

% Quoted from D. J. O’Connor, Aquinas and Natural Law(Great Britain: Macmillan & Co Ltd.,
1967), 61.

% bid., 59-60, 80-1.
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closely related with his metaphysics and theology. According to Aquinas,
everything in the universe is pre-conditioned by a law which is merely the order of
God. God, as an architect, designs the nature of every being and every event so

that they follow a certain law which is appropriate for their nature.*?

John Finnis does not think like O’Connor: In Aquinas, he prefers to read Aquinas’s
natural law theory as merely a moral philosophy distinguishable from his theology,
so that defending a secularized version of natural law has arisen as a possibility. In
her “Review” of Finnis’s book Aquinas, Jean Porter claims that Finnis adopts
Aquinas’s natural law theory eliminating its theology by arguing for that it is
“peripheral” to Aquinas’s moral theory.® | believe, as Porter claims, nature
precedes morality according to Aquinas. Therefore, the violation of a moral law is
actually being incongruous with nature, which is a sin. That is, in contrast to what
Finnis maintains for Aquinas’s philosophy, according to Porter, natural law is

much more than the moral law.**

I think the importance of the discussion between Porter/O’Connor and Finnis on
whether natural law can be distinguishable from law of nature lies under the
problem of whether a secular interpretation of natural law theory is possible or not.
O’Connor and Porter maintain that a theological perspective and underlying

cosmology precede morality at least for Aquinas’s natural law theory. However,

32 1hid., 59.

3 Jean Porter. “Review: Reason, Nature, and the end of Human Life: A Consideration of John
Finnis’s ‘Aquinas’”, The Journal of Religion, Vol. 80, No. 3 (Jul., 2000), 476-484.2000, 476.

* bid., 479.
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Finnis attempts to relate morality with the good but here the good is understood as
human good which is uninterested in achieving the way directed by God.
Regarding the relation between natural law and eternal law in Aquinas’s theory,
Finnis’s opinions on Aquinas seem to be a “misinterpretation”. In the next section,
| go on with other natural law theorists, Locke, Kant and Finnis, in order to deepen
the problem of secularism. | have recourse to Finnis again since he makes a
distinction between classical and modern natural law theories and he categorizes

his theory as classical.

2.2.3 A Distinction between Classical and Modern On the Base of Rationality

As mentioned in the previous section, Finnis distinguishes moral law from both
eternal and physical law. Instead, he tries to relate natural law with the human
good, rationality and freedom, which are rooted in Aquinas (according to Finnis of
course, but not according to Porter). Relating natural law with moral issues rather
than any force beyond human will can be rooted in John Locke—I believe, no one
would object to it. Thus, a discussion of Locke here is needed also because his
understanding of freedom and rationality can be seen as the source of the modern

and secular conception of natural law.

Locke is considered as the pioneer of classical liberal political thought. His
conception is novel in a sense but in another sense | maintain that the model of
human being formed by Locke evokes a divine background; so it is not that much
secular. 1 handle the problem after 1 also discuss Kant’s understanding of
rationality. Afterwards, I present Finnis’s criticism of both Locke and Kant and

their “modern” understanding of rationality. Finnis claims that rationality in
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classical sense was not considered a distinct faculty but it was thought as
penetrating all kinds of activities of human beings. Whereas Finnis proposes to
return to the classical sense of rationality, he grounds his natural law on the strong
sense of rationality (i.e., Lockean and Kantian) which is not very different from
the modern sense, so | think, he fails. After elaborating Lockean and Kantian ties
between natural law and rationality, I will discuss Finnis’s distinction between
classical and modern understandings of rationality and why his natural law theory

shares the same destiny with the traditional theories of natural law.

2.2.3.1 Locke’s Conception of Natural Law

In Locke’s political philosophy, every individual is free but restricted by the
natural law. Locke understands the natural law, which every rational being has the
ability to understand and interpret, as a sum of principles intending to protect the
life, liberty and possessions of human beings. The natural law has been in force
before positive laws were formulated and even before societies were arranged—
the period is known the “state of nature”.

The state of nature has a law of nature to govern it, which obliges

everyone; and reason, which is that law, teaches all mankind who will

but consult it that, being all equal and independent, no one ought to

harm another in his life, health, liberty or possessions: for men being

all the workmanship of one omnipotent and infinitely wise Maker; all

the servants of one sovereign Master, sent into the world by his
order...*

And that all men may be restrained from invading others’ rights, and
from doing hurt to one another, and the law of nature be observed,

% John Locke, “Second Treatise”, Two Treatises of Government, ed. Peter Laslett, student edition
(Cambridge: Cambridge University Press, 1988), chapter II, §6, italics are mine.
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which willeth the peace and preservation of all mankind, the execution
of the law of nature is, in that state, put into every man’s hands...*

First, | want to draw attention to the italicized phrases “law of nature” which even
Locke uses interchangeably with “natural law”. Despite five centuries passing
between Aquinas and Locke, this quotation shows us that the distinction between
“natural law” and “law of nature” has not been made even in the 17th century.
Law was thought of as one eternal all-encompassing order and regulation of the
universe and human will. This “unfortunate” naming of natural law, in Finnis’s
words, supports my thesis that despite attempts to secularize natural law theory, it
remains very connected with its divine origins so that these initiatives fail—at least
we observe that in Locke, in one sense. Remembering that Locke is a deist thinker,
I think that what Mark Murfy maintains in “Natural Law Theory in Ethics”, that
deist characteristic of natural law theory entails a shade of God on moral life, is

also true for Locke:

It is also clear that the paradigmatic natural law view rules out a deism
on which there is a divine being but that divine being has no interest in
human matters. Nor can one be an agnostic while affirming the
paradigmatic natural law view: for agnosticism is the refusal to commit
either to God's existence or nonexistence, whereas the paradigmatic
natural law view involves a commitment to God's existence.*

Although Locke claims that the natural law instructs that since every individual is

a work of God, nobody can destroy his and someone else’s property,38 Locke’s

% Ibid., §7, italics are mine.

¥ Mark Murfy, “Natural Law Theory in Ethics”, Stanford Encyclopedia of Philosophy,
http://plato.stanford.edu/entries/natural-law-ethics/

% Locke, Two Treatises of Government, §6.
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comprehension of natural law seems compatible with the beginning of the modern
and secular sense of natural law. Despite the fact that Locke explains natural law
and the capacity of rationality with the idea of God, natural law and moral rules
ensure rational human beings to live together on the world rather than to achieve
the pathway to God. Locke and all the natural law theorists would defend Finnis’s
definition of the natural law as “self-evident” moral principles oriented towards
human good.* From now on natural law is related with rationality which is usually

considered to be a faculty of understanding self-evident moral rules.
2.2.3.2 Kant’s Conception of Natural Law

Locke’s view is developed by Kant whose explanation on the relation between
freedom, rationality and self-evident moral laws is still adopted by contemporary
liberal thinkers. Just as Locke is considered a milestone in political philosophy,
Kant is considered as such in moral philosophy. Before going into details of the
differences between Locke’s and Kant’s theories, I want to emphasize Kant’s
similarities with Aquinas and Locke regarding the parallelism between law of

nature and natural law.

Two things fill the mind with ever new and increasing admiration and
reverence, the more often and more steadily one reflects on them: the
starry heavens above me and the moral law within me. I do not need to
search for them and merely conjecture them as though they were veiled
in obscurity or in the transcendent region beyond my horizon; | see

% J. W. Harris, “Review: Can You Believe in Natural Law?” The Modern Law Review, Vol. 44,
No. 6 (Nov., 1981), 729-735, 729.
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them before me and connect them immediately with the consciousness
of my existence.®

In contrast to Aquinas and Locke, Kant certainly does not confuse natural law with
the law of nature. However, reason is the faculty grasping not only conscience
within the self but also the world outer to self—which is shared by all three of
these thinkers. “Kant tried to show that both the laws of nature and the laws of
morality are grounded in human reason itself.”** Here, | do not want to go into the
details of Kant’s epistemology and how reason grounds knowledge about the
outside world. But it is necessary to remember that Kant makes a clear distinction
between physical and moral realms. Whereas in the former realm, laws of nature
explain the operation of a deterministic nature, in the latter the moral law does not
recognize any other determinations except the “categorical imperative”, which is
the moral law itself. Guyer explains Kantian moral law which is called the

‘categorical imperative’ by Kant as follows:

The categorical imperative is the form that the fundamental principle
of morality takes when applied to imperfectly rational creatures like
ourselves: even though this principle can originate only in our own
reason, and is not externally imposed upon us by any other divine or
human ruler, it can still appear like a constraint because we also have
inclinations that would if unchecked lead us to act contrary to it. On
Kant’s analysis, the categorical imperative requires us to act only on
“maxims” or principles of action that can be “universalized,” that is,
that could be accepted and acted on by everyone who would be
affected by our own actions.*

“* Immanuel Kant, Critique of Practical Reason, trans. and ed. Mary Gregor (Cambridge, New
York: Cambridge University Press, 1997), 5:161-2.

* Paul Guyer, “Kant”, Routledge Encyclopedia of Philosophy, Version 1.0(London: Routledge).

“2 1hid., 35.
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In accordance with the categorical imperative, reason has the ability to test
whether a maxim can be universalized or not. Guyer maintains that Kantian moral
law does not reflect God’s command; rather reason discovers it. Thus, for now the
common issue with the previous thinkers above is the superior role of reason in
ethics, which is universal for entirely this tradition. In contrast to Aquinas, for
Kant, reason does not require God, or any other reference point in order to
distinguish between good and evil. | think, claiming that God is replaced by
reason/rationality would not be wrong. Here, reason, for sure, does not include any
material substance. It is neither subject to evolution nor history; it is beyond all the
processes and change. Abiding, eternal, permanent attributes of reason are also
that of God. In brief, what Kant or Guyer claim, that the categorical imperative
must not be understood as a divine order, does prima facie seem to disprove my
thesis; but the qualifications of reason vindicate it. Kant, at the very beginning of
the Religion within the Limits of Reason Alone, notifies how reason can release

itself from needs, means, whatever is external to itself.

So far as morality is based upon the conception of man as a free agent
who, just because he is free, binds himself through his reason to
unconditioned laws, it stands in need neither of the idea of another
Being over him, for him to apprehend his duty, nor of an incentive
other than the law itself, for him to do his duty. At least it is man’s
own fault if he is subject to such a need; and if he is, this need can be
relieved through nothing outside himself: for whatever does not
originate in himself and his own freedom in no way compensates for
the deficiency of his morality.*

** Immanuel Kant, Religion within the Limits of Reason Alone, trans. Theodore M. Greene and Hoyt
H. Hudson (New York: Harper & Row Publishers, 1960), 3.
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Accordingly, the freedom of human beings is not of the same kind as animals’
being free; that is, doing whatever you want arbitrarily is not considered freedom,
rather freedom is acting in accordance with the universal moral law, which can be
grasped rationally. Kant does not understand freedom as “absence of external
impediments™ in the Lockean sense.** For Kant, freedom is acting spontaneously,
namely, it is the power of acting without any internal or external determination,
such as one’s body, desires, needs, other people, society, nature and world. I want
to emphasize that reason as envisaged by Kant (which even religion is considered
within the limits of) is not to be affected by anything. Here, human being in the
Kantian sense looks like a solipsist being. | am aware that this is a very serious
allegation. Kant certainly is not a solipsist; he recognizes the body, other minds
and the external world to some extent. Nevertheless, he establishes a relation
between reason and its externality that is characterized by “notwithstanding”. In
other words, reason is alone and acts in accordance with moral maxims

notwithstanding external conditions.

Furthermore, Kant claims that human beings are born with a “predisposition” with
three aspects: “animality”, “humanity” and “personality”. Animality represents the
irrational impulses of human beings. However, they have reason which makes

them human. They possess also personality which means “capacity for respect for

* Quoted from Paul Franco, Hegel’s Philosophy of Freedom(New Haven: Yale University Press,
2002), 160.
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the moral law as in itself”. Thus, after these pre-dispositions, human beings are

absolutely free to follow or not to follow the moral law.*

To repeat, what Kant calls pure reason of religion “cannot include what is
historical” and “must waive consideration of all experience”.*® I think it is easy to
observe the continuity of the tradition begun with Plato, peaked with Aquinas and
modernized by Kant. There is no religion in the Christian sense in Plato. But it was
Plato who condemned all change to meaninglessness/worthlessness. So, the human
body and all physical reality were detached from reason. Following this historical
path, it can be claimed that Kant is a successor of Plato and Aquinas. Despite the
continuity, I appreciate Kant’s innovation; in Aquinas, “the holy” reason could not
precede God and religion whereas in Kant, religion—I do not want to go too far

but may be even God—originates within the limits of reason.
2.2.3.3 Returning to the Classical Understanding of Rationality

In light of my discussion in the previous section, it can be seen that John Finnis,
who believes that natural law can be secularized, remains within this tradition.
Finnis also claims that despite the fact that not all human individuals are equal,
they have something in common which distinguishes them from other “sub-

rational creatures”.*” Human beings for Finnis ought to act in accordance with

** Kant, Religion within the Limits of Reason Alone, 15.
“®bid., 11.

*" John Finnis, “Natural Law: The Classical Tradition”, The Oxford Handbook for Jurisprudence
and Philosophy of Law, ed. Jules Coleman and Scott Shapiro (Oxford University Press, 2002), 4.
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some moral principles conforming to ‘“their rational nature”.*® However, Finnis
believes, moral reasoning cannot be reduced to human nature or law of nature.
Here the phrase “human nature” refers to the physical disposition which is
considered to be separate from reason or the mind by the tradition I described
above. Even though Finnis objects to the idea that human beings’ natural and
rational aspects can be completely separated from each other (i.e., he is not a total
Kantian in that respect), he does seem Kantian in that he believes that morality is
nevertheless an autonomous realm independent of physical laws. He maintains,
“ought is not derivable from is...”.*® Here, what Finnis tells us is that the capacity
of rationality gives human creatures a way to ask the question “what should I do?”.
So, human beings, in contrast to other species, have the ability to choose what is
good for themselves and other human beings. It is true that if they choose evil,
they behave contrary to their nature—at this point for Finnis, human nature is
identified with moral good because of the capacity of rationality of human beings.
At this juncture, what is rational is natural but the reverse is not always true. In
other words, anything unnatural is irrational; but of course there are some natural
inclinations which are irrational. Speaking of cases where human beings fail to

meet normative standards, Finnis writes:

Unreasonableness of this kind is, as the saying goes, ‘human, all too
human’. But to speak more precisely, it is a way of being less than
fully what a human person can be. And this is not the only reason for
calling it ‘unnatural’. Poor thinking and choosing not only fails to
actualize to the full one’s capacities to be intelligent and reasonable,

8 Ibid., 5.

“ 1bid., 4.
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but also results in actions and omissions which fail to respect and
promote the humanity, the nature, of everyone they affect. A
community in which the standards by which we identify such failure
are violated is not flourishing as it might. Its members, whether they
are those acting (and forbearing) or those who should have been
benefited not harmed, do not fulfill their capacities. However typical of
human affairs, such a condition is unnatural so far as it is disrespectful
of human persons. It is unnatural because unreasonable, and
unreasonable because neglectful of the good of persons, the good
which is the subject-matter of practical reason’s standards.”

Thus, rationality is the capacity that underlies many human activities which we
comprehend as natural. According to Finnis, philosophers respected in the natural
law tradition from Plato to Hobbes, Locke, Pufendorf and Kant always hold
separate the moral realm and the realm of natural facts. But, as Finnis claims, the
distinction between the pre-modern and the modern tradition of natural law is that
in the latter, rationality is reduced to logic. In the modern moral theory, such as
that of Kant, basic human actions such as nourishing, sheltering, having sex, and
so on which are derived from “sub-rational” motives which are more bodily and
physical activities rather than being purely mental or contemplative but the
rationality of logic organizes these sub-rational motives avoiding contradictions
with the universal law. In contrast to the modern understanding, for the ancient
period the objectives of human action and the action itself cannot be thought of as

separate and both include rationality and therefore, moral reasoning.>*

So the break between ‘modern’ and ‘classical’ natural law theories
should be located, fundamentally, in the loss of the classical theorists’
insight that one comes to understand human nature only by
understanding human capacities, and these capacities in turn only by

%0 Ibid., 2.

% 1bid., 7-8.
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understanding the acts which actualize them, and those acts only by
understanding their ‘objects’, that is, the goods they intend to attain.
Those goods are the reasons we have for action, and nothing in moral,
political, or legal theory is well understood save by attending to those
goods with full attention to their intrinsic worth, the ways they fulfill
and perfect human persons, and their directiveness or normativity for
all thinking about what is to be done.>

In brief, in contrast to other modern natural law theorists, Finnis does not grasp
rationality as a distinct faculty which is in opposition to the human body and its
actions. Underlying the differences between classical and modern, he adopts the
Ancient comprehension of life, nature and human person with not only mental but
also physical capacities. Therefore, in Finnis’s theory, the capacity of rationality
seems to be far from being a divine faculty; in this sense, Finnis’s natural law is an
attempt at developing a secular theory that is removed from its divine origins.
However, his confidence on the existence of “self-evident” moral propositions
expels morality and law out of the realm of experience, and in this sense it is not
sufficiently removed from its divine origins. Even though “self-evident” does not
mean “innate” for Finnis, it implies the objectivity of reason.”® For example,
“killing another person is objectively wrong”. This information is not inherent in
all our minds but our minds have to ability to conclude it. So, his universal
understanding of reason does not take into account cultural and ideological
differences. As Harris claims, “...Finnis’s theory presupposes the existence of a

supra-historical human nature”.*Finnis also ignores the historical and social

%2 1bid., 8.

%3 J. W. Harris, “Review: Can You Believe in Natural Law?” The Modern Law Review, Vol. 44,
No. 6 (Nov., 1981), 729-735, 732.

% bid., 733.
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origins of moral rules. For Finnis, the historical achievements (good or bad) of
natural law theorizing are beside the point. Natural law itself, if it exists, has no
history and no achievements.® Finnis calls the opposite attitude “genealogy” of
law and morality, work of Nietzsche and his aware and unaware successors,

namely the legal positivists.>®
2.2.4 Legal Positivism: Law within the Limits of Jurisprudence

The natural law tradition first came under attack in the 18™ century by John
Austin, the founder of the approach called “legal positivism.” Legal positivists
oppose natural law theory; they put forward that there is no necessary connection
between law and morality. Law as a social fact is the “command of the sovereign
or the legal system”.>’Some thinkers believe that legal positivism has its origins in
Hobbes’s Leviathan in which the sovereign is superior to any law and can use it
for his “political ends”.*® So, it is claimed that there is a parallelism between
Hobbes and Austin since they both approximately define law as the judgment of an

authori'[y.59 However, Hobbes’s situation is a bit controversial, I think:

...Hobbes’s book is based on a theory of self-interest in a hypothetical
and supremely “rational” covenant to subject oneself to a supreme

*Ipid., 729.
56 Finnis, “Natural Law: The Classical Tradition”, 8.

> John Austin, The Province of Jurisprudence Determined, W. Rumble (ed.), (Cambridge:
Cambridge University Press, 1995) (first published, 1832) Lecture 1, 35-36.

%8 James Boyle. “Thomas Hobbes and the Invented Tradition of Positivism: Reflections on
Language, Power, and Essentialism”, University of Pennsylvania Law Review, Vol. 135, No. 2
(Jan., 1987), 383-426, 388.

% |bid., 385.
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sovereign. At the very end of this definitional passage it might have
looked as though Hobbes was straying into natural law (“for the
Distinction of Right and Wrong”). But the final clause makes it clear
that right and wrong are actually functions of the law.®

In fact, as seen from the quotation the main problem between natural law and legal
positivism is about where the legitimacy of law comes from rather than about
views on rationality or the origins of law. In other words, it is about whether what
makes law a law is an order of a legitimate sovereign/ a result of political
convention or, an objective moral basis. In contrast to Aquinas’s theory of
emanation explaining natural law, Austin maintains the idea that “laws emanate
from superiors”.®* Nevertheless, this does not mean that laws are merely
expression of superior’s desires. Rules or laws should be understood by the people
who will obey them; they should be publicized. Besides, a time limit is required
for the validity of a law or rules.®? This does not have to remind us the famous
Hegelian motto: “What is rational is actual and what is actual is rational”; for sure
history is full of some sort of persistent evil traditions and passing time could not
sweep them away. Even so, time would be one of natural criteria to observe the
success of a norm or law; which is one of points of legal positivist attitude that |

vouch.

In the manner described, legal positivism does not merely rest content with the

claim that the authority of law comes from the existent legal authority. As Finnis

% 1hid., 391-2.

61 Martin P. Golding, Philosophy of Law, (New Jersey: Prentice-Hall Foundations of Philosophy
Series, 1975), 26.

82 1hid., 26-27.
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mentions above, legal positivism, in contrast to natural law theory, has a certain
historical, analytical and comparative method.®® Through the lens of the historical
and social conditions, the legal positivist attitude attempts to explain current legal
rules and the process of law-making within the realm of experience. Here the
mentioned “historical methodology” is not merely or even primarily about
revealing the history of jurisprudence. It seems first and foremost about exposing
the internal relations of command, obedience, legitimacy, and so on underlying
legal processes. Neil Duxbury quotes George W. Keeton, who finds that Austin’s
historical method is lacking: “it overestimates the ‘command’ element present in
law, and ignores its historical development.”® Again contrary to natural law
theory, legal positivism prefers to remain in the realm of “is”, rather than “ought”.
Jurisprudence should be examined as a distinct field other than morality and the

authority of a rule resides in the internal dynamics of jurisprudence.

Also, H. L. A. Hart, one of the most important names in the development legal
positivism, criticizes Austin’s ‘“correlation of command and obligation”.
According to Hart, someone with a gun can command others to do something and
others can obey but this does not mean that what the armed person commanded are

rules. Hart’s point is that we should distinguish legal obligation and other sorts of

8 Quoted from Neil Duxbury, “English Jurisprudence between Austin and Hart”, Virginia Law
Review, Vol. 91, No. 1 (Mar., 2005), 1-91, 10.

® bid., 11.
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obligations including, moral one.®® He introduces the notion of “rule of

recognition” so that legal obedience and moral obedience are not to be mistaken.
2.2.5 The Rule of Recognition

Neil MacCormick defines legal positivism as the view that: “all rules which are
rules of law are so because they belong to a particular legal system, and that they
belong to the system because they satisfy formal criteria of recognition operative
within that system as an effective working social order”.®® That is to say, people
who are in a legal involvement with one another by force or by convention
acknowledge the validity of extant rules which are formed in accordance with that
legal order. The notion of recognition originates from Hart who aimed to establish
that legal obligation is intelligible in itself and yet conceptually distinct from moral
obligation. Hart claims that a law may have “moral” and “intellectual values”
which must be regarded completely as different realms.®” According to Hart, a
legal system comprises a rule of recognition and all the other rules are valid by
reference to it. So, people living inside a legal system accept some common public
standards and they all have an obligation to respect laws and apply rules. Hart’s
concept of “recognition” seems similar to Wittgenstein’s “rule following”: to
know how a system works is to know how to follow rules. All signs are

meaningful in the system in which they are valid.

% Golding, Philosophy of Law, 29.

% Quoted from Sebastian Urbina, “Legal Reasoning and Formal Criteria of Recognition”, Law and
Philosophy, Vol. 15, No. 1 (1996), 1-631996, 1.

8 H. L. A. Hart, “Positivism and the Separation of Law and Morals”, Harvard Law Review, Vol.
71, No. 4 (Feb., 1958), 593-629. 621.
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For Hart, then, the law of a particular legal system consists of a master
rule of recognition and all those valid rules which satisfy the various
criteria for validity that happen to be recognized in that rule. Nothing
other than this counts as the law. There is no 'law behind or above the
law' as the natural lawyers would have it. The law just is that
determinate and limited set of rules which satisfy the rule of
recognition, and legal rights, duties, powers and so on exist to the
extent, and only to the extent, that these rules so specify. For Hart,
then, the question of how legal rules are to be interpreted and applied
is of vital importance.®

According to Hart, the tension between “what is” and “what ought to be” belongs
to moral theories. While recognition of a rule is an issue for legal theory, obeying
that rule is a psychological problem. The reasons for either respect or disrespect
are related with “feelings” and ‘“emotions”; however, recognition or “rule-
following” is that of with “cognition”. We can rationally understand a law and
purpose of it but applying it is a task of “fiats of the will”.®® Although here Hart
regards the problem of obedience as a “choice”,”® obedience is very a serious

problem for legal positivists, who are always criticized because of their lack of

explanation on obedience.

As Hart would also claim, obedience to a rule may take place in two distinct ways;
one way is to internalize the rule, which is the ethical comprehension, and the
other is legal recognition of it without adopting the content of the rule. In other
words, for legal positivists, form and content are distinguishable. On the other

hand, for natural law theorists, if ethical content is missing in recognition and

88 Wilfrid J. Waluchow, “Hart, Legal Rules and Palm Tree Justice”, Law and Philosophy, Vol. 4,
No. 1 (Apr., 1985), pp. 41-70. p. 44.

% Hart, “Positivism and the Separation of Law and Morals”, 625-6.

" 1bid., 629.
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obedience, then this means that the moral law is broken, too. The disagreement is
again on what underlies the law. Remember that for natural law theorists “an
unjust law is not a law”, what makes law a law is its moral validity. Natural law
theorists would defend the idea that a law is valid only if it is morally permissible.
On the other hand, for legal positivism, a law’s validity, recognition and obedience
to it are three distinct issues. | think no one would object that if a law is law, it has
to be valid, and if someone obeys the law, he/she recognizes it at the same time.
But one may recognize the law and not obey. Nevertheless, for natural law
theorists an ethical content must be included in all validity, recognition and
obedience. According to Sebastian Urbina, legal positivist MacCormick claims
that natural law theorists and legal positivists are alike in that they both admit the
sufficiency of the criterion of legal recognition. However, the disagreement arises
from the condition of necessity. On the one hand, natural law theorists believe that
if a law is valid then the validity is not only sufficient but also necessary.” On the
other hand, legal positivists acknowledge that validity of a law depends on

“acceptance” or “recognition” of it which is sufficient but not necessary.

In his “Legal Reasoning and Formal Criteria of Recognition”, Sebastian Urbina
contraversializes with Neil MacCormick and his legal positivism and defends the
indivisibility of form and content of a rule. Urbina gives an example putting
forward the difference between the ethical and formal understanding of a rule.
“Imagine a person that lives and behaves all his life as a monk; in order to properly

"understand” this form of life but he really does not believe at all the usual

™ Urbina, “Legal Reasoning and Formal Criteria of Recognition”, 3.
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commitments of this form of life.”’ In this example, the monk formally adopts the
rule; however, does not internalize it; so, the formal criterion is ensured but ethical

content is missing.

Going back to the monk example, if a person can understand and apply the rules in
order to be a monk, then that person accomplishes being a monk formally, which
is totally sufficient for a legal positivist. Nevertheless, Urbina rejects the
distinction made by MacCormick between form and content of a rule. He claims
that recognition of both content and form are necessary to recognize the law;
otherwise obedience to the laws of Nazis in power could be valid.” In other
words, to accept an order as a valid rule requires not only formal but also material
(Urbina uses the term “material” for the content of legal validity, footnote 2, p. 2)
criteria of recognition. Nuremberg Trials, during which the Nazis were adjudicated
after the Second World War, is proposed to refute legal positivism. In the Trials,
most of the defenses were based on the argument that the judged soldiers had
obeyed the orders of their superiors. Some authors claim that there is a close link

between the defense and legal positivism.”

| do not want to give the details of the discussion and reformation of legal
positivism. But | intend to emphasize the importance of the material criteria, i.e.,

recognizing the content of a rule. I also want to point out that formation of

2 hid., 5.
" Ibid., 8.

™ Stanley L. Paulson, “Classical Legal Positivism at Nuremberg”, Philosophy and Public Affairs,
Vol. 4, No. 2 (Winter, 1975), 132-158.
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societies is not a result of coincidence; rules and laws are not formed contingently.
Rules and laws rely on some material contents which can be ethical. Can you
accuse a Nazi soldier who was responsible for killing innocent people although in
the meantime he was just following the orders? My answer is certainly yes unless
his rank was too low and his life was under threat. Orders are orders and the law is
the law; however, all orders and laws are meaningful in certain contexts. A law
and an order can be questioned before being obeyed looking through the content
and the circumstances making those rules possible. The material content might
mean ethical content but it does not have to be supra-historical or innate moral
imperatives. Ethics and moral rules can also be subject-matter of historical
analysis of human evolution and formation of social organizations. In the
following section I present H. L. Hart’s very persuasive biological justification of

normativity and eventually legal systems.

2.2.6 Necessity of Law

I prefer to go on with H. L. Hart’s justification of legal positivism since his point is
not very far from Urbina’s point that obedience and recognition go hand in hand
and also because his arguments help to explain the biological approaches to meta-
ethics, which I mention later. New par Hart explains law as a system of social rules
distinct from the rules and principles of morality, whether conventional or ideal. In
doing so, he tries to identify certain facts about the human species that make moral
and legal systems understandable and necessary and which connect the content of
some legal and moral rules with facts about human nature. First of all, human

beings are in danger before nature. Secondly, they have enormous needs which
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they can never obtain by themselves within limited resources and those hard
conditions. Although humans have a selfish nature, they should better live together
and struggle against nature and meet their needs together. Given these facts, it is
necessary, if men are to live together at all, to have certain rules protecting their
personal safety and property and ensuring that degree of mutual forbearance and
respect that will make social living tolerable. No unconditional moral imperatives
are prescribed. “If men are to live together and find such living tolerable, there are
certain human wants, failings, and weaknesses that must be recognized.”” In brief,
human beings set their moral lives and legal systems in accordance with their
survival. So, normativity is derivable from human nature for Hart. Recognition and

obedience would occur after the comprehension of the necessity of rules and laws.

In one sense, Hart’s account of the relation between law and human nature
resembles that of natural law theorists’ since, as Finnis puts it, natural law explains
human nature and what is good in accordance with that nature. As a legal positivist
Hart also gives an account of some universal moral and legislative principles such
as prohibitions against killing, lying and incest. In fact, this sort of explanation can
be seen both in the ideas of natural law theorists and legal positivists. However,
the difference lies in the different conceptions of human nature. While legal
positivists think that a certain kind of human nature has brought current moral
values and laws to humanity, natural law theorists define human beings as
possessing a reason and conscience at the beginning and how to act is organically

linked to that human nature. Here, there are two different senses of ‘human

®D. J. O’Connor, Aquinas and Natural Law(Great Britain: Macmillan & Co Ltd.,1967), 83.
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nature’: Hart emphasizes that human nature is subject to evolutionary processes,
whereas natural law theorists imply an innate character of it. That is, in the former,
the foundation of morality is presented in terms of more contingent facts about

human “nature” whereas in the latter grounds are a priori and transcendental.
2.2.7 Neither Natural Law nor Legal Positivism

To come to the point, | have indeed explained so far why I criticize natural law
theory. In a nutshell, natural law theory, even though some contemporary versions
might be more secular, has a divine reference point for our moral values. I do not
think that the link between natural law theory and divine authority has been
completely severed; instead an absolute reason is claimed to replace God. So,
human body and surroundings have been overwhelmed by this reason. Eventually,
natural law theory, no matter how much it has changed, will always have

difficulties accepting evolutionary explanations, defended in the next section.

On the other hand, I do not totally admit that law is nothing but the order of the
legal authority or the system as claimed by some legal positivists. | agree with
Sebastian Urbina that “...the formal criteria of recognition are unable to say
anything substantial in relationship to ‘justice’, ‘common sense’ and the
‘fundamental assumptions’...”"° | believe that the comprehension of justice, laws,
and moral concepts are partly the result of the legal system, but they also have
social, cultural and historical bases, which seem more permanent than the legal

ones. In contrast to natural law theorists, those unwritten bases are not fixed,

"® Urbina, “Legal Reasoning and Formal Criteria of Recognition”, 20.
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either. More precisely, legal system and the legal framework build the rules and
their justification; however, some values have much more deeper bases which

have been established by common struggles of humanity.

After closing up the discussion between natural law theory and legal positivism on
the status or the origins of our morals and legislation, | deepen the discussion on
human nature with two additional arguments: biological explanations and the
rational agent model. I discuss what sort of rational capacity, (i.e., source of moral
thinking) we have as human beings at the beginning of the next chapter. In the
following section, | continue to cover the foundationalism-anti-foundationalism
debate with universalism versus cultural relativism in the context of universal

biological explanations and the pragmatic theory of truth.

2.3 Universalism vs. Cultural Relativism: Biological Explanations and

Pragmatism

2.3.1 Biological Explanations for Universal Norms

Human biology provides trustworthy arguments for foundationalists as well as
revealing the complex nature of the human being. | believe, first I must
differentiate the notions “human nature” and “human biology”, although some
thinkers use them as if they refer to the same thing. ‘Human nature’ usually refers
to the fixed character of human individuals as distinct from other creatures.
However, ‘human biology’ grasps human beings as one among other species. Yet,
both notions share the idea that human beings’ biological structure, that is, needs,

desires, instincts, drives and motives condition human behaviors and various
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human organizations, such as, families, cultures, communities and societies. So,
morality, traditions and legal laws, which govern our lives, are seen as the result of

human biology.

There is always a gap between “what is” and “what ought to be”. Normative
judgments directly drawn from factual conclusions are called naturalistic fallacy.
That is, the naturalistic fallacy is committed when an “ought” statement is derived
from an “is” statement. Here what | argue is not what naturalistic fallacy is or is
not but what | attempt to underline is that biological explanations of human
societies’ moral and political ideals do not immediately bring about the naturalistic
fallacy. More precisely, defining human biology with its capacities and constraints
does not automatically result in a certain morality or politics, well-adjusted to the
organism. The route we are following here, on the other hand, when we appeal to
biological explanations, is from the realm of “ought” to the realm of “is”, rather
than, from “is” to “ought” which would be a naturalistic fallacy. In other words,
looking through the present values and ideas, their roots are traced to the

biological structure of human species.

The most basic argument of the foundationalists who place human biology at the
basis is that murdering is never approved of in any culture with the exception of
wars, blood feud, and honor crimes. Besides, “not to lie without any vital reason”
is another universal principle supporting foundationalism. The logic behind
grasping these cult norms as an evidence for biological foundations for normativity
can be justified through this argumentation: If murdering had been allowed, then

societies would never have been arranged and humanity would have disappeared.
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The best example that can be used to explain why such principles are necessary
and universal is the prohibition of incestuous relationships. It is known that incest
was allowed in some communities in history, but then they disappeared. At the
beginning incest was a casual choice; but it became a rational and necessary
procedure to prohibit it when its consequences became apparent. To put it more
directly, the force and validity of these worldwide norms which ban killing,
harming, lying, and incest are not intrinsic to them. They are the contingent results
of the development of humanity, which seem necessary now when we survey the

period from the end to the beginning.

2.3.2 Pragmatic Criticism of Biological Explanations

When we look at the big picture, biological approaches seem to explain the fact
that human beings have some principles in common. However, when we begin to
look at the details in that picture, we see that every age, every culture and

community has its own principles, values and conceptions of justice.

Even granting that we can account for the pervasiveness and force of
general ideas and norms, the fact remains that no person or society can
function at this level alone. Generalities must be specified in order to
be put in the action, and by the same token, an adequate theory of
morality needs to say something about these processes of
specification.”

Even those basic universal commandments differ from culture to culture. And each

culture finds its own justifications for those basic norms and its own reasons for

" Porter, “Moral Ideals and Human Nature”, 65.
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making exceptions. For example, the regulation that forbids murdering can be
justified with either the notion of human dignity or the claim that life is given to us
by God and no one other than God can take it. Or, each culture finds its own
exceptions; for example, honor killings are allowed in some cultures. Therefore,
biological approaches do not offer a comprehensive explanation, justification and
exceptions of particular norms. Biological explanations put forward a fundamental
principle like “cogito ergo sum” which provides an important basis for a start;

however, it leaves behind many issues waiting to be clarified.

In discussing this problem, Jean Porter claims that naturalistic and pragmatist
approaches together can explain both similarities and differences among the
different cultures. According to Porter, there is a universal human nature which all
our general norms stem from. However, cultures arise and develop under different
circumstances and they modify universal rules and norms in accordance with their

circumstances.

On this account, moral norms do reflect some elements of a universal
human nature, and this accounts for the broad similarities that
characterize them. Yet that nature underdetermines the norms through
which it is expressed; these must be specified in and through the
processes giving rise to and sustaining a particular way of life, and as
such they will reflect the local, provisional and contingent character
proper to all social arrangements.”

Porter maintains that there is a firm ground that we can lean on, which is human
nature. However, this ground is not very secure since it is shaped by social

arrangements. Indeed, as pragmatism claims, each culture establishes its own

8 1bid., 69-70.
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grounds of normativity in order to explain and justify its morals. Looking at the
diversity of cultures in the world, pragmatism seems to be right that there is no one
justification or evaluation criteria of norms but each culture establishes their own
which change through time. So, combining biological explanation with
pragmatism; Porter, as well, seems right that it is possible to explain both common
and different attitudes, values and norms throughout cultures and eras. However, |
do not believe that the explanatory power of pragmatism is adequate since the
explanation is based not on the reality but on the principle of efficacy. In order to
explore the relation between pragmatism and reality, | discuss some aspects of
pragmatism and attempt to defend realism against the pragmatic understanding of

reality and truth.

2.3.3 The Pragmatic Theory of Truth

As it is well-known, pragmatism is founded by Charles Sanders Peirce, William
James and John Dewey, as a reaction to the classical understanding of truth in
philosophy. According to the classical understanding or the Cartesian tradition,
truth, which was always considered to be exterior to mind, was conceived of as
something to be discovered and realized. Truth was absolute, abiding and
independent of human practice and its aims. However for pragmatism, truth cannot
be external to the knower; so, it is not immediate. Truth is not to be thought
without taking our needs, desires, intentions, and goals into account. William

James claims “‘The true’...is only the expedient in the way of our thinking, as ‘the
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right’ is only the expedient in our way of behaving’.”® Similarly, Dewey uses the
term “warranted assertibility” instead of “truth” since the latter may suggest
something absolute.®’ Thus, according to the pragmatic understanding of truth,
there is no truth anymore somewhere out there; there can only be quasi-true claims
or well-grounded persuasive arguments. In this way, pragmatism abolishes the
correspondence theory of truth, which assumes we have beliefs, knowledge and
truth on the one hand, and reality, on the other, whereas our aim is to match one

side to the other.

As pragmatism defeats the classical understanding of truth, it at the same time,
dethroned the Cartesian subject. According to pragmatism, the subject cannot
stand outside of reality and wait for truth to be revealed. Dewey maintained that
human beings are members of the animal kingdom.®* The subject, as a human
being cannot be thought of as separate from evolutionary processes, nature and
society. Human beings, as distinct from other species, have the ability to speak.
But this capacity like the others appears as a part of the process of survival. A
human being expresses the world through language in accordance with his/her

needs. Thus, the question is not about the correspondence between how a subject

" William James, Pragmatism. (Cambridge, MA: Harvard University Press, 1979), 222.

8 Richard Rorty, “Pragmatism”, Routledge Encyclopedia of Philosophy, Version1.0, London:
Routledge.

8 John Dewey, Thoughts on the Interpretation of Nature and Other Philosophical Works, ed. D.
Adams (Manchester: Clinamen Press, 1999), 75-6.
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depicts the world and how the world is; rather, it is about what human beings need

at a certain time and under what conditions.®?

Dewey, in Reconstruction in Philosophy, claims that future philosophy has to
present some useful ideas on people’s ethical and social problems in their daily life
rather than trying to solve traditional dilemmas in philosophy. Davidson agrees
with Dewey that human beings certainly search for the truth; however, they do not
do the searching for its own sake; i.e., they do not aim at the truth for itself. They
have other needs and objects than truth, which is only a means to achieve those
goals. In brief, truth is the name of what is aimed at and what is justified.®
However, “being justified” does not imply the criterion in classical philosophy,
certainty or being definitely justified. Achieving certain truths or certain
justifications is not possible, besides, is not the aim. Justifying an opinion is
nothing more than arguing with valid and persuasive arguments for the current

situation.

| have to underline that pragmatism avoids proposing any kind of necessities; for
instance, pragmatism does not admit the claim that human beings are necessarily
social and rational beings. Moreover, although pragmatists maintain that human
desires form a basis for morality, they do not assert that human beings have some

certain inclinations and desires which lead people to behave in certain ways.?* In

8 John Dewey, Human Nature and Conduct (Southern Illinois University Press, 1998), 15-21.
8 Rorty, “Pragmatism”.

8 J. E. Tiles, “Pragmatism in Ethics”, Routledge Encyclopedia of Philosophy, Version 1.0, London:
Routledge.

60



“The Moral Philosopher and the Moral Life” James claims that there is no
certainty even in the natural sciences, which are improved and changed by new
data and inventions, there is no certain knowledge in ethics, either, “until the last

man has had his experience and said his say”.%

...there is nothing final in any actually given equilibrium of human
ideals, but that, as our present laws and customs have fought and
conquered other past ones, so they will in their turn be overthrown by
any newly-discovered order, which will hush up the complaints which
they still give rise to, without producing others louder still. “Rules are
made for man, not man for rules”...*

The arguments of pragmatism so far are very persuasive. Pragmatism changes the
direction of philosophy and enables us to re-think the settled position of subject,
object, nature and knowledge. It underlines that human being is essentially not
only an animal but also a social being; thus, pragmatism handles the problem of
the subject in both evolutionary and historical processes. Ethical and political
principles, rules and values are considered the outcomes and parts of these
processes throughout human history. However, the other side of the mirror is
problematic regarding the moral questions. Pragmatism gives green light to moral
relativism in accordance with its own understanding of historicism. Nevertheless,
it definitely opposes moral skepticism. To this end, i.e., in order keep to the
importance of morals in social life, James espouses the function of religion. For
sure, James never asserts the objectivity of either God or religion. But the idea of

God and religion has a considerable function in society and moral life. According

8 William James, “The Moral Philosopher and the Moral Life”International Journal of Ethics,
volume 1, number 3 (April 1891), 330-354, 330.

% 1hid., 347.
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to James, even people who do not believe in God can take advantage of the idea of
God since moral ideals can be preserved with the help of the ideal of God and

religion.®’

Dewey certainly has to be distinguished from James since he never attempts to
escape moral skepticism by taking God and religion behind him. Skepticism is
always a philosophical choice nevertheless the social side of human beings is
incompatible with nihilism and skepticism. On the other hand, Dewey does not
adopt the other side, i.e., Kantian universal ethics: “The escape from selfishness is
not by the Kantian road of an emotional response to the abstract universal, but by
the recognition of the genuinely social character of human nature”.®® So, grasping
the inherent processes of becoming human and a socialized being, leads human
beings to live with temporary consensuses. Unlike James, Dewey relates ethics
with reality in part and establishes an essential relationship between ethics and the
physical nature of human beings. He does not suggest an ethical way to live but he

indicates ethical behaviors’ origins.

Thus, pragmatist attitudes render debates about realism irrelevant. In other words,
throughout history, different cultures have different values and norms. Because
there are different cultural norms and values, some of which are conflicting, then

there arise two problems for philosophers. One problem is finding a realistic

8 william James, The Will to Believe and Other Essays in Popular Philosophy, (Cambridge, MA
and London: Harvard University Press, 1979), 116, 143.

8 J. E.Tiles, “Pragmatism in Ethics”, Routledge Encyclopedia of Philosophy, Version 1.0, London:
Routledge.
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ground that norms and values can correspond to. The other question is the problem
of underdetermination. If human biology/nature grounds cultural norms only to a
certain extent and there arise cultural differences that cannot be accounted for with
respect to human biology alone, then how do we compare and evaluate these
different cultures? When they yield conflicting norms, how do we determine
which is right or superior? Porter thinks that a naturalistic pragmatist account
solves both problems. According to this account, while history is progressing,
cultures could justify some norms to ensure their survival and their persistence is

at the same time their justification.

2.3.4 Some Defects of the Pragmatic Theory of Truth

A pragmatist attitude adopting the idea that social conditions could justify
anything with the criterion of that culture’s survival and persistence seems litigious
especially through the lenses of a realistic attitude. Even though it takes into
account the social conditions out of which norms arise in admitting the validity of
those norms, it looks only at the consequences and in terms of a criterion of
success. In that respect, the pragmatist attitude is too consequence-oriented and not
historical enough. While it claims to be forward-looking the fact that it does not
analyze the historical dynamics deeply and critically enough renders it
conservative. For example, instead of searching the roots of believing in God,
James prefers to satisfy the results of societies’ religious beliefs without

questioning if such a belief is beneficial or not.

Validity of norms through history is not always ensured by a pragmatic agreement

but mostly by real facts. I should better clarify what I mean by “real facts”. The
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biological structure of human beings can offer a universal and highly stable
structure. But it should be considered that the biological structure is the result of
the evolution of species, i.e., adaptation to the changing conditions of nature. So,
the “stable” ground includes change. Besides, rationality, a distinguished faculty of
human beings, has also appeared as a result of the adaptation process. Thus, there
IS no need to ascribe to rationality more meaning than the fact that it is a means for
surviving. These physical and mental states of human beings are embedded in and
develop in and through a social environment. These different social surroundings

can be yet somehow material and real.

| believe that the social construction of norms of justice and their physical base
cannot be thought of as separate; they cannot be investigated in disjunction from
each other. We cannot claim that culture is arbitrary and local while human
biology is natural and universal—as Jean Porter claimed so. We should not stop at
the claim that pragmatic reasons explain and justify cultural norms; we should
illuminate the grounds, which are not only physical but also social. For example,
in a certain region, there might be a dominant person or group and they could rule
all kinds of social relations including moral ones. So, in that society, norms are not
verified by pragmatic agreement but by power itself. If there is a cultural norm that
allows a kind of behavior which is not allowed in other cultures—for example,
honor crimes—we are faced with a demarcation problem: i.e., should we respect
the norm as that culture’s own value or not? In these situations we should search
for the grounds. If that norm is a norm because it suits a male dominant system’s

interests, for example, then we have to oppose that system besides the norm. Here,
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my attitude is neither to defend certain values admitted as universal against others
nor to justify anything peculiar to a certain culture that practical circumstances
brought about. Rather, my position is simply that we should explore the bases of
moral and political concepts to identify some criterion/criteria for demarcation.
Thus, if a theory can explore the grounds, then, we can take a stance towards that

practice.
2.4 Historical Materialism: Revealing Grounds and Demarcating Sides

In this study | propose historical materialism as a framework in considering the
problem of how we demarcate moral norms. The term ‘materialism’ is often used
to suggest both a secular and a physicalist perspective. Indeed, there has been an
alliance of materialism with atheism and atomism, historically. Here, | prefer to
use the concept of historical materialism rather than physicalism and naturalism
since especially when the issue is normativity, history should not be disregarded.
Secularism, physicalism and naturalism have moved most of the philosophical
problems including the moral ones from the realm of the “unknown” to a more
concrete world where they can be examined. But | believe, what historical
materialism has done is more than that. According to historical materialism, as
expounded by Karl Marx, in a nutshell, class conflict brings about the progression
of history; and morality appears both as a set of norms defined by the powerful

side of the struggle and as a means used to maintain power.?° In other words,

8 Karl Marx, The German ldeology (USA: Prometheus Books, 1998), 67.
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morality is not an abstract realm of conscience; rather it is determined by power

struggles. Besides, it serves to preserve and sustain the existing conditions.

Since the beginning, my question has been what bases our moral values stand on.
Throughout this chapter, | intent to figure out whether there are bases. | do pursue
the question since | believe that our moral language has to be detached from its
religious or ideal origins (in the Platonic sense). Up to this point, | emphasize that
the solution for me is not to place “groundlessness” in an opposition with “ideal
grounds”. So for this section, I argue that the grounds ought to be there and I try to
explain why I insist on materialist grounds and what | mean by that. Concerning
the limits of this study, I do not see the need to debate the metaphysical problems
of historical materialism such as how history evolves, how much class struggle
determines intellectual fields, if classes exist and so on. | regard historical
materialism as a methodology in order to understand how our norms and rules
have been formed and a way out to demarcate some moral dilemmas. Although the
notion that history determines our normative frameworks and juridical systems is
open to various objections, it nevertheless has an explanatory power that cannot be
overlooked. Accordingly, this kind methodology would help us to follow the
origins of our current norms and demarcate them in accordance with which side
we should take. To articulate, 1 would like to bring up the case of Hurricane
Katrina which occurred in the South Eastern States, in 2005. After the devastating
disaster, a number of people, victims of the disaster looted stores. | did not conduct
a sociological research but most probably those people would not do that before

the Hurricane. But when the legal authorities failed to manage the crisis, people

66



began to do things that they might never have imagined themselves to be doing
before. Those region severely affected by the disaster is known as highly
impoverished district. One may claim that crime tendency in such poor areas is
higher, so it was highly probable that people in New Orleans would loot stores
after the Hurricane. Because this challenge indicates the correlation between
poverty and guilt, it also supports my argument that material conditions prepare
moral behaviors. However, another challenge to my point would be a more recent
example that there was no looting in Japan after the Nuclear Accident in 2011. The
cultural and situational differences between Japan and New Orleans will be
researched but | would never say that Japanese are virtuous whereas Southern US
citizens are morally guilty. 1 do not think that we can put all the blame on those
people. The guilt mostly belongs to the system which made a natural disaster much
worse. Thus, “it [historical materialism] shows that circumstances make men just

as much as men make circumstances”.®

The oldest question of philosophy “how can we be sure that there is a reality out
there?” cannot be ended. However, we have to end this debate somewhere since
there are some practical issues which we cannot postpone. If we had followed
ancient skeptics, instead of Socrates, we could not be in the same place as we are
today. Simon Blackburn claims that relativism is a modern version of ancient

skepticism.®* Although people give up believing in God today, they believe that

% Ibid., 61

°1 Simon Blackburn, Truth: A Guide for the Perplexed (London: Allen Lane Publisher, 2005), xiv.
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anything can be believed.” When debating on the beauty of a picture or on our
tastes of wine, relativism may not pose a problem. But if we are trying to
demarcate on foxhunting, then relativism does not work.*> We cannot keep
goingwith the view that each person has a different perspective and anything goes.
We have to admit that there is a reality out there and there must be a highly

significant difference between our beliefs, opinions and knowledge.

Here my ontological and moral claims on reality seem tangled. However, when
history began, social constructions appeared, reality became wrapped in various
meanings. So, | comprehend reality as a social and physical whole. Reality is
usually considered within a shell waiting to be revealed. Social relations,
institutions, our prejudices, or our mental restrictions are thought of as barriers to
reach truth, reality. | do not totally agree with this idea because those barriers also
shape reality but still we have to demarcate between what is real and what is
presented to us as real. Remembering Baudrillard’s provocative argument that the
Gulf War took place on CNN,* | attempt to explain how materialist conception of
reality serves as a basis for answering such questions. The Gulf War took place in
Kuwait. | understand the importance of the problem that television has created a

new sort of reality. But we all live in the reality, although it is captured by TV.

2 Ipid., xiv
% Ibid., 66.

% Jean Baudrillard, The Gulf War Did Not Take Place, trans. Paul Patton (Bloomington: Indiana
University Press, 1995).
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And, it does not matter whether we accept it or not, we have to wake up when

bombs are coming on us.

In brief, historical materialism claims that human labor shapes physical reality. At
the beginning, |1 maintained that physical reality is not bare which means that
human beings give meanings to the physical world. As production processes of
material conditions turn nature into a human construct, productive activity of
human beings establish history, social structures, cultures, morals and peoples’
relations with all those. However, historical materialism indicates that these
historical and social formations do not coincidentally appear. Their appearances
are governed by the development of productive forces and the relations of
productions that prevail through them. In a single sentence, those who own the
forces of production determine the current institutions and relations. That is, in
order to preserve their distinguished positions, the ruling classes formulate
illusionary realities, such as ‘that we are rational beings’ and ‘we have chosen our
lives’, or ‘that the war took place on TV’. To differentiate what is real and what is
illusionary, we should look at the grounds of those material relations and take our

sides.
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CHAPTER 11

SEARCHING FOR THE BEARERS OF JUSTICE

3.1. Introduction

In the previous chapter, | attempted to expose what a materialist ground of justice
looks like. | emphasized that any social or moral theory has to rely on a sort of
ontology and a world-view and so, | have tried to present how a materialist world-
view can enable some criteria in order to handle the main dilemmas related to the
problem of justice. | argued that justice is not derived from our innate and self-
evident morality and it is not merely an outcome of a legal system; but it has moral
and biological foundations as well as legal bases. | did not answer the question of
what justice is yet: my attempt is to prepare a ground and a context in which we
can deliberate about both some demarcation criteria and some principles of justice.
I have not said much on the human beings who are the subjects of and subjected to
justice, either. This chapter is devoted to questions regarding the bearers of justice;
i.e., if these bearers are individuals and if so, how much rational they are, or if they
are subjected to structures. I prefer to utilize the notion of “bearers of justice”
instead of “agents” or “individuals” because of two reasons. First, | object to the
usage of the words, ‘individuals’ and ‘agents’ as if these individuals and agents are
always there without questioning the ontological assumptions behind those
notions. | do not deny the existence of individuals and agents but I think that the
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notion of an agent possessing strong rational and moral capacities, being aware of
his/her interests and being reasonable when something is appropriate with his/her
interests is somewhat illusionary. In the following sections, | explain why such a
strong agent cannot be a bearer of justice. Throughout this chapter, as I did in my
previous chapter, my aim is to express that we are not special creatures of God,
whom we are made in the image of. Therefore, we should question the
comprehension of a God-like individual who is distinct from the conditions
surrounding him/her and is supra-historical and autonomous. A second reason why
I utilize the notion of “bearers of justice” instead of “agents” or “individuals” is
that bearers of justice can be structures as well, such as, economic, social, cultural

or political structures and institutions.

Handling the notion of the individual constitutes the main artery of the issue of
justice. In this chapter, 1 critically examine the human individual and capacities
attributed to the human species. Today, the human individual is understood and
defined in terms of four main characteristics; namely, a-historical, rational,
autonomous, and atomistic. Here, my initial aim is to underline that the notion of
the individual as we understand it today is not as old as the history of humanity; on
the contrary, the concept as we utilize it today is peculiar to modernity. To this
end, I briefly review the Ancients’ understanding of individuals, which was

entirely different from ours.

Then, | explore the development of the modern sense of individuality. | concisely
handle the hegemonic discourse of individualism. My endeavor is to designate that

the emergence of the notion is very important in that all human beings have been
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regarded as equal and their rationality and will have begun to be considered as
equal to a monarch’s and even superior to mystical explanations. However, as the
century which we live in sanctified the human individual together with its
rationality, choices, decisions, rights and liberties, individualism has turned into an
ideology of self-interestedness. That is why, the notion of the individual lies at the

heart of the problem of justice.

Afterwards, | focus on the so-called unique gift of human beings distinguishing
them from other species, which is rationality. | believe that the certain sense of
rationality attributed to the individual which I will discuss encompasses certain
features, namely, being a-historical, autonomous and atomistic. | question to what
extent human beings are rational. Through the history of philosophy since Plato, a
great importance has been attributed to the capacity of rationality. | call the
classical sense of rationality “strong rationality” and distinguish between strong
and moderate understandings of rationality—which are my conceptualizations. |
defend that human beings have rational capabilities but these capabilities are not as
strong, a-historical and autonomous as most political and moral theories envisage;
rather | argue, as moderate accounts of rationality acknowledge, that our rational
capacities have developed through history and they too are subject to causal
relations just like our other capabilities. Also, moderate conceptions of rationality
can vindicate the claim that reasoning processes of human individuals should not

be described as being atomistic.

In the second part of this chapter, I focus on the notion of individuality in

accordance with its explanatory power concerning the problem of justice. I discuss
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two different sides of the problem; i.e., methodological individualism and
structuralist objections to it, respectively. Methodological individualism employs
the individual in order to explain and construct a form of justice. Conversely,
structuralism regards justice as an ideological form of a structure. Although, I
seem to condemn individualism and to be inclined to argue for structuralism, |
criticize structuralism as well. 1 try to find a middle ground between
methodological individualism and structuralism so that we, individuals, can
demand and struggle for justice. This middle ground again has militated by
historical materialism which also has strong references to both physical reality and

its mediation through history.

3.2 The Notion of the Individual in the Ancient Ages

Before elaborating the notion of the individual in the contemporary era, | prefer to
briefly mention how different the understanding of human beings in ancient ages
was in order to underline that our contemporary sense of the “individual” is not
abiding. Long before Socrates and Plato, there used to be a different understanding
of human beings and justice as we can see through the mythologies of ancient
times that we cannot fully comprehend today. In Homeric poems, dikeé is utilized
for justice though the English translation of justice does not fully correspond to it.
Alasdair Maclntyre claims that Homeric poems cannot be accurately translated
into our present languages since our conception of the universe has changed so
much since then. For example, in order to understand the word dike, we must

assume an ordered universe, that is, an order that is of both nature and society.
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Dike means to maintain and restore the divine order.” In other words, the order
sometimes breaks down but such break-downs are also part of the order, since
justice is the means or capability of human beings to restore it. Greek tragedies
depict circumstances that are very hard for human beings to deal with. However,
coping with these harsh events brings about a certain kind of wisdom on human
beings, which is called justice, “a balancing of evil with good”.*® According to D.
D. Raphael, the relation between justice and the divine order can best be seen in
Aeschylus’ Oresteia, which “illuminates the concept of justice”, in Ancient

Greece:”’

Fate, nature, the gods-whatever name you give to superior external
powers—control the vicissitudes of human life; but when someone like
Oedipus insists on finding out the truth, however horrible, or when
someone like Antigone insists on doing what she thinks is right,
whatever the consequences, they show us the moral heights to which
human beings can ascend.®

Of course the quote is not sufficient to understand how justice used to be
comprehended in that time but I indicate the point that Oedipus was destined to
kill his father which had been predetermined long before he was born. Justice was
up to the decisions of the Gods, not up to the conscience or will of persons. Thus,

rationality, will, and conscience were not regarded as strong enough to stand in the

% Alasdair C. Maclntyre, Whose Justice? Which Rationality? (Notre Dame: University of Notre
Dame Press, 1988), 13-14.

% D. D. Raphael, Concepts of Justice (Oxford: Oxford University Press, 2001), 24.
" Ibid., 21.

% 1bid., 20.
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face of fate. | guess | would not be wrong to claim briefly that the sense of the

individual in ancient ages was different from ours.
3.3 Individualism

As mentioned at the beginning of this chapter, the notion of the individual stands
at the core of contemporary theories of justice. Since the purpose of indicating this
contemporary understanding of the individual is problematic, | design this chapter
of the study in two parts: First, | intend to handle the individual with its certain
qualifications as attributed to it by contemporary theories and subsequently, | deal
with a more modest version of it, i.e., methodological individualism, and its

expositions regarding the issues related to justice.

Individualism can generally be defined as a moral and political stance defending
the idea that individuals have a moral worth and they possess their own desires,
goals and values independently from other authorities above them. Although the
usage of the concept of the individual goes back to centuries ago, Steven Lukes
insists that the notion of the individual as we understand it today belongs to the
nineteenth century.” Beginning with the end of the eighteenth century,
Enlightenment thinkers, Kant, Rousseau, and Voltaire, rejected any kind of
authority including God and social formations ruling over the individual’s reason

and conscience. These thinkers opposed the pressure of social organizations and

% Steven Lukes, Bireycilik, trans. ismail Serin, (Ankara: Bilim ve Sanat, 2006), 11.
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defended the glory of human beings, autonomy, privacy and self-improvement of

individuals.'®

What Lukes indicated is really important; indeed the development of the notion of
individualism cannot be distinguished from the emergence of the ideals of
freedom, universalism, egalitarianism and humanism. In addition to these ideals,
utilitarianism has played a significant role in the development of individualism.
Accordingly, individuals are unique and atomic beings. While the ends that each
individual has or sets him/herself is considered to have unique importance, these
individuals are also regarded as equal and seen as “one” in the sum total of
individuals that comprise society regardless of who each is.*®* All these ideals
together have constituted the model of the independent, autonomous, abstract and
rational individual. So, the appearance and development of the notion of
individualism has been really important for the realization of the value and rights
of human beings as persons. In his Sources of Self, Charles Taylor defines the
modern and liberal individual as a person who can choose his/her own way for
him/herself through isolating him/herself from both outside influences and his/her
momentary  wishes and thoughts and through contemplating and

reasoning.'®Adorned with liberties and rights, the individual turned into such a

100 1hid., 17.
101 1hid., 60.

192 Charles Taylor, Sources of Self: The Making of the Modern Identity (Cambridge, Mass.: Harvard
University Press, 1989), 168.
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being that questioning of his/her interests, desires, decisions and choices is all but

unquestionable.

However, as Jean-Claude Kaufmann points out, the victory of individuals is not
the success of individuals merely but a result of certain social transformations.'%®
With the rise of capitalism and liberal democracy in the United States, the

k'%and individualism has become

discourse of individualism has reached its pea
the leading ideology. It is indeed remarkable how strong the correlation between
the developments and pervasions of capitalism and individualism is; in this

context, we should be careful about the contemporary discourse of individualism.

In Bireycilik Sorunu, Philippe Corcuff observes the shift that has taken place
throughout the development of the notion of individualism. He points out that
while the notion of the individual has been established with demands for autonomy
against former collective norms, community restrictions, and the tyranny of “us”,
today the tyranny of “me” has been established over the tyranny of us.'®® That is,
the discourse of individuality presents itself as the sacred and untouchable reality.
Although the ideal of individuality may well be a kind of fiction, it is posited as
pure reality. Corcuff thinks that the abstracted individual lies at the heart of the

construction of reality, today. % I need to reiterate that I do not intend to deny the

193 philippe Corcuff, Bireycilik Sorunu: Stirner, Marx, Durkheim, Proudhon, trans. Aziz Ufuk
Kilig, (Istanbul: Versus, 2009).

104 ukes, Bireycilik, 37.
195 Corcuff, Bireycilik Sorunu, 5-6.

1% Ibid., 6.

77



existence of individuals either in the metaphysical or in the political sense. But |
feel uncomfortable with the hegemony of this discourse. The contemporary way of
viewing individuals is not the only way; even with the naked eye we can see that
Ancient Greek culture—as | mentioned above—and Eastern cultures have a
different way of grasping persons. Thus, we do not have to automatically accept

theories of justice relying on such an understanding of the individual.

As a matter of fact, one of the main arguments of this thesis is that individualism
cannot provide a satisfying ground for normativity and justice. Besides, justice and
normativity ought not to be regarded as reflections of abstract individuals.
Individualism understands social relations through individuals’ rational and
utilitarian motives. This perspective is insufficient to see other forces on social
relations. My aim throughout the chapter is to show that individuals’ decisions and
choices are not autonomous. I discuss the dependency relation between individuals

and structures at the end of this chapter.

My concern, as | said in the beginning, is with how the modern sense of
individuality affects our understanding of justice and normativity. The human
individual is conceived as an agent who is self-conscious, rational and reasonable.
From the moment when he/she is considered to be mature, this individual is seen
as making his/her own decisions and having the ability to choose the best option
for him/herself. Social, cultural and historical influences on this individual’s
decisions and attitudes are usually ignored since the individual is regarded as an
abstract and unique agent. | discuss both of these issues in detail in the following

sections of this chapter. Nevertheless, here, | should emphasize that in this sense
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being fair and moral is regarded merely as a choice of an individual. Thus, in this
contemporary age, the individual is regarded as the bearer of justice. That is,
justice is regarded as an issue brought about by the decisions of rational
individuals with atomistic and autonomous orientation. Hence, while justice is
confined to the limits of morality (i.e., moral reasoning of individuals), morality is

confined to individuals’ conscience.

After | elaborate rationality and methodological individualism, respectively, I can
substantiate my claim that individuals do not always choose what is best for them
because their rationality is not so perfect. On the contrary, as a consideration of the
evolutionary process of human species would reveal, rationality is subject to
outside influences. More importantly, we cannot conceive individuals as atomistic
beings since each individual can affect the other and their decisions are made
through negotiation with others. In addition, their decisions do not bind only
themselves; rather, all the decisions affect others’ lives. Therefore, I would argue

in the following pages that individuals alone cannot be the bearers of justice.

3.4 Rationality

When discussing the grounds of justice, at least a shared sense of it, | think the
notion of rationality must be brought into light. Attributed to only human beings,
rationality has provided a unique place to human species on the world. Aristotle
defines human beings as rational animals. When considering what distinguishes
human beings from animals, he seems right; reason—»besides labor and language
ability—has seemed to be one of the most apparent differences. Alternatively, in

his “Theoretical Rationality: Its Sources, Structure, and Scope”, Robert Audi
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indicates that attributing rationality merely to human beings themselves, i.e., their
personality, is a deficient approach since it is possible to talk about the rationality
of systems, of arguments, of emotions, etc.'”” Although Audi has a point, political
and moral theories have to assume a rationality that is peculiar to human nature in
order to attribute political responsibility to people. In fact, in both politics and
ethics, it is assumed that people must be aware of what they are doing so that they
can take responsibility for their actions. Awareness of what you do and why you
do it seems to be a basic feature of rationality, so that people can be treated as
responsible beings and all social and legal institutions can function smoothly.
Regarding this basic assumption, all political projects, even those which treat
human beings as if they are unaware of their own interests, present themselves as

if they meet human beings’ rational expectations and preferences.

The nature of rationality is a topic of interest not only for moral and political
thinkers but also artificial intelligence researchers. What differentiates human
species from others might cause humans and machines to be regarded as closer to
each other, one day. For now, according to Daniel Dennett, we do not call any
machine or system ‘“rational” although some are defined as “intelligent”, as
opposed to what Audi claims. Daniel Dennett in his “Mechanism and
Responsibility” claims that we identify rationality with an autonomous character
but concerning those intelligent machines, there is a strict causal relation between

input and output. Regardless of whether or not human rationality can be reduced to

W7 Robert Audi, “Theoretical Rationality: Its Sources, Structure, and Scope”, The Oxford
Handbook of Rationality, ed. Alfred R. Mele and Piers Rawling, (New York: Oxford University
Press, 2004),17.
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an account involving causal relations only, we can at least observe that the
explanation is not very direct as “in chemical reactions, explosions, electric
impulses, in explaining the occurrence of human motions”.'® Can we assert that
computers are thinking or fermentation of yeast is a rational process? In contrast to
Dennett’s, Donald Davidson’s answer seems to be yes; according to Davidson,
there is no need to exclude rationality from the causal chain.’® Therefore, if a
system functions well, adapts to new conditions or, produces complicated and
logical outputs from the inputs, then we can consider the system to be rationally
working. Davidson’s idea is quitere moved from the classical understanding of
rationality. For example, according to Kant, it is the self-governing disposition of
reason that proves the idea that ethics and politics are possible—if and only if
reason is not subjected to cause-effect relations. In other words, for reason to be
held responsible for its actions and intentions, it must be considered outside the

causal chain that physical beings have to follow so that it can be.

Indeed, a number of definitions of rationality have been proposed. My aim is
neither enumerating all nor formulating a novel one but presenting the common
points of these extant accounts of rationality and explaining how they influence
our general conception of justice. Contemporary theories of justice usually hold a
certain sense of rationality; accordingly, people as bearers of justice are rational

beings in this sense. So, justice is thought as something carried through these

1% Daniel Dennett, Brainstorms: Philosophical Essays on Mind and Psychology(Cambridge, MA:
MIT Press, 1998), 235.

199 Donald Davidson. Problems of Rationality (Oxford: Clarendon Press, 2004), 101-7.

81



rational individuals’ actions, rights and institutions formed by their free consents.
In this regard, | focus on rationality as one of the main characteristics of the
modern individual since this feature of human persons is one of the main

constituents of the modern sense of justice.

In general two satisfactory definitions of rationality are set; | quote them from
Alex Callinicos’s Making History: the former one is called “Weberian” by
Callinicos. According to this conception, rationality is seen as an agent’s choosing
the best way when moving towards a target.'® In other words, according to this
conception of rationality, human beings are able to choose the best way or tool
among the all givens in order to accomplish their aim, which makes them rational
beings. The latter definition seems similar to the former one: a person is a rational
creature if and only if he/she knows about what he/she want sand is aware of what
to do to obtain the object he/she wishes for.''* The difference between the two lies
in the question of whether that person has the ability to choose the best way among

the other options that he/she has before his/her.™2

As seen, while rationality in the
former is grasped as a strong faculty, in the latter it seems a bit weaker, or at least

moderate.

In this part, | argue against the sense of rationality accepted as given in most of the

moral and political theories, which corresponds to the former one above. | never

19 Alex Callinicos, Making History: Agency, Structure, and Change in Social Theory (lIthaca,
N.Y.: Cornell University Press, 1988), 7.

" bid., 6.

Y2 hid., 7.
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claim that people are irrational; my aim here is to discuss the deficiencies of those
conceptions of rationality that are adopted as given and unshakable, which | call
the “strong sense of rationality”. Contrary to the strong sense, I discuss alternative
approaches and definitions of rationality, which | call “modest”. Moreover, |
attempt to indicate that the former understanding of rationality, which | expose in
the following section, is not the only explanation and we are not forced to assume
the strong sense for our theories of justice; there are alternative comprehensions of
rationality, which are more convincing than the former one. The latter conceptions
of rationality might have resemblances with the former one and they might
represent a rationality of a liberal individual, too. Again what | am interested in
here is to shake the strong grounds of the idea of the rational—in the strong

sense—human individual which is seen as the bearer of justice.
3.4.1 The Strong Conception of Rationality
3.4.1.1 Strong Individualistic Rationality

Regarding the former sense of rationality, I prefer to utilize the word “strong”,
since it refers to a conception that is abiding and belongs to autonomous,
independent individuals. But Jon Elster calls it the “thin theory of individual
rationality”.113 “One argues, that is, that the rational agent chooses an action which

is not only a means to his end, but the best of all the means which he believes to be

13 Jon Elster, Sour Grapes: Studies in the Subversion of Rationality (Cambridge, UK: Cambridge
University Press, 1983), 1.
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available.”™* According to Elster, this conception is thin because it does not
explain the reasons behind a rational behavior.>And similarly, Alex Callinicos
5 116

calls “specification” of the “weaker”,”™ what | call the strong conception of

rationality. Elster gives an example in his book Sour Grapes:

When I take an apple from the fruit bowl... I want an apple, and | take
it: nothing more needs to said. | may add, at the risk of some pedantry,
that | believe there is an apple there; also, if I want a stronger form of
explanation, that an apple is at the time what | want most, compared to
the other options | believe to be available. In short, | prefer the apple.
There is no need to go beyond this and add, falsely, that | take the
apple in order to bring about a certain sensation in my taste organs, or
to maximize a certain sensation."’

The view that reason resembles a divine capacity goes centuries back in the history
of philosophy. This definition is admitted by a number of philosophers including
Plato, Hobbes, Locke, Kant, Adam Smith, Rawls, and so on. Regarding all these
philosophers, it is possible to maintain that, in their view, the faculty of reason has
an absolute awareness of its surroundings and of itself. Having this instantaneous
and autonomous character, reason does not allow anything to affect itself while
thinking and acting. If reason is admitted to be some howconditioned, it loses its
distinguished position and becomes more like a physical thing. Whenever reason is
conditioned, the sense of strong rationality is damaged. Thus, this comprehension

blocks some ways of investigating the nature of rationality.

114 Quoted from Callinicos, Making History, 7.

115 Elster, Sour Grapes, 1.
116 callinicos, Making History, 7.

W7 Elster, Sour Grapes, 5.
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In spite of its “thinness”, to use Elster’s words, this conception of rationality is still
acknowledged as the basis of ethics and politics. | try to enumerate some pre-
suppositions of this strong comprehension of rationality and the shadow it casts on
the moral and political realm. The thinkers that I mentioned above do not
necessarily or explicitly adopt all of these assumptions, but I will argue that the
assumption of an agent having the ability to choose the best is nevertheless more

or less based on the premises | identify below.

First of all, it is assumed that there is an independent subject who can be held
responsible for his/her thoughts and actions since the subject him/herself has the
ability to determine his/her actions. According to Macdonald and Pettit who in
analyze and criticize this conception of rationality, this subject is called an
“agent”. Butthey argue subjective and unique “action cannot be explained solely in
terms of individuals’ properties, beliefs, desires etc.” and that “these explanations
must also make irreducible reference to institutions (or more generally to
structures...)”.**® In other words, as Macdonald and Pettit point out the strong
sense of rationality sees the agent as free from any determinations; so influences of
social structures on individuals are ignored. Accordingly, human beings are
regarded as atomistic individuals; their interaction with other people, nature and

society are ignored.

Secondly, it is assumed that the agent is conscious of his/her alternatives in the

ethical and political realm but without being subject to any determination except

118 Quoted from Callinicos, Making History, 8.

85



the imperatives of reason. If we remember the natural law theorists, they say that
reason has the ability to distinguish between good and evil. So, the individual is
aware of his/her choices but as Kant would claim he/she ought to pursue his/her
reason which directs the agent towards the good, rather than his/her bodily

impulses.

Then, the third assumption is that an agent has a capacity to pick what is the best
among alternatives. Audi maintains that encompassing perception, memory and
consciousness, reason used to be seen as the basic source of rationality;
nevertheless, owing to the fact that experience is excluded from the capability of

reason, this classical understanding of rationality is “misleading”.**®

If reason had such an omniscient character, everything would be better today, but
indeed it is not. The world has been the scene of a number of irrational actions,
behaviors and events. Human beings sometimes may not be aware of even some
simple interests that they might have. For example, take a citizen who would like
to pay fewer taxes. A political party promises to voters that it will decrease taxes if
it is elected. Our reasonable citizen votes for that party among the other options.
S/he thinks he is making the best choice for him/herself. But in doing so, has he
questioned exactly how that party will reduce taxes? Suppose that the party wins
the elections and privatizes some state enterprises. It is thus able to decrease taxes

because it needs fewer amounts of funds for the public service now. Despite the

19 Audi, “Theoretical Rationality”, 18-9.
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fact that the citizen pays less tax money, actually more money goes out of his/her

pocket since s/he pays money to private enterprises for public service.

As can be seen from this example, this understanding of rationality is unable to
answer some questions: such as, how can we know whether A is conscious of what
s/he really intends; how can we be sure that the options before him/her are not
different from what s/he wants to see or is made to see; how can s/he know that
what s/he chooses as his/her best option is anything other than the option some
other party oriented him/her towards to choose? Regarding the example, the
citizen supposed that if s/he paid less tax then s/he would save more money. S/he
was not aware of the fact that s/he actually did not want to have to “buy” public
services. S/he thought that the best option among the others that s/he could think of
was the party which had made a promise to reduce taxes. Thus, s/he could not see
beyond what is given to him/her and did not choose what the best is for him/her

eventually.

3.4.1.2 Strong Collective Rationality

Jon Elster puts forward also the notion of “thin collective rationality”. It is thin
because of the same reason that strong individualistic rationality is, i.e., rationality
or the reasons behind a rational behavior are not explained. Here again | prefer to
use the term “strong” since we are still talking about autonomous, independent
individuals and their abiding rationality. If these independent individuals are
preserved, how can we talk about their collective assemblies and a rationality of
the collective body? According to Elster, the thin rationality of a collective group

is different from the sum total of rational tendencies of the individuals composing
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the group. Elster states that we sometimes observe an individual sacrificing his/her
interests for the sake of interest of the group.'”® Or, individuals make their
decisions by taking into account the decisions of other constituents of the group. It

is for this reason that | discuss collective rationality under a separate section.

Game theory is a discipline that searches and predicts how “strategic interactions
among rational players produce outcomes with respect to the preferences (or
utilities) of those players, none of which might have been intended by any of
them.”*?* Accordingly, rational individuals in a group make their decisions
separately but they also consider how others will decide and how their choice will
affect the final result. “Chess is an example, as are firms competing for business,
politicians competing for votes, jury members deciding on a verdict, animals
fighting over prey, bidders competing in auctions, threats and punishments in long-
term relationships, and so on.”'?> Game theory relies on rational choice theory,
which assumes that “a decision maker chooses the best action available according
to her preferences.”?® Here, what motivations are behind the preferences does not
matter; it can be either selfish or altruistic."* But feasible and optimal benefits are

targeted.

120 Elster, Sour Grapes, 26-7.

2L Don Ross, “Game Theory”, Stanford Encyclopedia of Philosophy,(Fall 2010
Edition)http://plato.stanford.edu/entries/game-theory/

122 Cristina Bicchieri, “Rationality and Game Theory”, The Oxford Handbook of Rationality,ed.
Alfred R. Mele and Piers Rawling, (New York: Oxford University Press, 2004),182.
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Elster regards game theory as a “tool” in order to understand the interdependent
strategies of the constituents of a society. First of all, this tool assumes that
decisions regarding other’s decisions are made. But the members of a group do not
come together and discuss their options when making such decision (about others’
decisions); rather they try to guess each other’s moves. This is because, although
they compose of a group, they are still taken as atomistic individuals. Then,
according to game theory, the reward or the end-product at the end of the game
depends on the total decision or action. Besides, the reward or punishment of an
individual depends on others’ punishments or rewards.’® Elster gives a
hypothetical example: in a village, as a result of increasing population, people
want to cut trees and make new cultivation areas. If everyone cuts trees in their
own field, then there is going to be land erosion. The optimal end would be to cut
some trees to ensure new cultivation lands but not so many as to lead to erosion.
Here, people do not make their decisions collectively, while trying to predict

others’, they make their own.'?

As seen from the example, both the punishment
and the rewards that the group members will get at the end of the game depend on
other group members’ decisions. Game theory or rational choice theory ignores, as
Elster points out, that the motives behind our decisions have a reference to

others.*?’Game theory treats individuals as if we make our decisions in our own

cubicle. However when we make those decisions we are affected by our circle,

125 Elster, Sour Grapes, 13.
1% bid., 27-8.

27 1pjd., 13.
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society; we are connected to, influenced by and take into account what others will
do. More importantly, we discuss and deliberate before making our decisions or
we should do so. It should also be added that there are many more complicated
ways in which social elements factor into our decisions and choices (such as,
cultural backgrounds, mass media, and so on).In short, our decisions are not the

results of our individual deliberation processes only.

3.4.1.3 Deficiencies of the Strong Comprehension of Rationality

Nearly all political philosophies involve a conception of human nature which
molds and is molded by their political models. Political projects promise to assure
what is good for peop leand how to define the human good is related with how to
define human nature. Classical economy, for instance, takes human beings as
having unlimited needs while the world with its limited resources cannot satisfy
those needs, so, according to classical theorists, the task of economy is to balance
unlimited desires with limited resources. Thus, considering human nature to be
selfish may lead to the development of a model that is based on repressing or
managing the unlimited appetites of human beings. The debates on rationality,
especially rational choice theories, focus on how to establish a balance not only
between selfishly desiring rational human individuals and resources but also
among the members of the society composed of rationally self-interested human
beings. Some of the theories of justice presuppose a competition among people
and for nature and accordingly, form their solutions in terms of how this
antagonism can be controlled and how some reconciliation can be achieved among

these rational individuals.
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Concerning both individualistic and collective strong conceptions of rationality, a
number of deficiencies and objections can be enumerated. In the passages above,
including the natural law section in the previous chapter, | have already presented

some of them. But here | want to do a quick recap and also add a few more.

First, in accounts of rationality that | name “strong”, history is almost never
mentioned concerning either the faculty of reason or the ability of rationality. So,
both the individualistic and collective strong senses of rationality are supra-
historical. For those who understand rationality in the strong sense of the word, it
is a capability of a faculty called reason which is as old as human beings’ first
appearance on the world. This is true for the capacity of rationality as well as for
rational argumentation. The way it was when it first appeared is believed to be still
preserved without any change. This approach is totally opposite to what
evolutionary theory tells us about the emergence of human beings. According to
evolutionary theory, human beings have evolved and gained their skills including

their capacity for rationality and argumentation within thousands of years.

Secondly, as | discussed briefly above, while the notion of rational agency is
widely accepted as an intrinsic feature of human nature today, it was not so in the
ancient ages and in non-western-cultures. In Ancient tragedies, for example, the
doer, the person is to be fated to be. As A. W. H. Adkins claims, our very neutral
notions peculiar to individualistic rationality such as decision-making, will, and

intention do not appear in Homeric poems.'”®Furthermore, | referred Finnis’s

128 Quoted from Callincos, Making History, 11-2.
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interpretation of classical understanding of rationality in the section 2.2.3 that all
activities including physical ones making human beings human are called rational
on the condition that they must be directed to the good. Thus, the conception of

strong rationality has also appeared through time in the history of thought.

Thirdly, when our individual actions are considered, the answer to the question of
whether we are rational and conscious agents is intuitively “yes.” For example,
when | desire to drink a glass of water, | am aware of the fact that | must stretch
my arm to the glass and water and when | do the right movements; I can achieve
what | want to do. In this case, no one other than me directs me to the glass. I
intend and | act. However, when we narrow down the scale or look at the larger
groups of individuals, it is not difficult to see that when individuals act as a
member of a body; they are influenced by the group and their rational thought
processes are directed by determinants other than sole rationality. So, even if we
accept the strong sense of individualistic rationality, we could not use it to explain

how groups are manipulated.

Fourth, as | mentioned before, desires, choices, and strategies of individuals are
mainly based on communities or societies those individuals were born in.** If we
define them as spontaneous, we would be neglecting effects of circumstances as if
individuals were not living on the world. Game theory or rational choice theory

ignores, as Elster points out, that our motives behind our decisions have social

129 Elster, Sour Grapes, 13.
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backgrounds.*® That is, our desires affecting our decisions are not only rational

but also social and cultural.

Fifth, as Audi maintains, the capacity of rationality is severed from experience.
Experience has no role in the process of reason’s decision-making.***Audi
maintains that encompassing perception, memory and consciousness, reason is
used to be believed as the basic source of rationality: nevertheless, owing to the
fact that experience is excluded from the capacity of reason, this classical

understanding of rationality is “misleading”.132

Eventually, the subject of liberal democratic organization of a society requires a
strong sense of rationality. And, justice is regarded as an issue of human agents
being aware of their own interests and making their decisions in their own separate
habitats. This isolated, atomic and rational sense of individual gives us the wrong
idea of human beings and bearers of justice because of the reasons that I listed

above.
3.4.2 The Moderate Conception of Rationality

When the strength of rationality is undermined with the help of evolution theory, a
new comprehension of rationality including an explanation of irrational behaviors
of human beings becomes necessary. In contrast to the strong comprehension of

rationality, some thinkers including Elster, Dennett, and Davidson put forth a more

30 1bid., 13.
BlAudi, “Theoretical Rationality”, 18-9.

132 1hid., 18-19.
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moderate understanding of rationality. I choose the term “moderate” in contrast to
“strong”, but this should not suggest that the moderate comprehension is not “well-
grounded”. On the contrary, it presents more plausible and “strong” explanations
concerning the nature of rationality. Indeed, each of the thinkers can be evaluated
under this title have a different definition of rationality but all oppose a supra-
historical and supra-natural understanding of it. And, they all attempt to take into
account motives, intentions, and similar conditions which determine our rational

behaviors.

Callinicos simply defines such kind of rationality as follows A is rational if and
only if A aims at P and knows that x is the way to get to P, then A does X, if A is
not impeded by any internal or external conditions.™*® In other words, a rational
being is identified with one who does what is required to get what is intended,

unless it conflicts with other priorities one may have.'**

According to this modest
sense of rationality, as a human, | may not be aware of all the possible options
spread out before me. Because of this, | may possibly not choose the best option.
However, | am sure that | can grasp the way or the tool that will help me to attain

what | want or seem to want.

Daniel Dennett maintains that similar sorts of rational systems can be observed in

both animals and artificially intelligent systems if they have some language skills

133 callinicos, Making History, 49.

1% bid., 6-7.
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or can show what they intend.** Those systems can determine the appropriate
means on the way to their goals and they have the ability to distinguish
contradictions. The human organism, certainly, appears to be more complex than
other creatures. In a similar way, the rationality of the human organism is more
complicated than simply eliminating conflicts and pursuing targets. Nonetheless,
the complex nature of human rationality does not vindicate the strong

understanding of it.

In their “Introduction” to The Oxford of Rationality, Alfred R. Mele and Pierce
Rawling make a distinction between theoretical and practical rationality: the
theoretical rationality functions an epistemic concern over “what is rational to
believe” and the practical is “what is rational to do”.**® | consider this distinction
very important. Even though believing and acting are closely related, in many
cases a contradiction arises between what is believed and what is done. When
someone cannot achieve to do what is rational and goes on the other way, s/he will
rationalize what s/he has done. The example of “sour grapes” which Elster referred
explains this psychology of human beings: A fox wants to reach a bunch of grapes

but it cannot, then it says that those grapes are sour.™’

A different understanding of being a person can be proposed in accordance with

the so-called modest sense of rationality. So, instead of the concept of individual

135 Dennett, Brainstorms, 23.
1% Alfred R. Mele & Pierce Rawling, “Introduction”, The Oxford of Rationality, 3-4.

37 Elster, Sour Grapes,109.
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we can use the word person which is less theory-laden. Persons are rational beings,
too. Besides, they have the ability to speak and their consciousness is highly

advanced compared to animals. I prefer to quote Dennett’s definition of person:

[i] Persons are rational beings;

[ii] persons are beings to which ... intentional predicates [i.e. beliefs
and desires], are ascribed;

[iii] whether something counts as a person depends in some way on an
attitude taken toward it, a stance adopted with respect to it;

[iv] the object towards which this personal stance is taken must be
capable of reciprocating in some way;

[V] persons must be capable of verbal communication;

[vi] [persons are] conscious in some special way [namely they are
aware of having engaged in actions and therefore can be held
responsible for them]. **

Here Dennett indicates that persons have rational intentions and they are conscious
to a certain extent so that they can take responsibility for their actions.
Nevertheless, Dennett does not claim that those intentions are peculiar to that
particular person; unlike Kantian autonomous individuals, “anyone’s beliefs and

desires must be those he ‘ought to have’ within the given circumstances.”*

Who opposes the strong sense of rationality and adopt the more moderate senses of
it can support liberal economies and agree with some versions of individualism.

For example, Jon Elster maintains methodological individualism “the elementary

138 Dennett, Brainstorms, 269-71, 281-5, Callinicos, Making History, 5.

139 Callinicos, Making History, 6.
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unit of social life is the individual human action” and “to explain social institutions
and social change is to show how they arise as the result of the actions and
interaction of individuals”.**® However, the point is here that Elster opposes the
idea that rational individuals are atomic beings making their decisions without any
contact. Therefore, the more modest understandings of individual and rationality
can relatively be permissible for a theory of justice since he gives a place for social
interaction and dependence between individuals. Furthermore, he investigates the
nature of rationality and factors influencing rational thinking and behavior such as
“forbidden fruit is sweet”, addiction, manipulation, resentment, wishful thinking in

i 141
addition to “sour grapes”.

Thus, as can be seen, there are other ways of understanding humans’ capacity of
rationality and human individual as persons. We can place rationality and rational
individual in history so that we can understand how human beings’ ways of
thinking are evolving and conditioned by historical circumstances. If theories of
justice disclaim grounding justice on the idea of rational individuals as in the
strong sense, then, explaining injustices will be easier. That is, justice would not be
reduced to individuals’ rational choice and conscience; rather it could be grasped

as a social phenomenon binding whole society.

140 http://en.wikipedia.org/wiki/Methodological_individualism

141 Elster, Sour Grapes, 111-125.
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3.5 The Debate between Methodological Individualism and Structuralism

Concerning Bearers of Justice

I would like remind that in the first part of this chapter my aim was to demonstrate
that the individuals having strong rational capacities cannot serve as bearers of
justice. That is, the previous part was devoted to a critique of assuming certain
descriptive features of individuals. Nevertheless, | have not mentioned yet
functional usage of individualism, so this part is allocated to handle functional or
methodological practice of individualism. Regarding the issue of justice, one can
explain justice and injustices with the help of individuals’ decisions and actions.
However, this is not the only way of explanation: one can explain justice through
some determinations of structures, i.e., cultural, economic, social and so on. |
discuss the two opposite sides of the problem and try to find the best way for both
explanations of our current norms of justice and demarcation between the norms

and decisions regarding justice.

To this end, | pose three controversial examples taking place in the news in short
course and discuss methodological individualism and structuralism in terms of
their approaches to these problems. These examples represent a certain sense of
justice licit in our contemporary world. In the first example, a girl from Oxford
University sells her virginity by public auction on internet. After this news, we
have begun to hear other girls from other decent universities selling their

virginities in order to pay their university fees.'*? Second example is that after the

Y2 http:/lwww.telegraph.co.uk/education/educationnews/8239070/ Teenage-student-sells-virginity-
online-to-fund-tuition-costs.html
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economic crisis which Greece severely faces with, Angela Merkel, German
president, proposed Greece to sell some islands on the condition that they can pay
their debts.**® This offer was made about one and a half year ago and in these days,
Greece put on the market almost any public enterprises and sources including
islands, railways, airports, harbors, highways and so on. The third interesting
example is from Poland: A Polish citizen advertised on a newspaper before the
general elections in June 2010 that his vote is on sale. After a year, the same event
happened in Turkey: before the general elections, two Turkish citizens unaware of
each other from different regions of Turkey offered their votes for sale.** | have
chosen these examples since whether they are immoral or unjust is highly doubtful
and arguable. Although they seem immoral, it is yet difficult to condemn them as
unjust. In the following two sections, | discuss the subjects of these examples as
bearers of justice. | have two questions in my mind: The first is whether these acts
originate in the private intentions of the subjects or they are the natural outcomes
of contemporary moral and legal paradigm. My second question if it is possible to
condemn these subjects mentioned in the examples morally and legally since I aim

to find some criteria in order to demarcate between what is just and what is unjust.
3.5.1 Methodological Individualism

Methodological individualism “amounts to the claim that social phenomena must

be explained by showing how they result from individual actions, which in turn

3 http://www.hurriyet.com.tr/ekonet/14003710.asp

Yhttp:/lyenisafak.com.tr/Gundem/Default.aspx?t=09.03.2009&i=173967;
http://www.haberturk.com/yasam/haber/132338-satilik-oy
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must be explained through reference to the intentional states that motivate the
individual actors”.* Indeed, methodological individualism can be concerned as a
different version of the orthodox conception of agents. | attempted to handle the
basic characteristics of this conception of agents in the previous sections.
However, the methodological individualism avoids some of these metaphysical
presuppositions. Instead, it makes use of individualism for its explanatory power.
For this reason, it is called methodological individualism; individualism here has
an epistemological function in order to explain social and historical events. Macro
facts can be reducible to micro basics; that is, bigger social events rely on actions

of individuals and individuals’ private intentions behind those actions.**°

While the orthodox conception of agents is a long-standing way of grasping
human person, methodological individualism is first formulated by Max Weber, so
it seems quite a recent approach.™*’ Despite the fact that Weber himself prefers to
work with the notion in order merely to give an account for sociological and
economic phenomena,'*® methodological individualism, after Weber, has utilized
also for analyzing the realm of values. Accordingly, if a norm appears as a
prevalent opinion for a society, private purposes of individuals living in that

society can be the account. “The idea has also been used to attack, among other

% Joseph Heath, “Methodological Individualism”, Stanford Encyclopedia of Philosophy(Spring
2011 Edition), Edward N. Zalta (ed.) http://plato.stanford.edu/entries/methodological-
individualism/.

146 Callinicos, Making History, 5-8.

" Ibid., 22.

8 hid., 7.
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ideas, historicism, structural functionalism, and the roles of social class, gender

.. . e 4. . . 14
roles, or ethnicity as determinants of individual behavior.”**

Regarding the three challenging examples that | brought up in the previous section,
a methodological individualist would claim that who wants to sell something
within the limits of law can sell and the decision to exchange anything is most
probably the result from some personal intentions of the agents, unless that agent
is forced to do so. In a sense of free market, anything can be offered and
acceptance of the offers is again the issue of free market. That is, girls can sell
themselves by auctions if this will not cause a problem with the revenue office.
And, Merkel’s offer is merely an offer; it seems indecent proposal, though. But the
final decision would be Greece’s. The last example seems to undermine
democracy; maybe because of this, some legal and moral concerns may appear but

the decision is made by the agent him/herself.

Thus, methodological individualism does not give an account of why these three
situations have appeared in this decade. After one of the news is heard, similar
events have happened subsequently which is considered merely a coincidence by
methodological individualism since individuals are regarded as unique and
autonomous agents. In brief, methodological individualism understands certain
senses of justice as they are related with particular conscience of individuals.

History has none or very little role shaping individuals’ apprehension of justice. If

9 http://en.wikipedia.org/wiki/Methodological_individualism
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there is a wrong in a situation, the individual is regarded as the responsible of the

guilt.

Indeed, Hegel, Nietzsche and Marx severely criticized orthodox conception of
agents and proposed their alternative conceptions; structuralism took their
criticism forward and propounded just the opposite ontology. After reviewing
main arguments of structuralism with the help of these three interesting examples,

| pose an alternative way regarding our contemporary conceptions of justice.

3.5.2 Structuralism

Having appeared on the scene history of thought in 1950s, structuralism has
shaken the foundations of individualism. It was originated as a linguistic theory at
first but then has been used to articulate anthropological, psychoanalytical and
sociological issues. Structuralism takes social structures in order to explain social
and cultural phenomena, that structures renders not only all social and cultural
phenomena but also individuals possible. What is peculiar and novel to
structuralism is its proposal that individuals and individuals’ actions and intentions
can be reduced to social, cultural, linguistic and economic processes. Adopting
almost the same tenets, post-structuralism has emerged as an internal critique.
Accordingly, post-structuralism retains both of the main arguments of
structuralism; that is, structures are ontologically basic and individuals are also
outcomes of those structures. However, for post-structuralism, structures are less
concrete; they are transitive and open systems. In fact, it is highly controversial

how to distinguish structuralist and post-structuralist thinkers and thoughts. Thus, 1
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handle structuralism and post-structuralism as related theories and ignore their

slight differences.

Unlike methodological individualism, structuralism founds social, cultural,
economic and linguistic structures, all social and individualistic events on which
take place. Regarding the matter of justice, structuralism justifies some senses of
justice and some forms of injustices with the help of the basic structures
underlining them. So, there can be no understanding of justice independent from
any social, cultural and economic networks. What Eagleton claimed about the
relation between culture and power can be repeated for the relation between justice
and power: We cannot escape from the power and hide behind justice as if it is a
shelter since power and justice are one within the other. Justice enables legitimacy
of power.* So, justice is never innocent. For example, in the ancient ages, slavery
was legal and even a sign of prestige for people who owned some slaves. Citizens
and even some slaves did not grasp slavery as unjust. Today, slavery is legally and
morally condemned, although different legal forms of slavery persist. Some of the
forms of slavery such as seasonal and temporary employment, labor of immigrant
are adopted as legitimate. Thus, a historical moment defines its form of justice.
Compared to the earlier forms through the history, today’s understanding of
human rights and justice are considerably advanced. According to contemporary
understanding of justice, domination, oppression, violence, restriction of certain

freedoms are illegitimate. However, different forms of suppression persist and are

%0 Terry Eagleton, Kuramdan Sonra (istanbul: Literatiir Yayncilik, 2004), 98, 101.
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legalized. That is, our contemporary paradigm has brought about new forms of

justices and injustices.

In this sense, structuralism enables us an account regarding the question why these
certain forms of justice are regulated in this particular era and an ability to see

what lies behind natural-looking social and individualistic behaviors.**!

According
to a structuralist explanation, neither the girl selling her body, nor Merkel’s
suggestion nor Polish man’s advertisement stem from supra-historical
understanding of freedom and justice. When the free market ideology is adopted
legal and moral in the name of freedom, there seems no possible way to condemn
those agents in the examples. Neo-liberal substructure brings about a certain sense
of superstructure which legitimizes marketing our bodies, countries, consciences,
thoughts and political decisions as our labor power. Consequently, all these agents
seem innocent and those offers are just. For example, two hundred years ago,
could we grasp these as freedom? | believe, no. On the contrary, if remember
Locke and classical liberalism, there are regarded inalienable rights. So, we cannot

sell or transfer our body, vote and country. Nevertheless, neo-liberalism’s justice

makes possible and legitimize giving up our so-called inalienable rights.

Although structuralism gives the ability to understand why people have a certain
sense of justice and why we all usually think that this sense of justice is natural
and supra-historical, it is quite impossible to claim, “these offers are unjust” within

the structuralist discourse since structures are regarded as prisons. If we are in the

151 Eagleton, Kuramdan Sonra, 54.
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prison, we cannot go out and look at it from the outside. Therefore, we cannot
condemn neo-liberalism morally. According to Richard Rorty, it is ironical to
judge a structure in which we live in, too. Rorty claims that any theory is a way of
justifying our life-projection. However, since we have to justify our projections
within our own culture and life-style, then we cannot go beyond what is given in
our culture. So, we cannot find a ground for our culture and life-style. We can
explain it but we cannot judge.’®® Thus, structuralism provides an account but

takes away our right to judge and condemn.

Besides, for structuralism and post-structuralism the matter who will judge is not a
proper question as well. For example, for Louis Althusser, the subject is merely an
ideological outcome. We are not the persons to judge or to be judged. Similarly,
Foucault claims that the subject is one of the primary results of the power.***While
Nietzsche declared the death of God and Foucault declared the death of human
subjects, so, we —subjects or agents— are social constructions. Therefore, for
Foucault, neither resistance nor alternative power pursuits can be exterior to the

power.

Despite the fact that Foucault and other structuralists propose resistance to a
certain structure and power, however, this resistance would be internal to the
current structure. The structure enables some ways outs. But the critical point here

is that the way out are considered without any subject and consciousness. After the

152 1hid., 55-6.

153 Callinicos, Making History, 34.
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declaration of the death of the subject, normative judgments such as good and bad,

true and false, real and ideological become obsolete.

As | said before, my aim is to condemn these three subjects but structuralism does
not seem to make possible to criticize those offers. So, | discuss in the following
section if there is any other way to conceive structures which provide some criteria

to distinguish between just and unjust.

3.5.3 Structures as Possibilities

Concerning my initial question whether the bearers of justice are individuals or
structures, | have tried to expose some distinctive aspects of both methodological
individualism and structuralism. In the former, the notion of individual comes up
as a bearer of justice which means that individual is the one who is both the cause
of and responsible for his/her moral behaviors. In the sections that | argued some
of the typical characteristics of contemporary understanding of individual, 1
attempted to show that a-historical and autonomous comprehensions of persons are
misleading. In the same way, justice is a social and historical phenomenon that it
should not be reduced to individuals’ personal decisions. In this section, I aim to
reveal how the girl selling her virginity, Angela Merkel offering Greece to sell its
islands and the citizen advertising his vote represent the contemporary sense of

justice.

During the initial stages of capitalism, equality, freedom and justice were the basic
principles that the bourgeoisie tried to launch for their promise of a more decent

life. For the classical liberal thinkers, freedom has to be protected by inalienable
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rights. For example, for John Locke, it is totally unacceptable to put our own body
and our own country on the market, even though it might be a result of a free
contract. In this regard, classical liberalism’s understanding of justice seems very
different from that of neo-liberalism. The examples that | gave above correspond
to neo-liberalism’s understanding of justice. Even Locke himself could not
imagine such a world that anything can be salable. Indeed, since when it was
acknowledged as legal and legitimate that human labor can be marketable by a
contract, then in time, any sort of contract based on the consent of the parties has
become perceived as legitimate and just. In brief the initial principle that liberalism
justified includes antecedents of future understanding of market rules since the
beginning. That is, classical liberalism shielded neo-liberalism’s values, morality,

law and sense of justice.

So far | agree with the account that an economic structure generates a certain sense
of justice. That the questions whether sub-structure determines super-structure or
individuals build structures have been discussed so much. However, what
important here is that the relations between sub-structure-super-structure and

individual-structure provide a satisfying account.

Structures provide us some sort of grounds; we can know through and make our
judgments on that.*>*When we realize that we are standing on a certain structure—
| prefer to understand structures as grounds which I will explain later—we begin to

be aware of some differences between real issues and illusions that structures

154 Eagleton, Kuramdan Sonra, 138-139.
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makes us to see. So, structures present us a ground of truth as well. However,

structuralists would reject to make normative claims on these grounds.

Structuralists usually ignore the possibilities that structures enable us such as
judging and changing them. In their book Reading CapitalLouis Althusser and

99155 Wthh

Etienne Balibar stress on “the existence of the structure in its effects
means that here is no structure somewhere out but its presence can be found in its
effects. That is,—as Giilnur Acar Savran points out— the structure is
comprehended as a conceptual thing rather than a tangible phenomenon.'*®
Althusser and Balibar claims that the structure has a “metonymic causality on its
effects” since the structure is an “absent cause”.” In other words, structures are
interior to their effects which brings about there is no tangible cause such as
structures but only their effects. Acar Savran comments on that the existence of the
structure in its effects gives rise to the reduction of tangible relations into absent

causes and concepts.™®

Although we interpret and understand the world through
concepts, the world and life do not merely formed by concepts and abstract
structures. There are real relations in life and structures have to rely on a certain

reality. Again with the words of Savran Acar, the physical reality exists before our

thinking has abstracted it. Although Althusser and Balibar justify their theories

55 ouis Althusser, & Etienne Balibar, Reading Capital, trans. Ben Brewster (London: New Left
Books, 1970), 188.

%8 Giilnur Acar Savran, Ozne-Yapi Gerilimi Maddeci Bir Bakis (istanbul: Kanat Kitap, 2006), 150.
57 Althusser&Balibar, Reading Capital, 188.
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through Marx’s understanding of structures. However, Savran Acar claims that for

Marx, the phenomena what we call structures are material processes.™

Alex Callinicos presents a Marxist sense of structures, too which is quite different
from what Althusser and Balibar propose. According to Callinicos, historical
materialism is a theory of structural possibilities.**®® That is, structures are usually
understood as prisons limiting and determining individuals’ actions but they also
present frameworks that individuals can act on them. Structures introduce to us

some possibilities as well, which is usually forgotten.

...structures enable as well as constrain... Viewing structures from this
perspective involves breaking with the idea of them as limits on
individual or collective action, providing a framework within which
human agency can then have free play. In so far as their position in
structures delimits the possibilities open to agents, they are also
presented with the opportunity to pursue their goals in particular
directions.'®

Terry Eagleton also maintains that living in a culture or being in a structure does

not have to mean to be in a prison.'®?

If we hold Marx’s comprehension of both
history and individual, it becomes possible to solve the dilemma realizing that
determined by certain structures the person as the subject of the life has the power

to change consciously those structures. With the words of Marx: “Men make their

own history, but they do not make it as they please; they do not make it under self-

9 1bid., 151.
180 callinicos, Making History, 300.
1L 1bid., 275.

162 Eagleton, Kuramdan Sonra, 63.
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selected circumstances, but under circumstances existing already, given and
transmitted from the past.”'®® So, the subject did not die but reconciled with
history. That is, the values and opinions of the subject have some traces of history
in which they live. In this sense, the values that the individual has are not self-
evident, ahistorical and abstract but some of them can be regarded as historical and
also universal in that moment of history. When the person realizes his/her position
in a certain moment of history, can explain and try to universalize his/her current
values and thoughts. Thus, individuals can determine and change the history, of

course, with the given frameworks.

Again, my problem is here to find a ground that we can demarcate between what is
just and what is unjust. If we take structures as grounds rather than prisons, then
we act on that ground. Regarding the examples, all three cases are unjust. If we
look at the first example, the girl putting her virginity on an auction thinks that she
does this through her free will. However, she never thinks to benefit the
possibilities given by the structure that she lives in. That is, she is neither a slave
nor her father forces her to sell her body. She is very lucky in this sense but she is
incapable of advancing her relative freedom. The girl, especially as a woman,
ought to appreciate women’s struggle and work for other women’s freedom
instead of legitimizing the idea that our bodies can be sold. Concerning the
indecent proposals of Angel Merkel and Polish citizen, they do the same thing;

they also legitimize that lands, citizens, our political decisions, our future, destiny

163 Karl Marx, The Eighteenth Brumaire of Louis Bonaparte, in The Marx-Engels Reader, second
ed. ed. Robert C. Tucker (New York, London: W. W. Norton & Company, 1978), 595.
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can be sold. We gained political participation, all of our other rights, freedoms,
with struggling through the ages. Thus, we ought to protect them and struggle for
more. The girl and the Polish citizen determine also our future; their destinies and
ours cannot be thought separate. Neither Greece nor Polish citizen not the girl do
not sell their future, they also make our futures marketable since we are not
atomistic beings. Besides, Greece is not a union composed of members whose
interests are common. These sales will serve for a certain group’s interests. All
these three subjects sell their possessions since they are in a really bad situation
and they want to save their present times. Thus, we could say that the authorities or
institutions should be charged. Indeed, those institutions are blameful but these
subjects are guilty, too. Instead of pushing forward the privileges such as equality,
freedom, and democracy that liberalism brought about, the subjects in the
examples downgrade those values and rights. So, those who are forced to sell their
labor become forced to sell everything that they have. Thus, all three examples are

morally and legally unjust.
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CHAPTER IV

SEARCHING FOR PRINCIPLES OF JUSTICE:

THE PRINCIPLE OF ABSENCE OF EXPLOITATION

4.1 Basic Principles

Numerous struggles of human beings throughout history have produced a number
of significant values such as equality, fairness, desert, freedom, human rights, rule
of law, public participation in management, and so on. These values are held to be
indispensable criteria of justice. Without any of them, justice would not be
ensured; that is, a pan of the scale would be missing. However, there are two
problems that first need to be addressed. The first is that like many of our
concepts, the concepts of equality, freedom and rights are all burdened with
different and even contrary contents, i.e., meanings. Secondly, | have to address a
potential valid criticism: if we are to envisage a new sense of justice and a new
form of society, why should we keep these values rather than develop novel ones?

This point refers to the debate on “continuity versus rupture”.

The debate on continuity versus rupture is related with how history, life and
persons progress: are all new forms of society outcomes of the past or do
revolutionary changes sweep all of the remnants of the past away? On this the

debate, I defend the side of continuity. | have a Hegelian Marxist perspective; that
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is, history progresses and when accumulations reach a saturation point, a new form
of society (with its own ideology, agency, personality, etc.) comes on the scene.
But this new form consists of older elements as well as novel ones. While a
discussion on how history advances is beyond the scope of this dissertation, when
| discuss those values that are associated with justice, | will try to touch upon why
certain values ought to be maintained and how they ought to be redefined. |
believe that we have to preserve those values, which we have developed;
otherwise, we have to accept that history is merely the history of kings; rather than
any sort of work of mass of ordinary people. What | am trying to say is that people
have struggled to acquire those values that | have mentioned above, which have
not been handed down to people by rulers. Of course history is full of examples of
deterioration in equity and fairness. But now, we have to strive to get better. The
reason why | mention the discussion briefly here is to underline that the realm of
values should not be neglected. Although, I agree with Marx’s claim that ruling
ideas are the ideas of the ruling class, those ruling ideas have appeared as a result

of progression of history; that is, struggles of deprived people.

In order to investigate what characteristics a just form of production must have, |
begin with the most problematic concept, “equality”, which has been distanced
from “fairness” since John Rawls’ claim that inequalities ought to be allowed to
achieve fairness. What Rawls points out is that the principle of formal equality
may deepen given inequalities. For example, if opportunities are offered in a way
that ensures everyone to have an equal chance of accessing them, the persons who

start ahead of others in life because of social contingencies and natural fortune are
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able to take better advantage of those “equal” opportunities.®* Rawls thinks that
this might not be fair, and | agree with him on this point. Rawls admits that the
problem stems from pre-existing inequalities but while he takes issue with the
principle of formal equality of opportunity and proposes “the difference principle”
as an alternative to formal equality of opportunity to solve this problem,'®® I am in
favor of touching more directly the reasons which ground inequalities. If we do so,

it would be possible to claim that equality and fairness can overlap.

To this end, | discuss two principles concerning equal distribution of wealth and
income—*according to labor” (according to the effort spent in order to produce a
commodity or a service, which certainly includes the required ability in order to be
able to put forth an effort) and “according to needs”. Instead of deciding which
principle provides equality (either according to labor or according to needs, or,
letting the market decide according to who will take what), I maintain that the
principle “absence of exploitation” has a critical role in dissolving the dichotomies
regarding equality. In brief, the just world in my mind is one where people are not

exploited by other people.

| do not say that exploitation is the only barrier in front of justice. A society in
which exploitation never takes place may still have some issues and problems
regarding justice. Rather, I am trying to say that absence of exploitation is one of

necessary conditions on the path going to justice. | think the issue of exploitation

164 John Rawls, A Theory of Justice Revised Ed. (Cambridge, Massachusetts: The Belknap Press of
Harvard University Press, 1999), 62-3.

1% Ibid.
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has not received the attention that it deserves by political philosophers (with the
notable exception of Karl Marx). What exploitation is and how it can be eradicated
have to be discussed in terms of all the components of justice, namely, equality,

freedom and rights.

Thus, in section 4.3 | discuss another problematic concept, “freedom”, which in
the last decades has been treated as if it is in an opposition with equality; as if we
have to choose between the two. Nevertheless, | maintain that equality is the
fundamental principle that secures the most important dimensions or forms of
freedom. Where there is subjugation, we cannot even talk about justice. So,
freedom as “absence of oppression” is an inevitable element of a just society as
well as equality. Besides, I consider Philip Pettit’s conception of “freedom as non-
domination” and Philippe Van Parijs’s conception of “real freedom” as an
alternative to Isaiah Berlin’s conceptions of negative and positive freedom. |
discuss freedom as self-realization which can be found in both Mill’s and Marx’s
formulations in 4.3.1, and which is closely related with my underlying principle

“absence of exploitation”.

In section 4.4, 1 continue with “rights”. Sometimes rights are understood as the
substance of justice, i.e., justice obtains when all rights are being respected; so the
reader might expect me to begin with rights rather than equality. 1 completely
agree that especially human rights are at the heart of justice; nonetheless, | believe
that the realization of human rights is possible only through the realization of
“actual” equality which is more than the achievement of legal equality. I consider

rights important in the sense that they determine the formal content of equality and
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freedom. Further, rights ensure the preservation of values that have been acquired
through history such as equality and freedom. | object to the classical distinction
between basic rights and social rights and claim that basic rights, social rights and
in addition to them economic rights cannot be easily distinguished from one
another. Even if we can distinguish them conceptually, | insist on the idea that
unless social and economic rights are realized, the basic human rights will be

remained too abstract, in some sense.

These three basic components of justice, i.e., equality, freedom and rights, have
been formulated and defended by different thinkers; while some of them highlight
equality and others emphasize freedom and rights. | emphasize the concept of
equality more than freedom and rights not because the other two are less important
but because | regard equality as a guarantor preserving the positive contents of
freedom and rights. | will thus argue that these three realms of justice must be

realized with the help of a fundamental principle: “absence of exploitation”.

4.2 Equality

In our century, after the Soviet Union collapsed and individualism became the
dominant ideology, political philosophers have taken a dim view of equality. In
this section, my aim is to reestablish the indispensible importance of the notion of
equality. To this end, I discuss various attributes of equality. To begin with, the
concept of justice is closely associated with equality since the most traditional
understanding of justice as “giving someone what is due to that person”
presupposes the principle of equality, i.e., treating equals equally. Then, equality

appears as a right to be equal, which I call ‘legal equality’ but there is more to the
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concept of equality than just legal equality. In the following sections, | refer to
Stuart White’s classification of the five senses of it; namely, legal, political,
social, economic, and moral.’® | attempt to show that economic equality is
essential for all the other four senses and finally I conclude that “absence of
exploitation” ought to underlie economic equality in order for equality to be

realized in its full sense.
4.2.1 Equality: Treating Equals as Equals

In his book Justice, Equality and Rights, Emmett Barcalow claims that we use the
notion of justice in a relation with three concepts, namely, equality, desert, and
right.167 He calls these three terms “the principles of justice”, since all the three
principles serve to distinguish between just and unjust actions. That is, treating
equals equally, treating individuals as they deserve, and finally treating people in
accordance with rights are the requirements of justice.'®® Barcalow explains the
principle of equality using a Kantian concept, namely “dignity”. Simply by virtue
of the fact that being human and rational, human beings have dignity and
therefore, they are worthy of being considered equal, regardless of their
nationality, religion, sex, prosperity, education and so on. Instead of utilizing the
concept “being rational” Samuel Puffendorf repeats the Kantian thought by using

the concept of conscience; accordingly, human beings have conscience that

166 Stuart White, Equality.

7 Emmett Barcalow, Justice, Equality and Rights: An Introduction to Moral and Political
Philosophy (Belmont, CA.: Thomson, Wadsworth, 2004), 54.

188 1hid., 55.
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renders them different from other beings, so they “understand and obey the moral
law”.*® Here, | would like to draw attention to the expression “rational” or
“having the capacity to follow the moral law”, which is put forward as an essential
feature of justice, as if only rational human beings are the subjects of justice.
Justice ought also to insure the mentally handicapped, although the law does not
hold them responsible for their actions. Since they need to be nourished, sheltered,

cured, and not to be harmed, they are the passive subjects of justice.

Going back to the concept of dignity, | regard the Kantian standard that human
beings have dignity and thus deserve to be treated as equals as an important
historical achievement of humanity. Although there are empirical evidences that
slavery and genocides still take place in different places of the world, the Kantian
maxim is at least accepted on principle. Nevertheless, the idea of human dignity
and treating them as equals serve us as no more than abstract principles. More
precisely, the Kantian dictum should be considered as an initial principle but then

it has to be supported with the help of other principles and practical applications.

While Barcalow regards equality as one of the principles of justice along with
desert and rights, he explains the principle of equality in terms of everyone having
equal dignity and therefore, equal rights. So, in this sense, equality and having
equal rights are not two distinct principles. But | claim that the principle of
equality ought to imply more than being endowed with equal rights. However, |

should note that in his book Barcalow is concerned with giving a detailed analysis

189 1hid., 57-8.

118



of moral and legal rights; he does not necessarily reduce equality to equal rights. |
do not reduce equality to equal rights or vice versa although | regard equal rights

as a component of equality.

The principle of desert, | believe, is also one of the other components of the
principle of equality. This oldest principle of justice includes two versions of
justice, namely, distributive and corrective. Distributive justice refers to allocation
of goods, earnings and honor. Corrective justice implies rectifying criminal issues
with the help of either reward or punishment. D. D. Raphael defines ‘the principle
of desert’ as follows: “the first idea is that justice looks to and matches merit; it
claims that people should be given what they deserve”. He proposes that this
understanding of justice aims to punish the guilty, who break the law.'"® Both the
Old Testament and Roman law appropriated this very same simple definition of
justice: “justice is rendering to each man what is his (his own, what belongs to
him, what is due to him).”*"* Thus, giving someone what he/she deserves is a kind

of equal treatment.

The principle of “giving to one what is due to that person”, as a principle of justice
concerning equal treatment of equals includes several contradictions when a
contemporary sense of justice is held. For instance, if “eye for an eye” can be
regarded as a principle of justice, it may legitimize torture and capital punishment.

But this principle may contradict basic human rights. For example, someone’s

10D, D. Raphael, Concepts of Justice(Oxford: Oxford University Press, 2001), 5.

1 bid., 1.
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right to live is taken away by capital punishment. Then, we may conclude that
fairness of the principles of equality and desert depends on how we take them. In
his book Equality, Stuart White explains how the notion of equality is complex
and controversial: “It is complex in that it is not at base a demand for a thing but
for a set of things which one might or might not view as necessarily all desirable.

It is controversial in that it sometimes seems to threaten other important values.”!"?

Carrying out the equality principle, as in the classical form brings out problems in
economic issues as well. For illustration, suppose we apply this principle to
economic issues in the following way through a formulation like “for equal wage,
equal labor”. Such an application would lead to unfair treatment between man and
woman, someone who is pregnant and one who is not, and a disabled person and a
healthy one and so on. Although this problem is quite old—maybe as old as the
first appearance of the concept of justice on the scene—in the contemporary
literature, it addresses John Rawls’s notion of justice as fairness. According to
Rawls’s notion of justice as fairness, if formal equality sustains the current natural
and social inequalities, then, the difference principle, “arranging social and
economic inequalities for the benefit of the least advantaged of the society”, is
activated. Rawls defends that all offices and positions should be open to all, but
qualifies this principle of equality of opportunity with the difference principle
which allows “inequalities only when they really do benefit the least

advantaged”.173 Rawls’s first principle of justice claims to preserve “equal basic

172 White, Equality, 1.

173 Rawls, A Theory of Justice Revised Ed., 53.
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liberties for all”.'™ However, the second principle envisages solving the current
social and economic inequalities with the help of unequal opportunity for the
benefit of the least advantaged. Although, Rawls claims that the first principle has
a priority over the second one, the concept of fairness is introduced as a corrective
tool. When formal equality is insufficient to solve injustices, this so-called

difference principle will help.*”
4.2.2 Equality Appears on the Political Scene: Equal Rights

| suppose that if we think more carefully about the meaning of equality, it will be
possible to imagine how equality and fairness could coincide. I regard recognition
of the equality of all human beings as one of the most important achievements of
humanity since 17" century. The notion of equality has been enlarged, improved

and legalized since then and I find it very helpful to follow its historical path.

John Locke prepared the philosophical ground for the idea that every human being
is equal and free in the state of nature, which is the “pure form” of humanity.176
Then, societies and governments are arranged through the consent of equal
members who belong to that society. The Lockean ideas of equality and
inalienable rights of all human beings became realized in the legal realm with the

French Revolution in the 18" century. The 1789 Declaration set forth after the

French Revolution resulted in there cognition of every human being as equal

74 Ipid., 130.
175 Rawls, Justice as Fairness, A Restatement, 42-3.

176 Although other philosophers who pointed out equality of all people can be found in history of
philosophy before John Locke but Locke is admitted as the initiator of liberal democratic equality.
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before the law. According to Article 1, “Men are born, and always continue, free
and equal in respect of their rights. Civil distinctions, therefore, can be founded
only on public utility”.*’" The French Revolution put an end to enslavement,
nobility or the idea of one person’s inherited superiority over the others in both
intellectual and practical realms. However, the revolution could not deliver all the
ideals it had promised. The world has continued to witness inequalities,
enslavements, genocides, and one nation’s domination over others after the
Revolution as it did before. Therefore, just after the Second World War, a new
declaration was required. In 1948, The Universal Declaration of Human Rights
was accepted. In this declaration equal distribution of rights are seen as the basis of
justice as well as freedom and peace. Its “Preamble” begins with this statement:
“Whereas, recognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom, justice
and peace in the world...”*"® The first article of the 1948 Declaration begins with:
“All human beings are born free and equal in dignity and rights...” It resembles
the opening article of the French Revolution Declaration except for the included
notion of human dignity. Being simply human, human beings have dignity and
therefore, they are worthy of being considered equal, regardless of their
nationality, religion, sex, prosperity, education and so on. And article 2 continues

on this point and enlarges the first article: “Everyone is entitled to all the rights and

77 Declaration of the Rights of Man and of the Citizen (1789),
http://www.hrcr.org/docs/frenchdec.html

178 «preamble”, Universal Declaration of Human Rights (1948),
http://www.udhr.org/udhr/default.htm
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freedoms set forth in this Declaration, without distinction of any kind, such as
race, color, sex, language, religion, political or other opinion, national or social

origin, property, birth or other status.”"

Considering humanity’s record of violence, this declaration is very significant but
definitely not sufficient. Since 1948, new declarations and covenants have been
arranged in order to extend and maintain human rights. Yet, inequalities persist all
over the world. | do not claim that the human rights declarations are accountable
for that as their binding and coercive power is very limited. However, apart from
that | think there is a significant problem about the comprehension of equality in
those declarations; they consider equality only in the legal sense. Every person is
considered legally equal regardless of whether they are rich or poor, healthy or
handicapped, man or woman, white or black and so on; which is definitely good
and just. However, this comprehension of equality is bound to be inadequate and it
is maybe the case that it is used for concealing inequalities. In her book Which
Equality Matters? Anne Phillips writes: “Even the most vigorous defense of
inequality typically starts from some statements of egalitarianism, employing
equality before the law to defend the inequalities of private property, or equal
opportunity to defend inequalities in income and wealth.”*® Then she gives a
brilliant example: legal egalitarianism is even defended by defenders of the British

monarchy; according to them the important point is legal equality rather than the

¥ Universal Declaration of Human Rights (1948).

180 Anne Phillips, Which Equality Matters? (UK: Polity Press,2004), 2.
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social one.’® The argument is basically that if equality in the legal sense is ensured
then it does not matter who is queen and who is servant. But of course, it does
matter. So, | agree with Phillips’ criticism concerning the approach utilizing legal
egalitarianism as an excuse for social, economic and political inequalities. 1 do not
intend to accept this excuse. Although, | grasp the universal human rights
declarations as great achievements, | acknowledge that they are insufficient, not
only in the sense that their enforcement in practice by political powers is limited
but also it does not show how they can be applicable. In order to overcome this
intangible character of legal egalitarianism, | put forward other meanings of

equality which may give us a clue for a sense of more concrete and fair equality.

4.2.3 Equal Rights on the one Hand, Economic and Social Inequalities on the

Other: But Who Makes the Laws?

Making an in-depth conceptual analysis of equality, in his book Equality, Stuart
White enumerates five senses of equality:'®* The first is legal equality; that is, the
law has to treat all people in an impartial and unbiased way within the limits of
that law’s enforcement and “no person should be above the law”. The second is
political equality which is a right to participate equally in political life. Thirdly,
‘social equality” means both “the idea of status equality” and “absence of
domination”. Fourth is economic equality which I regard as necessary for the other

forms of equality and explain in the following section. The last one is moral

181 Ipid., 2.

182 White, Equality, 4-14.
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equality meaning signifying “equal concern and respect”. This brilliant
classification of White leads us to a more adequate understanding of the notion of
equality and how it can be satisfied. To this end, | elucidate the necessities of those

five forms of equality for the realization of justice, respectively.

To begin with legal equality, even if some may believe that the impartial and
unbiased nature of law is enough to avoid discrimination, | have an unforgettable
scene from a master piece of Turkish cinema Umut, directed by Yilmaz Giiney as a
counter example in my mind. In this scene, a rich man with a Mercedes crushes a
horse-cart on a road. The coachman, the owner of the horse who owns nothing
other than the cart with the horse, and the rich man go to the police station in order
to determine the damages. While the coachman expects to get some money for his
dead horse, the police officer asks him to apologize to the rich man; otherwise the
rich man will demand money for the damage of his car. The coachman desperately
apologizes and returns empty-handed. So, the lesson learned from the story is: law

protects he who owns money and power.

It can be said that the injustice in this example is not related with the law but it is a
problem merely with wrong execution of the law. Such injustices might be
peculiar to certain states’ failure to be a rule of law. Yet if some people have
privileges in their lives; they are always privileged before the law since it is that
law that allows some people to have priority or privileges, and that same law will
preserve their advantaged position. In a very brief way, the principle of equality

before the law cannot be fully realized if other forms of equality are not satisfied.
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No sentence could explain better what | am trying to say here about the nature of

law other than David Held’s criticism of democracy. | quote it from Anne Philips:
Democracy ...is embedded in a socio-economic system that grants a
“privileged position” to certain interests. The point here is not just that
the wealthy find it easier to disseminate their views, to finance
newspapers, launch pressure groups, lunch prime ministers. More
troubling (because more systemic) is the fact that all governments
depend on the process of capital accumulation as the source of
incomes, growth, and jobs, and must therefore ensure that the
economic policies they pursue do not undermine the prosperity of the

private sector. This structural privileging of corporate power means
that the democratic playing field is never level.'®

What David Held tells about democracy is applicable to law as well. That is, it is
the stronger who makes the law and so, the law maintains the interests of the
stronger. In every era of history, this is what has happened. Thus, legal equality
does not also imply political equality. And further, absence of political equality
implies that legal equality always retains some potential to be violated. Indeed the
fate of political equality is the same as that of legal equality since those who own
the money can determine candidates, can support and advertise them in many
different ways or found political parties, organizations. “In a private property,
market-based economy, richer individuals will have a lot of control over business
99184

investment decisions and this power might constrain how government can act.

Anne Phillips claims: “Marxists, in particular, came to regard political equality

183 Phillips, Which Equality Matters? 17.

184 \White, Equality, 5.
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almost as a confidence trick, a surface egalitarianism that obscures or legitimizes

deeper inequalities in social and economic life.”*®

Thus, if we assume that legal and political equality could be ensured while
maintaining economic inequalities, some people still will always have more. To
take precautions against this, equality of opportunity and positive discrimination
(if equal opportunity does not ensure that everyone has equal access to given
opportunities) are usually suggested by contemporary political philosophers. All
those sorts of suggestions seem to be helpful to solve the apparent results of social
and natural inequalities. However, | do not really understand why we should deal
with merely consequences rather than finding a way to address the causes and

equalize the grounds.

As a result, attempts to ensure legal and social equalities are to be doomed to be
insufficient if economic inequalities are preserved since the gap in income
distribution affects severely equal participation in politics; i.e., in legislation and
executive. Besides, those who cannot take place in legislative and executive
processes either directly or indirectly would not be socially and morally equal, as
expected. “Economic equality has certainly fallen into disuse, tainted as it is by the
failures of socialism, and made to seem hopelessly out of kilter with celebrations
of diversity and choice.”*® The experience of real socialism in the Soviet Union is

usually interpreted as an unsuccessful utopia; rather than merely an experience. So,

18 Phillips, Which Equality Matters? 6.

18 hid., 1.
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the ideals that the real socialism aimed to achieve have been despised with the
collapse of the Soviet Union. Just because that one practical experience did not go
well, it does not follow that we should give up the criteria of economic equality as

an indispensable component of justice.

However, | am aware of the fact that the phrase “to ensure economic equality” is
also abstract. What is economic equality and how it can be ensured should be
clarified. To this end, | first discuss what the term economic equality means, and
which one of the tenets, “according to labor”, or “according to needs” may
correspond to economic equality. Then, I claim that the key ideas are the principles
of “absence of exploitation” and “absence of alienation”. While reflecting on
economic equality, I do not forget to pose the problem of “people who cannot

contribute to production” and “those who do not want to contribute to production”.
4.2.4 What is Economic Equality?

So far, | have attempted to explain that other forms of equalities classified by
Stuart White tend to be damaged unless economic equality is ensured. However,
unlike legal and political equality, economic equality is an ambiguous concept and
demand. According to White, economic equality began to be pronounced as a
political demand after the Industrial Revolution in the 19" century due to the fact
that the gap between the affluent and the poor became extremely widened.'®’ So,
economic equality was usually regarded as a demand to narrow the angle between

wealth and income distribution in order to end deprivation. Elizabeth Anderson

187 White, Equality, 7.
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hardly agrees with White; she upholds the idea: “Part of the appeal of equality of
fortune comes from its apparently humanitarian impulse.”**® Accordingly,
egalitarianism is an urge that everyone has a right to live a decent life. Then, she
introduces the other reasoning for egalitarianism: “Part of its appeal comes from
the force of the obviously correct claim that no one deserves their genetic
endowments or other accidents of birth, such as who their parents are or where
they were born.”*® | agree with both White and Anderson in a sense that before
the appearance of the Industrial Revolution and capitalism, the line drawn between
nobles and serfs was thicker. With the help of urbanization, working in the same
space with employers, and everyone’s including children working for very low
wages rapidly increased the appeal for egalitarianism. So, the demand for equality
was both for narrowing down the gap between rich and the poor and for human

beings to be respected as equals.

Today egalitarianism is reduced to the demand economic equality which in turn is
seen as an exhausted project by contemporary thinkers. Anderson summarizes the
contemporary academic stance towards this notion. She points out that discussions
on economic equality have been reduced to discussions on whether or not the state
and the majority of the population of society have to subsidize “the beach bum, the
lazy and irresponsible, people who can’t manage to entertain themselves with

simple pleasures, religious fanatics” and so on.'® There are so many various

188 Anderson, “What is the Point of Equality”, 290.
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opinions and theories suggested and discussed on how equal or balanced
distribution of wealth and resources can be achieved but in my opinion all of the
discussions that take place can be formulated in terms of two stances in general.
One side is usually more egalitarian or humanitarian, and holds that resources,
opportunities and wealth should also be distributed to the poor, disabled and
unfortunate members of the society. The other side is more libertarian and they
think that economic egalitarianism has no moral justification. | believe, although
these two positions seem to be opposite, they share the same ground: One side
claims that we might be one of “them” who lost his/her job, home, health and
“they” do not necessarily choose their current situation; so we have to subsidize
their minimum living in accordance with our moral duty. The other side maintains
the idea that we do not morally owe “them” anything unless compensation is
required by some contract or for any utilitarian reasons. Nonetheless, both of these
camps share the same assumptions. First, they assume that there are only a handful
of people out there whose basic needs must be met. Second, those thinkers utilize
the language of “other” as if only “others” face malnourishment, health issues,
problems with accessing education, unemployment, retirement, and so on. Third, it

is not questioned who really subsidizes whom.

To begin with the first assumption, although what basic needs are is open to
discussion, it is a fact that there are more than just a handful of people deprived of
basic needs. | would like to draw attention to the fact that the thinkers posing these
arguments are academicians working for a certain salary. Regarding the second

assumption, I do not think that all academicians sustain the life of the ivory tower;
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they are—at least | am—busy with getting a job, health insurance, to enable their
children to receive a good education, retirement, and so on. Thus, the distinction
between “we” and “others” is very thin; I am aware of the fact that there is a huge
gap between academicians’ life styles and the life styles of those who have to feed
themselves with leftovers. However, unemployment, for example, is a serious
threat all over the world even in the USA (In the USA, while the unemployment
rate was 4.2 % in 1999, the rate increased to 5.8 % in 2008'%!), so, anyone can find
him/herself in the shoes of those supposed “others”. That is why, the question
should be formulated as “what is a decent life that we deserve and how can we

achieve it?” rather than “how can we save others?”

The most crucial assumption is the third one. It is a misrepresentation of the real
situation. Except for people who cannot work because of physical and mental
disabilities and those who do not want to work, most of the people who cannot
sustain a decent life are actually people who are working a lot. And their deficient
lives subsidize the luxury living of the minority. Therefore, we have to discuss

economic inequality as a matter of “right”, not “aid”.

After positing the way that this work is going on, I now turn back to the question
of what economic equality is. Of course, there are several attempts to describe the
notion of economic equality. First, | begin with the dilemma between the tenets

claiming to respond to economic equality, namely, “according to labor” or

Ynternational Labour Office database on labor statistics operated by the ILO Department of
Statisticshttp://laborsta.ilo.org/STP/guest
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“according to needs”. Then, I suggest “absence of exploitation” as a way out of the

dilemma.
4.2.4.1 “According to Labor” or “According To Needs”

Before the 19™ century, just after the French Revolution, pointing out the
insufficiency of legal equality, Gracchus Babeuf had put forward the idea of
economic equality, according to which everyone should receive equal wages and
everyone should work an equal amount of time in order to ensure equality in its
full sense. According to Babeuf, no one ought to work more than others. Only in
this way, can physical inequalities be impeded and no one can be superior to
others; thus, all people would be equal.*®* This idea is more than the tenet of
“equal pay for equal work™, it requires everyone to work equally. The classical
critiques by the advocates of free market economy are directed toward Babeuf:
How will production be increased? How will people develop their talents? How

will alienation of people towards their work be prevented?

Objections were not raised only by advocates of free market economy but also by
Karl Marx. Marx stated that unless classes are eliminated, equality cannot be
ensured. Marx always aims for people to establish an egalitarian society where
private property of means of production and class are eradicated. However, as

Allen Wood claims, equality for Marx is not intrinsically valuable but it has an

192 philips, Which Equality Matters? 45-46.
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instrumental value.***Anne Philips also argues that the more important objectives
for Marx are the abolishment of private property of means of production,
exploitation, domination, alienation, and class societies.*** I agree with both Wood
and Philips. In Critique of the Gotha Program Marx comprehends equality as
equal access to goods which are needed. Marx claims that people are not equal;
one has more children than another, one is stronger, the other is weaker. Neither

their capacities nor their needs are equal. Accordingly, Marx has formulated two

principles concerning equality: “according to labor” and “according to needs”.'*

The former is the principle which is going be applied in a socialist economy and

the latter is for a communist society.

Any distribution whatever of the means of consumption is only a
consequence of the distribution of the conditions of production
themselves. The latter distribution, however, is a feature of the mode
of production itself. The capitalist mode of production, for example,
rests on the fact that the material conditions of production are in the
hands of nonworkers in the form of property in capital and land, while
the masses are only owners of the personal condition of production, of
labor power. If the elements of production are so distributed, then the
present-day distribution of the means of consumption results
automatically. If the material conditions of production are the co-
operative property of the workers themselves, then there likewise
results a distribution of the means of consumption different from the
present one. Vulgar socialism (and from it in turn a section of the
democrats) has taken over from the bourgeois economists the
consideration and treatment of distribution as independent of the mode
of production and hence the presentation of socialism as turning

193 Allen Wood, “Marx on Right and Justice: A Reply to Husami”,Philosophy and Public Affairs 8
(3): 1979, 267-295, 281.

194 philips, Which Equality Matters? 47.

195 Karl Marx, Critique of the Gotha Programin The Marx-Engels Reader, second ed. ed. Robert C.
Tucker (New York, London: W. W. Norton & Company, 1978), 530-3.
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principally on distribution. After the real relation has long been made
clear, why retrogress again?'%

In a socialist state, there will be no more private ownership of means of
production. Then, there will be no more classes. So, all members of the society
will be equal in the sense that they gain in accordance with their work and there is
no one exploiting others. And, the state will provide all social services, such as
education, health care, sheltering, transportation, in return for taking some of
workers’ labor. However, as stated above, the problem is people having unequal
abilities and needs. That is, the principle “according to labor” disregards physical
inequalities, which is unfair. So, in a communist society, as Marx envisages,
people will take what they need, which is totally fair, which later is called “the
principle of equal welfare” by Jon Elster.'® Nevertheless, socialism is a

prerequisite stage for communism.

| do not want to get into more details on socialism and communism at this point;
my question was how economic equality can be achieved, which is directly related
with how economic equality is defined. Anne Philips states: “From a Marxist
perspective, distribution is always secondary to production.”**® This point is more
important than whether distribution should be made ‘“according to labor” or
“according to needs”. As briefly mentioned in the previous paragraph, private

ownership of means of production, exploitation, domination, alienation, and class

% Ibid., 531.
97 Elster, Sour Grapes, p. 296.

198 philips, Which Equality Matters? 47.
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societies need to be removed according to Marx. He points out that exploitation,
alienation, and domination are the natural consequences of class societies and
ownership of the means of production by one class. Class societies have changed
the nature of work; they have caused work to become alienated and alienating.

Therefore, they never project a just form of production.

4.2.4.2 Nature of Work and Alienated Labor

In his German Ideology, Marx claims that work is the most important human
activity through which human beings survive. But survival is not the only function
of human labor. Human beings relate themselves with nature and other people
through working. Animals also strive for their nutrition but they consume what is
given in nature and only in ways that are fixed by their nature. Unlike animals,
performing challenging and stimulating works, human beings not only transform
and produce nature but also develop their capacities, faculties, and abilities.**® In
brief, work differentiates human beings from other animal species. Without work,
human beings could not be human individuals. In this sense, work is a necessary
and a very positive facility for human species. In Allen E. Buchanan’s words:

“Man’s productive activity is universal both in the sense that the diversity of his

products is unlimited and in the sense that he produces not just what is

%9 Karl Marx, German Ideology, ed. Eugene Kamenka in Portable Karl Marx (USA: Peguin
Books, 1983), 163-4.
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immediately needed by himself and his offspring, but also by beings remote from

him in space and time.”®

However, with the appearance of private property, i.e., lands, animals, the very
positive function of work has been reversed. While work makes human species
humans in ideal conditions, it renders humans slaves in class societies. In societies
with class divisions, there are two main classes: a class that owns various sorts of
means of production and another class that has nothing but just their labor. In class
societies, labor is external to the worker. “The more wealth the worker produces,
the more his production increases in power and scope, the poorer he becomes.”?%
His labor is not voluntary but forced, it is forced labor. It is, therefore, not the
satisfaction of a need but a mere means to satisfy needs outside itself. While the
worker produces objects, the worker himself turns into an object. The worker
places his life in the object; but now it no longer belongs to him, but to the
object.?%? In brief, external labor, labor in which man is alienated to himself, is a
labor of self-sacrifice, of mortification. In traditional societies, it is argued, though
work may have been hard and exhausting, the individual worker still had a large

measure of control over his or her daily labors. In contrast, the modern industrial

worker has little control over his or her work situation.?®® Capitalism, according to

20 Allen E. Buchanan, Marx and Justice The Radical Critique of Liberalism (USA: Rowman and
Littlefield,1982), 17.

201 Karl Marx, Economic and Philosophical Manuscripts, in Portable Karl Marx,ed. Eugene
Kamenka (USA: Peguin Books, 1983), 133.

292 |bid.

203 Karl Marx, Communist Manifesto, in Portable Karl Marx, 209-10.
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Marx, inevitably produces a high level of alienation. Capitalism is based on
exploitation of workers’ labor and maximizing profit by mechanization and by a
highly specialized division of labor. Thus, workers have to work so hard without
knowing the process of production that they become inhuman in payment for the
capitalist’s increase of his profits. Workers in capitalist societies not only become
alienated from their work and the products of their labor, but also from themselves
and ultimately from each other. So, while labor has a liberating character at the
beginning, in the capitalist mode of production labor consumes the worker.?*In

brief, what makes human species human individuals —i.e., work— turns human

into an object for the market in the capitalist economy.

For a just production, work has to take its original form that does not alienate
people but allows them to develop their talents and creativity. Here | utilize the
notion of “original form of work”, which is indeed the Hegelian sense of work. In
Hegel, work is producing for someone else plays a fundamental role in making
human animals conscious human beings. As I quoted from Barig Parkan, work in
the Hegelian sense is regarded as a means by which “we can identify, in the
medium we are working through, something very personal and unique about

ourselves.”

Thus, at its best, work is more than a means of self-expression; it is a
means of self-discovery. ... What is most gripping about his [Hegel’s]
account is the social and organic conception of man that is developed
in interaction with the concept of work. ...When we work, we do so
with a view to a social idea, such as meeting someone else’s needs, in

24 Marx, Economic and Philosophical Manuscripts, in Portable Karl Marx, 134.
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which we recognize our own needs as a member of the human species.
Thus, work allows us to realize our own human nature.”®

However, in order for work to achieve what Hegel claims it does, first, class
societies have to be abolished and private ownership of means of production
should not be allowed because the alienating character of capitalist mode of
production prevents people from knowing and internalizing what and why they
produce. If human beings realize what they produce and why they produce,
productions processes and if the product belongs to them directly or indirectly,
then alienation disappears. Secondly, no one should be allowed to exploit others.
Only the government, a related institution or a collective union should keep the
equivalent of some kind of surplus labor in order to provide social services. |
discuss the comprehension of social ownership of the means of production and
how such an ownership can maintain justice after | attempt to clarify what

exploitation is.
4.2.4.3 Value of Labor

Will Kymlicka claims that Marxism implies a theory of justice which is “above
all” a critique of unfair distribution of earnings between classes.”® I think,
Kymlicka’s claim is right in some senses and not in others. He is right that Marxist
theory presents an objection directed at the distribution of property, goods and
profits; but Marx’s theory involves a lot more than that. But he does not seem right

since it is highly controversial to claim that it “fits comfortably within the normal

205 Baris Parkan, Ontology of Work,(Thesis (Ph. D.), University of Texas at Austin, 2003), 140-2.
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scope of theories of justice” as Kymlicka does.?” Kymlicka misunderstands
Marxism as a theory defending the view that capitalists take over a certain amount
of value that they do not deserve whereas workers cannot take what they deserve.
The actual situation seems so; that is, there is an unfair distribution of wealth and
earnings in capitalism. However, throughout his theoretical life, Marx engages in a
more radical critique and analysis of the meaning of concepts such as ‘desert’ as
well as ‘work’, ‘production’, ‘distribution’, ‘consumption’, and so on. As Marx
indicates how labor can be a way of self-realization for human beings if there is no
alienation, exploitation and domination, he places a different meaning on the
concept of value than “desert.” When the notion of “desert” is comprehended as
some amount of money paid in equivalence for some amount of work, then

alienation and exploitation of the worker begin there.

According to Marx, what is most harmful about the activity of wage
labor itself is that it alienates the worker from creative, self-conscious
productive activity by robbing him of control over his actions,
exhausting his body, and stunting his mind. In this activity, the
capitalist utilizes the worker as a mere means, as an alien being, not as
a fellow human being with human capacities which must be nurtured if
they are to develop.*®

In Capital vol. I, Marx distinguishes work and labor; work refers to human
activities producing “use-value” but labor is utilized for the production of “value”,
which is valuable in the economic realm.?® For example, cooking at home is a sort

of work, satisfying a basic need. Unless it serves for business, it does not have an

27 | pid.
208 Bychanan, Marx and Justice, 43.

2% Marx, Capital vol. 1, in The Marx-Engels Reader, 302-19.
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exchange value, but it has merely a use value. However, what is produced in a
factory is produced for its exchange-value; rather than for its use-value. Here,
labor, producing value in the sense of economics, is what is at stake since
production is made for the sake of exchange-value. In other words, the exchange
value, or the price of a product at the market, makes value visible; but this does not
mean that the market place creates value; labor creates value, and the market place

reveals it.

Marx claims that the capitalist not only aims to have goods produced so that their
use-value has an exchange value in the market but also to gain more than the sum
of necessary supplies. That is, in order to make profit the value of the products
sold in the market has to be higher than expenditures of the means of production
and the money paid to the workers. Thus, the capitalist takes over not only the
product (i.e., value that is produced by the workers), but also the surplus-value,
i.e., unpaid portion of the labor.?® More precisely, a product emerging from
capitalist commodity production has a value based on the amount of the effort put
into producing it, which is called labor-time. However, labor-time is not fully paid
to the workers. Workers receive wages in return for only a portion of their labor-
time. In the remaining part, they are made to work for the capitalist. This
remaining part that is not paid to the worker but taken by the capitalist is called
‘surplus-labor’ or ‘surplus value’. In brief, surplus-value is unpaid labor and the

capitalist exploits workers’ labor within a certain amount of unpaid time. Besides,

210 1hid., 344-61.
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workers neither can control their production processes nor have a right on their

own products.

Analytical Marxists, G. A. Cohen and John Roemer consider “surplus-value” and
“exploitation” to be core elements of Marxist theory which are nevertheless highly
problematic concepts. Concerning surplus-value, Cohen opposes Marx’s claim that
“human labor creates value”. According to Cohen, worker creates a product which
has a value. At the first glance, there seems to be no big difference. But Cohen
implies that the market place determines the value of the product, so there is no
given value of a certain amount of work. Accordingly, since the worker does not
produce values but the product and the value of the product is created by the
market, we cannot maintain that the worker works only two hours for himself and
the remaining six hours (after taking expenses out) are held by the boss and that
the boss exploits the surplus-value—i.e., that for six hours, the worker works for
the boss rather than himself.?** For both Cohen and Roemer, the exploitation that
happens in a capitalist economic system is not based on surplus-value. For Cohen,
the capitalist exploits the workers’ labor through receiving what he does not
actually need from the workers.?** And for Roemer, exploitation is an unequal and
unfair distribution and utilization of means of production. In short, Roemer’s and
Cohen’s critiques of Marx are based on a reinterpretation of the concept of
exploitation, which, in turn, is based on a conception of value that is more in line

with that of the liberal political economists’ conceptions.

21 G, A. Cohen, History, Labour, and Freedom: Themes from Marx,(Oxford: Oxford University
Press, 1988), 214, 228.
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I prefer to regard Cohen’s redefinition of value as merely a verbal clarification.
Marx’s theory of value includes how a product is demanded in the market so;
Marx himself underlines the “value of a product” as determined in commercial
relations. Yet, it is not wrong to claim that labor produces value. Here, Marx does
not maintain that labor has a constant value; rather, value is subject to change in
accordance with relations of production. In other words, any kind of work
produces a certain amount of value, either very little or much. For example, a
shoemaker can make a pair of shoes manually within two days or can make it
within two hours with help of machines, but both sorts of shoes might have same
price at the market. They still have value which does not directly correspond to
spent hours. Accordingly, how can we calculate surplus-value? If the shoemaker is
employed by an employer and produces ten pairs of shoes, then, the employer may
pay him for only two. This is the very nature of how capitalist add to his capital.
Thus, capitalist has to exploit his employees in order to make profits; otherwise,

there is no sense in being a capitalist.

Besides, both Cohen and Roemer regard labor, product and worker as distinct
elements of the process of production. According to them, labor and product are
associated with the market, but the worker like a machine is excluded from market
relations. | do not agree with Cohen and Roemer because it is clear that the worker
is not the owner of product but is the owner of his labor and the market price

directly affects worker as both producer and consumer.

Furthermore, surplus-value production according to Marx, does not only serve as

the source of capital, but also includes the cruel logic of domination. I allot more
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space to a discussion of how the capitalist system dominates over both people and
nature, in the following section. It is important to remember what Marx repeatedly
says about reification, estrangement or alienation of the worker in the capitalist
economy. For example, in Capital vol. I, after his 1844 Manuscripts he writes:
“While the laborer is at work, his labor constantly undergoes a transformation:
from being motion, it becomes an object without motion; from being the laborer
working, it becomes the thing produced.””® Buchanan reminds us that Marx does
not utilize the notion of exploitation only as “uncompensated labor” but also, as
“forced” and alienating labor.?*

This general conception includes three elements: first, to exploit

someone is to utilize him or her as one would a tool or natural

resource; second, this utilization is harmful to the person so utilized;

and third, the end of such utilization is one’s own benefit. What is most

striking is the extreme generality of this characterization: exploitation
is not limited to labor process itself.#*

I conclude, then, that Marx’s concept of exploitation is broader and
more complex than previous accounts have assumed. Exploitation, for
Marx, is not confined to relations between classes. Accounts that
overlook these points impoverish Marx’s condemnation of capitalism
as an exploitative social formation. ...Any account which restricts
Marx’s concept of exploitation to the labor process ignores Marx’s
fundamental thesis that the labor process of a society exerts a pervasive
influence on all human relations within that society.?

To sum up, as Marx stated, human beings in the capitalist system are “valued” in

terms of their labor-forces and their labor is valued in terms of its exchange-value.

213 Marx, Capital vol. 1, in The Marx-Engels Reader, 344-61.
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In fact, here human beings and their work have no “value” beyond their market
value; that is, they are not “valuable” in themselves. Here, the issue is not how
much a worker earns or how much a capitalist ought to pay for workers in order
for workers to feel valuable. First, the capitalist can never pay for all of labor,
which would be contrary to the principles of how capitalism does progress.
Second, exploitation is not merely related with unpaid surplus-value. It also
exhibits how capitalism utilizes people as tools and estranges them towards both

their own work and themselves.

Thus, we see that one cannot claim to have addressed the question of justice
without taking into account what goes on in the realm of production. This is the
main shortcoming of mainstream contemporary political theory. While volumes
have been written on basic principles of justice in the moral, political and legal
realms, the questions of what principles can be formulated with respect to
economic justice remains unexplored territory. Even though there have recently
been attempts (by thinkers such as Thomas Pogge, Philippe Van Parijs, Peter
Singer, Shue etc.) to draw attention to the economic dimension of social justice,
these attempts have also not been able to get to the heart of the matter. These
recent attempts have remained focused on problems of redistribution whereas what
| am arguing is that an adequate theory of justice has to, before all, have something
to say about justice in production. Studies in economics on these questions (for
example Amartya Sen), should be incorporated more effectively into mainstream
political philosophy so that the question of justice in production can be made to

play a decisive role in contemporary debates.
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| want to begin trailing a blaze in this area by pointing out what | believe any
theory of economic justice in particular, and justice in general, ought to embody.
We should adopt the principle that one should not exploit anyone. | believe, no one
would object to this principle. The absence of exploitation can take place only in a
society where private ownership of means of production is not allowed. Indeed,
this second point is included in the first, but since many people who agree on the
first may not easily agree on the second argument, | underline it: as Marx has
revealed in his analysis of the contradictions in the capitalist mode of the
production, private ownership of the means of production in a system where
production itself requires a collective effort is intrinsically untenable. As I try to
explain above, private ownership of means of production implies the existence of
two classes: property owners constitute the first group and the second group works
in their property. Then, property owners hold some amount of value of the
laborers’ produce, which is exploitation. If, on the other hand, we are talking about
private ownership of the means of production in a system where production is not
collective, of course, the question of justice in production would not even arise.
However, as my dissertation is based on historical materialist premises which
imply that our modes of production engender increasingly more complicated and
universal forms of social cooperation, talking about a system where production is

not collective seems to be no more than a hypothetical thought experiment.

In fact the underlying principle, absence of exploitation, establishes a ground for
the others, such as freedoms and rights, so that they can be realized with the help

of the principle of absence of exploitation.
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4.2.4.4 Private Ownership versus Social Ownership

The rising interest in questions of justice has brought about the debate on
ownership; roughly, on the one hand private ownership of the earning, goods,
wealth, resources and means of production and on the other hand social or public
ownership. Between these two poles, there are other forms of ownership. In
economics, there is a huge literature on what sort of ownership increases
production and is beneficial for society. Concerning the limits of this study, I
cannot argue with all those positions in all their dimensions; instead here I discuss
some of the positions conceptually and attempt to answer a few questions in
accordance with the aim of this dissertation. | question, in the first place, what
ownership means, what we own and what we can own; then, how much we own
our labor and product, besides, whether our own labor can be distinguishable
within cooperative production and division of labor. Subsequently, 1 try to figure
out which forms of ownership can make possible absence of exploitation and
alienation. Afterwards, | discuss whether public ownership is always a threat to

freedom and rights or if there are plausible ways avoid this threat.

The idea of private ownership of the external world has been based mainly on the
Lockean idea that if a person cultivates a piece of land or hunts a beast, then he is
the unique owner of that land and its products, or of that beast since the basis of
private property is one's own labor.?*’ In fact, Locke begins with the idea that at

the beginning God bestowed earth to all human beings in common. To take

27 John Locke, “Second Treatise”, Two Treatises of Government, ed. Peter Laslett, student edition,
(Cambridge: Cambridge University Press, 1988), §§ 27-8.
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advantage of the blessings of this world, it must be cultivated and nothing should
be wasted.?*® That is, Locke understands private ownership of the external world
as the best way to benefit from the world. Claiming to be Locke’s successor,
Robert Nozick believes that the right of personal property rights lies at the heart of
justice. According to his “entitlement theory” if a person acquires anything in a
just way, then he/she has right to it. He claims that our talents and endowments are

not common property; no one has right to them.

The opposite side of this view of ownership is composed of various models such
as social, public or collective ownership. Some advocate that government or
related institutions can possess means of production and citizens can benefit from
them. Some maintain the idea that earth should not be owned. Some others claim
that ownership of resources ought to be acquired by society. Or, outcomes of
resources should be distributed equally to all members of the society. Indeed the
principal distinction underlying these different attitudes towards the issue of
ownership stems from the different answers given to the question: what are we
entitled to own? For example, G. A. Cohen is in favor of the idea that we have a
right to own what we acquired from birth i.e., our talents, capacities and so on.
However private ownership of the external world is not necessarily is a right.”°

All natural abilities that persons develop belong to themselves naturally. I believe

that John Rawls’s argument in his A Theory of Justice puts an end to this

28 Ibid., §§ 25-6.

% Hervé Moulin and John Roemer, “Public Ownership of the External World and Private
Ownership of Self” The Journal of Political Economy, Vol. 97, No. 2 (Apr., 1989), 347-367, 349-
50.
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discussion. First, he says that we do not deserve our natural endowments. Some
people are born in Africa, some others in Europe. Some have got rich families,
others not. Some are tall, some are short. But nobody can do anything to deserve
his/her natural conditions and endowments before they were born. Secondly, the
environment plays a big role in our success or failure. Some may not have the
required conditions to be successful. Sometimes it may even be the case that the
reason for someone’s success is merely other one’s failure. So, while we all have a
right to our natural endowments, their development relies on the society in which
we live (society presents possibilities and opportunities to develop them and also

their worth are appreciated by the society) and thus we owe society.

In brief, our natural endowments are not the same with the means of production.
Public ownership of the means of production does not have to mean that our
natural endowments ought to be shared by the public. Because their appreciation
and development rely on society; they are not so private enough. Nevertheless, my
aim is to expose that the problem of distribution regarding the sum total of
production is confused with the problem of sharing our natural talents. This
confusion leads to a misinterpretation of the problem of distribution: as if it were a

matter of seizing from the rich and talented and transferring to the poor and lazy.

4.2.4.5 Distribution and Consumption

Distribution, and more specifically, the question of according to what principles
goods are to be distributed, is one of the central questions regarding equality. If
there are plenty of goods and resources, as envisaged in communism, this would

not be a problem. In fact, Marxists usually oppose the classical definition of

148



economics which is a science balancing unlimited human needs with limited
resources and goods. Whether resources are limited and whether needs are
unlimited do not seem ultimately answerable questions to me since the answers to
such questions depend on a lot of variables, such as how to differentiate between
needs and wants. However, it is a fact that the vast majority of people have no
access to the wealth and resources on Earth, while a privileged class of people
possesses the majority of resources and wealth. That is, the problem is for now

how existing resources and wealth ought to be distributed.

Here | would like to remind the reader of the Marxist comprehension of equality as
an instrumental value that | spoke of in 4.2.4.1. According to the Marxist
conception, equality is not an end-in-itself; what is valuable is to distribute goods
in accordance with needs. Since persons and their needs are not the same, then
equal distribution of goods would not be fair; instead what is desired is that each
person can take enough.?”® Kymlicka claims that according to Marx, humanitarian
needs vary from person to person in consumption as well as in production.??!
Norman Geras maintains the idea that Marx’s notion of equality is based on moral
equality.?”> What is intended intrinsically is a decent life for all and the principle of
equality will serve to this end. Then the essential question is: what are the

standards of a decent life?

220 philips, Which Equality Matters? 61.
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It is very difficult to come up with standards that would determine what is
adequate for a life style to be considered appropriate to human dignity. Needs and
desires are many and vary depending on the conditions of human imagination,
which distinguishes the human species from others. Besides, such standards
change from time to time and society to society. We can nevertheless speak of

some principles.

Yet the world faces a big starvation problem as well as malnourishment, poverty,
sheltering, incurable diseases and so on. Here two sorts of solution must go hand
in hand. Public institutions must rearrange resources in a way that all members of
society can benefit them. For example, municipalities can allocate their budgets on
railways, subways and public transportation rather than on highways. And
regarding moral equality, people may think that other people and next generations
have a right to live on this world which might lead them to use resources in a
rational and considerate way such as taking public ways of transportation. This is
the second of the solution which might be useless or only have a slight effect
insufficient to change the situation without the former sort of solutions put into

action.

However, | do not prefer to say that human needs are unlimited since it has a
negative connotation that as if people would have unsatisfied appetite even if they
could consume the world and were still hungery. Instead, | prefer to say that

human beings are not only consumers but also producers.
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4.2.5 Is Economic Equality Sufficient to Eliminate Other Inequalities?

So far | attempted to explain that the stress on economic equality does not have to
mean that differences would have to be ignored. As Marx claimed, equal treatment
of different persons can be unjust. Each person has their own different capacities,
needs, desires, priorities, and so on.””® But “taking differences into account” and
“pursuing economic equality” are separate issues; they do not have to conflict with

each other.

Nevertheless, “is economic equality sufficient to eliminate other inequalities” is a
legitimate question. That is, if the distribution of income in a society is arranged in
accordance with some egalitarian principle; can the problem of equality still arise?
My answer is simply “yes”; that is, economic equality is not sufficient to eliminate
unfair inequalities because there are different forms of unfair inequalities most
societies are faced with that are as deep as or deeper than economic inequalities
such as gender, race/ethnicity, religion, sect, and so on. If we remember Stuart
White’s classification of equality types, economic equality is only one among
many kinds of inequalities such as legal, political, social and moral inequality. As |
claimed before, | regard economic equality as warranting all the others. However,
if any of the other equality types is missing, economic equality has no value. In
other words, economic equality is a necessary but not sufficient condition for

securing other types of equality.

228 Marx, Critique of the Gotha Programin The Marx-Engels Reader, 530-3.
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Implementing other types of equalities such as legal, social, political and moral is
also very important. As | said before, economic equality is a necessary condition
for their realization but they must also be recognized and protected as basic human
rights since discriminations based on gender, race and religion can still arise in a

society where there is economic equality.

Before concluding this part, | would like to underline that demanding equality does
not necessarily follow from a metaphysical assumption equalizing all human
persons. It is rather a political and moral demand that all human beings, not only
despite their differences but also maintaining their individualities, deserve to be
treated as equals and shown respect. Thus, we ought to demand a decent life and to
be respected just because of being human. And, equality is an essential instrument

to this end.

4.3 Freedom

One of the main constituents of justice, freedom, has interested philosophers
throughout the history of philosophy, since it is related with more than several
issues and having a direct influence on human life, such as; determinism, faith,
God, responsibility, law, morality, punishment, reward, happiness, suffering and
so on. On the one hand, in some cultures and religions, freedom has been regarded
as becoming free from impurities, i.e., human body and bodily desires, in order to
come closer to God as a pure soul. On the other hand, freedom is seen as the power
of acting as one wishes. In the history of philosophy, Kant’s account of freedom
has been a milestone; if we do not suppose that human beings have free will, then,

our moral, social and political lives would be meaningless. This Kantian turn made
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“autonomy” and “responsibility” the main components of modern moral
philosophy. While the Kantian understanding of freedom is mainly related with
conscience and will, it still has relevance to politics. I will concentrate on the
political senses of freedom since freedom as a concrete fact is actualized through
political and social institutions and historical moments.”** For example, a slave is

not free even if s/he is capable of moral reasoning in the Kantian sense.

To discuss freedom as a political concept, I go over Isaiah Berlin’s noteworthy
distinction between negative and positive conceptions of freedom. What he
pointed out has changed the course of the debates on freedom; it is virtually
impossible to talk about freedom without referring to Berlin. | comment on two
thinkers’ conceptions of freedom which are Philip Pettit’s “freedom as non-
domination” and Philippe Van Parijs’s “real freedom”; they both think that there is
a third way alternative to negative and positive senses. Pettit’s and Parijs’s
formulations of freedom precisely focus on the question of how to ensure justice.
Afterwards, | make use of both Mill’s and Marx’s conception of freedom as self-
realization in order to expose how the principle of absence of exploitation will

actualize freedom.

224 Rawls, Lectures on the History of Moral Philosophy, 332.
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4.3.1 Negative and Positive Freedom

In his article “Two Concepts of Liberty”, Isaiah Berlin distinguishes between two
senses of freedom; namely positive and negative liberties.””® Berlin prefers to use
the concept of liberty instead of freedom in his article’s title; however, he uses
both liberty and freedom to denote the same thing.?® Although the notion of
liberty evokes freedom in the political realm, I do not prefer to utilize the word
liberty since it has the same etymon with liberalism. So far | have already tried to
show that liberalism’s understandings of the individual, rationality and autonomy
are quite misleading. And, the word ‘liberty’ is usually utilized to refer to certain
rights allowing us spaces of movement. But | believe that the freedom which
people have tried to attain throughout history must involve more than an accession
of what we are allowed to do. Thus, | prefer the word ‘freedom’ to denote its other
senses. To continue with Berlin’s distinction, he claims that although there are
more than two hundred definitions of freedom in the history of philosophy, we can
group them into two: one is the negative conception of freedom and the other is the
positive conception of it. The former one can simply be defined as “absence of

interference” and the latter is “being the master of self”. 2%’

2% Isaiah Berlin, “Two Concepts of Liberty”,
http://www.wiso.unihamburg.de/fileadmin/wiso_vwl/johannes/Ankuendigungen/Berlin_twoconcep
tsofliberty.pdf

%% bid., 2.

%7 bid.
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The negative conception of freedom is exemplified byHobbes’s definition of
liberty as “absence of external impediments”*?® Freedom is usually considered as
opposed to coercion, oppression and interference. If our actions are impeded by
some external authorities or conditions, then we cannot be deemed free. In the
Hobbesian sense, freedom is mainly thought to be free from any political coercion.
However Berlin gives the following counter-example: there may not be any legal
restriction on travelling but if we do not have enough money to travel; it amounts
to the same thing. So for Berlin, negative conception of freedom must include not
only freedom from political repression but also freedom from coercion of
conditions. Of course, we can never be fully free from natural necessities and
restriction. For example, there are physical barriers preventing me from going to
Mars, but this should not be conceived as a restriction of my freedom. But here |
am talking about (as does Berlin) situations where people are impeded from doing
what they want due to absence of things that are already accessible to certain other

members of society.??

It may also be objected—as libertarians do—that no one has an entitlement to have
what is needed to overcome natural restrictions provided to them on a plate. I will

address this libertarian objection in section 4.3.3.

Berlinalso refers to the classical question of what should be done if a group’s

freedom lessens others. For example, if the minority holds the majority of

228 Quoted from Franco, Hegel’s Philosophy of Freedom, 160.

229 Berlin, “Two Concepts of Liberty”, 2-8.
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resources then they impede others’ access. On the other hand, if private ownership
is limited, freedom of those who possess more might be hindered. So, there seems

to be a contradiction between social justice and freedom.

As Berlin mentions, a number of philosophers have tried to solve this problem.
According to Berlin, the solution lies in the Ancient understanding of freedom and
society: citizens used to consider their democratic rule to be for everyone’s benefit
and welfare which was more important than an isolated field of individualistic
freedom. Here individual’s freedom is not sacrificed for the sake of society; rather
it is conceived in another way not the same as with “freedom from ...” but

“freedom to ...”.%°

Unlike the negative conception of freedom, the positive conception of it focuses on
“self-government” which is derived from Aristotle’s notion of citizenship. While
the focus of negative conception is how far the state may interfere in individuals,
the positive conception of freedom’s focus is on “the desire to be governed by
myself”. Thus, positive freedom is simply “being the master of self” which is
adopted by Rousseau, Kant, Fichte, and Hegel ! Here the attention is brought to
how | determine myself rather than how | avoid external impediments. Berlin
indicates that the Kantian understanding of moral freedom can be transposed to

politics:

230 |pid., 7-8.

21 Franco, Hegel’s Philosophy of Freedom, 180.
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From this doctrine, as it applies to individuals, it is no very great
distance to the conceptions of those who, like Kant, identify freedom
not indeed with the elimination of desires, but with resistance to them,
and control over them. | identify myself with the controller and escape
the slavery of the controlled. | am free because, and in so far as, | am
autonomous. | obey laws, but | have imposed them on, or found them
in, my own un coerced self. Freedom is obedience, but, in Rousseau's
words, 'obedience to a law which we prescribe to ourselves', and no
man can enslave himself. ...l am free only to the degree to which my
person is ‘fettered' by nothing that obeys forces over which | have no
control; I cannot control the laws of nature; my free activity must
therefore, ex hypothesis be lifted above the empirical world of
causality. This is not the place in which to discuss the validity of this
ancient and famous doctrine; | only wish to remark that the related
notions of freedom as resistance to (or escape from) unrealisable
desire, and as independence of the sphere of causality, have played a
central role in politics no less than in ethics.**

At first glance, we may think that the positive conception of freedom is moral
whereas the negative is political since the negative conception of freedom is a kind
of resistance to external forces that interfere with our actions but the positive
conception is more related with autonomy and self-determination. But if we
understand self-determination as self-realization and acting within the conditions
that we are conscious of, positive liberty can also be understood as a kind of
political liberty in the Aristotelian sense. Positive freedom, unlike negative
freedom, can allow some sorts of intervention of state or society for a certain
purpose. In lan Carter defines positive liberty as “the possibility of acting—or the
fact of acting—in such a way as to take control of one's life and realize one's

fundamental purposes.”

232 Berlin, “Two Concepts of Liberty”, 11.
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Carter also points out that some thinkers including Isaiah Berlin object to the
understanding of positive freedom as autonomy only.?** Berlin states that those
philosophers who have a positive comprehension of freedom can be considered in
two different groups: According to Kant’s and Fichte’s conceptions of freedom in
particular are too individualistic. On the other side, Hegel, Marx and Mill envisage
the attainment of freedom “not only for the individual but also for the whole
society”.”* Especially, Herder, Hegel and Marx put an emphasis on the role of
history determining individuals’ thoughts and actions. But they never conceived
this determination as something that we should resist. Rather we should
understand how history conditions us and see the possibilities that are given to us

by a certain historical moment.?®

Steven Lukes claims that the notion of self-development originated in
Romanticism. The individual ought to reveal what s/he has in his/her inner world
and present his/her capabilities to the outer world.”*® Then John Stuart Mill utilizes
freedom as self-development; after Mill, according to Lukes, this notion has been
adopted by the liberal tradition as well.?*” Freedom as self-development means that

in order to realize his/her potential, the individual must resist the community’s

23 Tan Carter, “Positive and Negative Liberty”, The Stanford Encyclopedia of Philosophy (Fall
2008 Edition), Edward N. Zalta(ed.), http://plato.stanford.edu/entries/liberty-positive-
negative/#ParPosL.ib

24 Berlin, “Two Concepts of Liberty”, 14.

% Ibid., 14-15.

2% |_ukes, Bireycilik, 81-82.

27 1pid., 83.
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domination and make use of the opportunities for developing him/herself. For
Marx, society is not considered as opposed to the individual’s freedom. On the
contrary, society presents a ground or means for individuals to develop
themselves.?*®*Human beings have various talents and abilities which have to be
developed. However, class societies identify human beings merely with their
professions. Therefore, human beings are confined within their jobs. Besides, their
labor contracts, working hours, exploitation and other ways of domination are the
main obstacles in front of freedom. In order to avoid limitation and oppression,
Marx envisages a society in which people have a say in production and the
governing of society. And, in that society, alienation and exploitation does not take
place. Thus, people who work for themselves and their community with much less
working time, they will enjoy developing their capacities and participating into

political life.
4.3.2 Freedom as Absence of Domination

Isaiah Berlin’s reputed article paved the way for alternative comprehensions of
freedom. One of them is Philip Pettit’s conception of freedom which is “absence
of domination”. It is worthy to discuss Pettit’s formulation of freedom and his
republicanism since he is a distinguished thinker whose ideas guided José Luis
Rodriguez Zapatero—who is a member of Spain Socialist Workers’ Party
(PSOE)—for his reforms when he was the Prime Minister of Spain between the

years 2004-2008.

238 |bid., 84-85.
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Pettit envisages a republic in which there is no practice of arbitrary power.This
sounds like a negative conception of freedom but actually it is not. A master of a
slave may not interfere in his/her slave’s actions but still there is domination. “But
even if the slave of a kindly master—the slave who suffers no interference—is
unfree, then freedom must require the absence of domination, not just the absence
of interference.”®® Thus, arbitrary practice of power is an obstacle for freedom.
And, there should not be masters and servants in a free and just society.?*® In order
to avoid arbitrariness of power, there must be rule of law in a republic. Law
necessarily interferes in one’s actions, but this should not be thought as restrictions
of freedom yet.?*" Hence, interference is not always the opposite of freedom but

domination certainly is.

Protecting individual freedom, the law can be seen as ‘“bourgeois justice”;
however, as Pettit maintains, law and struggles for freedom are very significant in
order to protect individuals from domination of institutions, governments and
rulers.* So, what Pettit points out is really important that freedom ought not to be
understood as refraining from any interference of society and government but as a

resistance to domination by them.

2% pettit, Republicanism, 35.
0 bid., 22.
1 bid., 37.

22 1hid., 177.
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4.3.3 Real Freedom

Real freedom is the name of the notion that Philippe Van Parijs coined. In his book
Real Freedom for All: What (If Anything) Can Justify Capitalism? Parijs makes a
distinction between formal and real freedom. Accordingly, libertarians regard
freedom as a formal issue but they do not question how it can be realized.?**As in
the example | gave in section 4.3.1, there may be no restrictions on traveling but
still I may not travel to space, or | would have not enough money to go somewhere
else. Pettit points out the difference between “what I can” and “what [ may”; I am
not free to go to Mars but | ought to have a chance to travel around. Thus, freedom
necessitates more than removal of restrictions and interferences; it must be
something that can be realizable by provided “opportunities”.244 But how can
opportunities be provided in order that people have a chance to enjoy the freedom

to do something?

Parijs claims that “security” and ‘“self-ownership” are recognized as essential
components by formal conception of liberty but “opportunity” is also one of the
necessary elements which a real conception of freedom consists of.2** Security that
“there is some well enforced structure of rights” is the primary principle of

freedom. And, the second principle self-ownership envisages that “this structure is

3 phjlippe Van Parijs, Real Freedom for All: Real Freedom for All: What (If Anything) Can
Justify Capitalism? (Oxford: Clarendon Press) 1995, 4, 21-22.

24 |pid., 22.

25 1pid., 22-3.
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such that each person owns herself”.?* These two principles are more or less
adopted by former conceptions of freedom. However, these two are not sufficient
to ensure freedom for all. Therefore, Parijs proposes the third principle that “this
structure is such that each person has the greatest possible opportunity to do
whatever she might want to do” which is called “leximin opportunity”.?*’" Full
freedom for all requires some standard levels so members of the society can have a
chance to realize their rights and liberties. “One is really free, as opposed to just

formally free, to the extent that one possesses the means, not just the right, to do

whatever one might want to do.”**

In order to enable some of admissible liberties, such as freedom of travelling,
Parijs introduces “unconditional basic income for all” which is essential for real

freedom in its full-meaning for all members of a society.

The real freedom we need to be concerned with is not just the real
freedom to choose among the various bundles of goods one might wish
to consume. It is the real freedom to choose among the various lives
one might wish to lead. Stressing this distinction does not deprive
income, or the budget-set, of its importance. But it makes it crucially
important that the income should be given unconditionally to each
citizen, no strings attached, that is, without any constraint other than
her budget on not only what she may buy, but also on how she may use
her time. Hence the following, far more radical suggestion. If we are
serious about pursuing real-freedom-for-all—and if we are willing to
abstract for the moment both from dynamic considerations and from
interpersonal differences in abilities—what we have to go for is the

26 1pjd., 25.
247 1bid.

28 |pjd., 32-33.
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highest unconditional income for all consistent with security and self-
ownership.**

Parijs points out a very important issue that an unconditional income is necessary
for realization of freedom in real life; otherwise freedom would be regarded
merely as an abstract right. With the help of unconditional basic income people
will have the opportunity to make free choices through developing skills and
talents. However, Parijsis criticized mostly by libertarians that he must be given
the answer why those who are working and possessing a certain amount of wealth
should allocate for the others who do not or do not want to work. This debate takes
us to the sides that I discussed in 4.2.4: On the one side, egalitarian philosophers
defend allocating a certain portion of resources and wealth so that people in really
bad situations can survive with a certain standard of a life style. On the other side,
it is claimed that people who possess more have no moral obligation to share what

they have with others.

This dilemma arises when we adopt the capitalist base. For example, production is
conceived as something performed by individuals, however, it is collective work.
Some thinkers who conceive capitalist economy fair also consider social justice as
if welfare is just a dividend from the common wealth given to those who do not
deserve that. But as | argued in the “Equality” section, charity or relief cannot
ensure justice. If it is morally bad that some people do not have to access some
basic opportunities; such as, well-nourishment, treatment, education, and so on, we

should consider a decent life for all a human right rather than a gift. Thus, the

29 1pjd., 33.
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capitalist mode of production which relies on exploitation should not be regarded
as a base for justice; and justice involves much more than the issue of distribution.
For real freedom providing people opportunities to develop themselves, first, we
should adopt the principle, absence of exploitation, which | will clarify at the end

this chapter.

4.4 Rights

Justice is directly related with rights since rights represent impartiality as well as
justice; rights are at an equal distance to all equals regardless of who they are.
Besides, rights ensure safety for the members of a certain society in which those
rights are recognized since people know what they are entitled to do or not and that
is in dependent of who they are, all members are considered as one of the equals.
However, the relation between political order and human rights should not be
ignored. In his “Human Rights” Jack Donelly points out: “human rights represent a
kind of politics, not a politically neutral humanitarianism. They reshape the contours
of, rather than eliminate, politics.”*® In the following pages, | attempt to expose how

politics determine the language of human rights.

The issue of rights has been the most pondered topic for political theory in the
twentieth century. The debate on rights, of course, goes back to centuries ago but
in the twentieth century, concrete steps were taken to achieve recognition of

rights—human rights, legal rights, children’s rights, cultural, political, economic

%0 Jack Donnelly, “Human Rights”, in Oxford Handbook of Political Theory, John Dryzek, Bonnie
Honig, and Anne Phillips, eds., (Oxford: Oxford University Press, 2006), 617.
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rights, civil rights, group rights—on the international level. Especially in the
twentieth century, there have been endeavors to institutionalize the enforcements
of rights through covenants. Despite the fact that the discourse of rights has strong
references to legality of rights, that what we mean by human rights must be clear
as Buchanan argues: are we referring to “international legal human rights” or
“moral rights”? Buchanan concisely exemplifies the confusion: Charles Beitz
claims that if a state does not recognize the human rights of its citizens, then, other
states have a right to intervene. Nevertheless, John Tasioulas objects to Beitz by
claiming that states cannot be regarded as the provider or guarantor of human
rights since even if there were no states on the world, human rights would be there.
Here Beitz and Tasioulas speak of different rights. Since Beitz’s focus is on
international legal human rights, Tasiouslas’s criticism identifying human rights

with moral human rights is not proper.®*

In the following sections, | discuss the relation between natural or moral rights and
legal rights and try to make clear if legal rights rely on moral rights, or a
foundation is required for legal rights. In 4.4.1.1, T examine Allen Buchanan’s
arguments that international legal human rights do not rely on classical moral
human rights. In 4.4.1.2, 1 review James Griffin’s justification of human rights
which is a distinguished version of grounding human rights. Afterwards, | lay
negative rights and positive rights on the table. I think this section, 4.4.2, maybe
the most important section of this dissertation since it supports my initial thesis

that political processes directly affect philosophical perspectives and theories. In

%1 Bychanan, “Philosophical Theories of Human Rights”, 1-2.
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the last decades, it can be observed that positive rights that were supposed to be
universal during the midst of twentieth century have begun not to be regarded as
human rights. In other words, while negative rights are acknowledged as basic and
universal, positive rights lost their grounds to be respected as universal and basic.
The shift in the perceptions and theories of positive rights entirely conditions
senses of justice. When the basic and universal rights are regarded solely as
negative rights, then, justice is identified with negative liberties and rights.
Nevertheless, being able to obtain clean water, for example, is a human right issue
and lies at the heart of justice. This is a very basic and universal demand that
everyone should obtain and all governments should supply. Precisely, this is not a
question of distribution between freeloaders and riches. Again | propose that the

principle of absence of exploitation is the way to satisfy positive rights, as well.

4.4.1 Foundations of Human Rights

4411 Is There a Necessary Connection between Moral Rights and

International Legal Rights?

In his “Human Rights and the Legitimacy of the International Order”, Allen
Buchanan defends the idea that human rights adopted by international declarations

are not merely based on moral frameworks.?*?

Although some philosophers have
defined some natural or moral human rights, the modern conception of human

rights defined by international covenants are beyond philosophical controversies.

%2 Allen Buchanan “Human Rights and the Legitimacy of the International Order”, (Legal Theory,
Vol. 14, no. 1, March 2008).
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Buchanan clarifies the sides of the discussion in his “Philosophical Theories of
Human Rights?*%: Accordingly, John Tasioulas, James Nickel and James Griffin
defend that international legal human rights should be grounded on moral human

254 \whereas John Rawls and Charles Beitz maintain

rights (the grounding view),
that international legal human rights do not necessitate moral grounds; they can be
justified by “general interests” or “the international legal order”.? | need to
clarify that the first group of thinkers do not think that human rights are derived
from natural rights. For example, Tasioulas maintains that assuming that human
rights are derived from natural rights and are thus prior to social institutions and
political practices, cannot give an account of how equal political participation can
be a human right since human rights are supposed to haveexisted before the notion

of political participation.?®® So, these thinkers including Tasioulas argue that legal

human rights practices require a moral account and justification.

The grounding view has two main arguments: The first is that the Preamble of
Universal Declaration of Human Rights is a text including moral claims and
concepts and the following declarations’ (International Covenant on Civil and
Political Rights, International Covenant on Economic, Social and Cultural Rights)

preambles also use the same moral arguments and notions; like, “whereas

%53 Buchanan, “Philosophical Theories of Human Rights”.

24 bid., 2.

#* 1bid., 3, 9-10.

8 John Tasioulas, “The Moral Reality of Human Rights”, in T. Pogge (ed.), Freedom from Poverty

as a Human Right: Who Owes What to the Very Poor? (Oxford: Oxford University Press, 2007),
75-101, ch3, 76.
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recognition of the inherent dignity and of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and peace in
the world” and, “whereas the peoples of the United Nations have in the Charter
reaffirmed their faith in fundamental human rights, in the dignity and worth of the
human person and in the equal rights of men and women and have determined to
promote social progress and better standards of life in larger freedom”.”*’However,
Buchanan claims that these moral expressions such as, dignity, inborn and
inalienable rights are not clarified; so, they do not imply a philosophical or moral
theory.?*® Besides, they do not denote an absolute human nature; instead they are
utilized in order to state that the declaration does not distinguish between nations,
genders, religions and so on.?*® Similarly, in his “Elements of Theory of Human
Rights” Amartya Sen claims that declarations approach rights as “self-evident”
truths and disregarding the philosophical query on their justification makes their
basis “loose” although he acknowledges that there is no time for these
metaphysical discussions because of “the great urgency to respond to terrible
deprivations around the world”.?®® The second argument of the grounding view is

that the Universal Declaration of Human Rights presents a list of basic moral

27 http://www.hrcr.org/docs/universal_decl.html
%8 Buchanan. “Human Rights and the Legitimacy of the International Order”, 40.
9 1bid., 4-5.

260 1hid., 315-7.
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human rights which must be recognized by all states. In this sense, they are

“unearned” rights.?*"

Buchanan develops his response in his article “Human Rights and the Legitimacy
of the International Order”: First of all, he points out legal human rights are not
directly derived from moral human rights. If we look at the development of legal
rights, it can be seen that their formulations have usually been independent of
philosophical discussions but directly related with some practical emergencies, i.e.,
wars, genocides, racism, discrimination, and so on. Thus, they are ‘“earned”.
Besides, some human rights are fixed by some corrective regulations of
institutions within time. Buchanan gives how American constitution has developed
in a way that it can embrace all different groups, genders and races as an

example.?®?

| agree with Buchanan’s criticisms of what he calls the grounding view since as |
argue in the second chapter, there is no necessary connection between legality and
morality. Moral and philosophical justifications can be very helpful in recognition
and implementation of legal human rights in practical life. However, | consider
very important to review James Griffin’s account of human rights since he justifies
human rights through what he calls “practicalities”, I think, which is similar to

what | attempt to expose in my second chapter.

%1 1pid., 7-8.

%2 rames Griffin, “First Steps in an Account of Human Rights” in On Human Rights(USA: Oxford
University Press, 2009), 48.
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4.4.1.2 “Practicalities” as a Ground of Human Rights

In the second chapter of On Human Rights* First Steps in an Account of Human
Rights” James Griffin seeks some grounds for human rights so that “a more
substantive account” and justification of human rights can be given. By definition
human rights have to be universal. Griffin’s aim is to justify the universality and
necessity of human rights. Whereas some can claim that human rights are
conventional presuppositions, some others maintain the idea that human rights
have objective or real grounds. Considered in the latter group, Griffin introduces
two ways of handling an account of human rights: The first is called “top-down;
accordingly, some higher principles or patterns are initially agreed and human
rights are derived from them. The second is the opposite, namely, bottom-up
which suggests that commonsensical human rights are taken, then higher
principles are inducted in accordance with their moral weights. Griffin is in favor

of the bottom-up accounts and truly existing grounds for human rights.?

Griffin begins from the bottom; he regards “personhood” and “practicalities” as
two essential grounds of human rights. Though some thinkers can propose
pluralistic grounds, they would not serve as the basic grounds as personhood and
practicalities do. While personhood expresses the physical and psychological
nature of human beings, practicalities denote the social character of the human

species.’® The striving of human beings has been towards having a worthwhile

263 |pid., 29.

24 1hid., 7.
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and decent life and being a respected person.?®® So, human rights operate to protect
personhood and worthwhile lives for human beings.”®® The ground of personhood
alone is insufficient to explain fully both the practical lives of persons and the
grounds of human rights. Human rights must be explained “through their existence
conditions”®"; this is where practicalities come in as the second ground. Human
rights protect individual persons but there are societal organizations that persons
live in and in which human rights become meaningful. Shielding the physical and
psychological integrity of human beings, human rights also protect the social
existence and social organizations of them. In this sense, practicalities can be
considered as a way to understand human nature and the nature of societies

together with their “motivations”, justifications and “limitations”.”®®

The idea of explaining human rights with the help of social practices reminds
pluralistic and relativistic accounts of human rights. But as Griffin emphasizes
practicalities, as he utilizes the term, do not imply that moral standards varies from
culture to culture, time to time.?®® Neither moral standards nor human rights are
supra-historical. Being historical does not necessarily imply being local and
particular. So, human rights can be both historical and universal. While human

rights have been developing throughout history, human beings have turned out to

% |bid., 32.
% |hid., 33.
%7 |bid., 38.
%8 Ipid., 37-8.

29 1pjd., 38.
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be more “human” with the help of human rights. It is impossible to distinguish
between the route of becoming human and the process of becoming a social being.
Human rights are both natural and necessary outcomes of these processes. Thus,
human nature serves as the initial ground, and the nature of societies is the second
substantial account of human rights. Both grounds together indicate that human
rights are more than just “a moral point of view” but indeed they serve “moral

standards”?"°

which are immanent in the definition of human beings. Therefore,
just as the biological nature of human beings is both universal and evolutionary,

the nature of human societies is necessary, universal and historical.
4.4.2 The Discourse on Positive and Negative Rights

Similar to the distinction between negative and positive liberties, rights are
grouped as negative and positive rights. A negative right can usually be defined as
follows: If A has a negative right to do x, then, B is not allowed to prevent A from
doing x. “The holder of a negative right is entitled to non-interference, while the
holder of a positive right is entitled to provision of some good or service.”?"* So,
liberal rights, such as, security, freedom of expression, protection of bodily and
psychological integrity, non-discrimination are regarded as negative rights and
social and economic rights such as, education, sheltering, health, an adequate

standard of living are positive rights.

219 1hid., 39.

2™ eif Wenar, “Rights”, The Stanford Encyclopedia of Philosophy (Fall 2011 Edition), Edward N.
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The international declarations of human rights do not define any right as negative
or positive. However, it is usually considered the Universal Declaration of Human
Rights in 1948 and International Covenant on Civil and Political Rights in 1966 as
a list of negative rights whereas International Covenant on Economic, Social and
Cultural Rights in 1966 presents general principles of positive rights. The latter
covenant recognizes right to “work under just and favorable conditions”, “social
insurance”, “protection of children”, “free universal primary education” and
“equally accessible higher education”, “adequate food, clothing, and housing”,
“the highest attainable physical and mental health”, “self-determination”, “freely

determine political status” and so on.?"

As | mentioned at the beginning of the “Rights” section, it is highly remarkable
that some political thinkers attempt to argue that positive rights should not be
conceived as universal human rights. Or, some of them, for example Allen
Buchanan, think that they can be modified or limited. Article 7 (d) of ICSCR
states: “Rest, leisure and reasonable limitation of working hours and periodic
holidays with pay, as well as remuneration for public holidays.” Regarding the
article Buchanan claims that not every society can carry out this principle since
paying for holidays requires a wealthy economy. So, this right relies on
institutional structure and resources of societies. Therefore, it should not be

273

included in the list.“"> Amartya Sen summarizes and objects to the trend:

272 http://www2.ohchr.org/english/law/cescr.htm
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Human rights can include significant and influenceable economic and
social freedoms. If they cannot be realized because of inadequate
institutionalization, then, to work for institutional expansion or reform
can be a part of the obligations generated by the recognition of these
rights. The current unrealizability of any accepted human right, which
can be promoted through institutional or political change, does not, by
itself, convert that claim into a non-right.**

In his “The Morality and Human Rights”, John Tasioulas criticizes claimability
objection which basically argues for if there is a human right on the one side which
means that people have a claim to have or not to have then on the other side, there
must be some other agents or institutions which people, right-bearers, can demand
to have realize their claims, i.e., rights. When negative rights are the issue, it is
easy to determine who will claim and who is going to be claimed. For example,
“not to be enslaved” is a negative human right; here each people are considered as
an agent who has a duty not enslave other human beings. However, when positive
rights are at stake, then, claimability arises as a concrete problem. To be sheltered,
for instance, is positive right but it is not clear whose duty it is to find a shelter for
unsheltered people. Tasioulas summarizes the problem: “...such rights require
some sort of institutional structure to allocate duties and define their content.” In
other words, the claimability objection points out that if the bearer of a duty that
corresponds to a certain right is not defined, then such rights are unrealistic,

utopian and they cannot go beyond being “another piece of rhetoric”.*”

27 Amartya Sen, “Elements of A Theory of Human Rights”, Philosophy and Public Affairs, 32: (4),
315-356, 320.

2" Tasioulas, “The Moral Reality of Human Rights”,80.
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Tasioulas criticizes Onora O’Neill who proposes this claimability objection and
makes a clear distinction between universal liberty rights and welfare rights. What
she calls universal liberty rights are negative rights; according to O’Neill,
independent of institutions and political structures all human beings have both
claims and duties. Nevertheless, positive rights or welfare rights are not
meaningful unless institutions are arranged in accordance with these rights. In this
sense there is an asymmetry between these two kinds of rights and unlike the
former, the latter has claimability issue for O’Neill since their existence conditions

rely on institutions and political structures.?’®

Tasioulas claims that the right to be free from severe poverty and not to be tortured
should not be distinguished from each other since violation of the former may
cause violation of the latter.?’” Although O’Neill has a point that violators of the
negative rights can be detected, she is mistaken when she implies that liberty rights
are prior to institutions.?’® Tasioulas gives “freedom of speech”, one of the liberty
rights, as a counter-example of O’Neill’s distinction; there must be a state to
ensure that the necessary structure to allow freedom of speech is in place.?”® Thus,
certain structures and institutions are required for both liberal and welfare rights. If
we discriminate negative rights as universal liberal rights but positive rights as

merely welfare rights rather than basic universal rights , then this means that what

278 1hid., 88-9.
21 1hid., 90.
278 |pid., 90-1.

219 1pid., 92.
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western governments can provide for their people are human rights but what they
have difficulties in providing are welfare rights. Freedom of speech, freedom of
press or freedom not be enslaved are liberal rights but they are not pre-
institutional, rather their existence depends on political structures, as to be free
from poverty, right to have a shelter and social security associates with structures

too.

Tasioulas states “[human rights] set standards to which reality must be made to
conform”.?®* Today, human rights are institutionalized and they present a ground
in order to protect both individual and group rights. However, we have to struggle
for their realization. In this sense, recognition and implementation of positive
rights are irrevocable. Those who propose the claimability objection have a point
in that demanding positive rights and decent life standards for every human being
requires an alternative economic structure. Because of this reason, contemporary
thinkers tend to waive welfare or positive rights. Nevertheless, if they do not
conform to reality, we have to make to conform reality to welfare rights. Thus, I

insist on the right to absence of exploitation.
4.5 The Principle of Absence of Exploitation

As | repeated through this chapter, my aim is to bind all these three realms of
justice, namely, equality, freedom and rights, to the principle of absence of
exploitation. | attempt to prove that exploitation is one of the main obstacles in

front of justice. Political philosophers expose various injustices and they try to

20 1pid., 77.
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formulate some principles and define some rights in order to prevent them. I
regard all these endeavors as very important but I find it is strange that they have
very little to say on exploitation. While domination, discrimination, arbitrary
interferences, and social inequalities are condemned, exploitation is almost never
mentioned. In addition to other principles, freedoms and rights, absence of
exploitation must be recognized as a principle of justice. In fact, it ought to be
identified as an underlying assumption since as long as exploitation exists,

equality, freedom and rights would not be realized in their full senses.

Will Kymlicka defines exploitation as “taking unfair advantage of
someone”.zngere, how we understand “fair” and “unfair” determines what
exploitation is. While Marx argues that contracted work causes exploitation,
liberal theories of justice do not treat voluntary employment contracts as unfair
utilization. As I discussed in 4.2.4.3 “Value of Labor” in detail, for Marx, if
surplus-value is taken over by the employer, then the worker whose labor is not
fully paid is exploited by the employer. However, most of the theorists claim that
if the employer does not act contrary to the contract (if s/he does pay what is
agreed on and does not use his/her power arbitrarily), then unfair utilization or
exploitation is not the issue there. Especially in well-developed capitalist
economies, illicit working is prohibited and contracts have to include some
working standards and rights for both parties. So, they look fairer in comparison to

the working conditions in underdeveloped countries. However, | agree with

Marx’s understanding of exploitation: both developed and underdeveloped

281 Kymlicka, Contemporary Political Philosophy, 190.
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capitalist economies exploit people who do not possess the means of production
but have to sell their labor in order to live. Workers may have the choice to work
under these or those conditions but they have to choose to work and consent to this

or that contract.

If there is unfair utilization of some people in a society, how can we say that all
members of the society are equal? Even if they are regarded as equals before the
law and they have the right to equal political participation or, even if there is no
ethnic or sexual discrimination, we can never speak of people having equal dignity
as long as one group utilizes another groups’ labor. Besides, as | argue in the
section on “Equality”, equal political participation in a capitalist society is merely
an ideal. Thus, principles of justice intended for ensuring equality ought to include

absence of exploitation.

Realization of the principle of freedom also requires absence of exploitation.
Regarding the economic aspect of freedom, I think it clear that people must have
enough opportunities for concepts like “freedom of contract” and consent to make
sense. For example, someone who had a chance to have a good education and is
thus qualified has genuine options for work put before him/her to choose from. On
the other side, if we think of positive freedom as self-realization, people ought to
have certain opportunities, such as less working hours (leisure time) and social
insurance (feeling secure about the future) to realize themselves. However, here
the problem is not merely to provide some basic opportunities to everyone. The

issue is if someone is directly or indirectly forced to work, then that person should
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not be considered free since s/he cannot make sense of his/her work and cannot be

satisfied fully.

Regarding human rights, as | attempted to expose above, their accomplishment
highly depends on the acknowledgement of the absence of exploitation principle.
Unless a new economic model which does not rely on exploitation is established,
rights remain too abstract to be practically realized. Contemporary theories of
justice are usually criticized because of their focus mainly on distribution.
Buchanan claims that this is not a fair criticism since they concern a lot on rights,
too. However, political thinkers concerning on rights must also take into account
distribution and production. As I expose in “Rights” section, positive rights are

very essential for human rights and they require a fair distribution and production.

Thus, labor contracts are not based on free rational consent but are in fact coerced.
When trying to define and integrate equality, freedom and rights within the
practical life, “absence of exploitation in the form of production” ought to be the
basic criterion underlying all others. Nevertheless | need to reiterate that absence
of exploitation would not eradicate all of injustices. This principle is not a magic

wand for all problems; it is merely a principle but essential.
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CHAPTER V

CONCLUSION AND FINAL REMARKS

As | said in the beginning, I have both philosophical and political concerns; during
the process of writing the dissertation, sometimes philosophy sometimes politics
have outweighed. These tides and turns bring about sometimes problems,
sometimes new possibilities and new forms argumentation. Especially dwelling on
the concept of justice requires anthropological, sociological, political, and
economic as well juridical and philosophical argumentation. | tried to take into
consideration some of the arguments from those disciplines yet my arguments and
references are mainly philosophical. Although philosophy seems to be on the edge
of practical life, politics requires moral concepts and philosophical theories in
order to justify current practices. For example, as I spoke of in “Rights™ section,
human rights are utilized to legitimize liberal order of states and international
relations. Philosophy usually prepares some grounds or frameworks so that we can
make sense of empirical evidences and discuss our problems on those grounds or
with those frameworks. Besides, it analyses and clarifies concepts, perspectives,
and theories. In this study, | tried to clarify and classify contemporary political
concepts with their references to past. |1 consider clearing the grounds very
important since those grounds are not only theoretical but also material which |

attempted to reveal throughout the chapters.
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In the “Introduction” section, I summarized the context of the concept of justice
within the contemporary political philosophy. I compared and contrasted my
philosophical and political perspective with the mainstream contemporary political
theory. While the mainstream theories presume the capitalist economic order, and
understand justice as a question of distribution, I maintain that the problem of
justice cannot be solved within this capitalistic and individualistic discourse. We
need an analysis of the assumptions and concepts of the contemporary approaches.
This analysis helps us to see the sides and the bases making possible these

accounts and justifications of possible.

My problem was initially to reveal the religious grounds of justice and morality. In
my second chapter “Searching for Bases of Justice”, | did not make a genealogy of
moral concepts; but | tried to relate their usages in the past with now. | defended
that all moral concepts associated with absolutes and ideals, such as, good, truth
and justice, should be redefined within material frameworks. Avoiding divine and
absolute origins did not lead me to any versions of cultural relativism. | maintained
foundationalism in contrast to anti-foundationalism since some foundations are
necessary to understand moral and political affairs and take a stand. My
foundationalism can be defined as historical materialist version of realism. | did
not cope with metaphysical realism; instead | adopted epistemological functions of
both realism and historical materialism. First, | emphasis three aspects of historical
materialism: secularism, physicalism and historicism. The reader could see that
historicism guided this dissertation from beginning to end but 1 tried to emphasis

physicalism as well.
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Before introducing historical materialism as a solution to the problems of
articulating moral dilemmas and demarcating between the sides, | discuss the
natural law theory and legal positivism. The natural law theory, as it is well-
known, has an absolutist approach to normativity. | pointed out not only classical
but also modern versions of natural law theory imply somehow absolute and
divine references. | examined plausible objections of legal positivism to natural
law theory. I mostly agree with legal positivists that neither legislation nor
recognition of law stem from morality. Hart attempts to reveal its natural and
biological sources, although classical legal positivists explain law in a reference to
legal authority and legal system. Like Hart, I comprehend morality with its
physical and historical bases. So, such broader sense of morality certainly

influences political legal order.

Naturalist approaches to morality have similar accounts of the origin of morality
and social norms. Accordingly, as told in section 2.3.1, human beings’ biological
nature or structure can be regarded as a universal ground of normativity. Here we
can see what I mean by physical foundations; human body is objective and
universal. However, the physical origins of normativity do say very little about the
diversity of the moral norms and social/political organizations. Observing the
diversity in the normative realm seems to vindicate pragmatic accounts of the
norms. Although pragmatism has strong arguments, its weak relations with the
objective reality bring us to a dead end. Precisely this is where my understanding

of historical materialism is to put into use.
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Elucidating how history develops would be a topic of another study; here |
presume that history develops through the struggles of opposing classes and the
ruling class dominates perspectives, concepts and theories. In accordance with
such a historical materialist perspective, we can make conceptual analysis by
distinguishing between the sides. In the final section of the second chapter, | tried
to illustrate how we ought to search for grounds of current norms and demarcate

between the moral and political sides.

The concern of the third chapter is the subjects of justice; namely bearers of
justice. First, I clarified why I used the word “bearers” instead of agents or
individuals. Since my attempt has been to indicate that justice is not an individual
issue, | did not use persons or individuals. In addition, the modern sense of the
concept of the individual implies supra-historical, autonomous, atomic, and
rational beings. Throughout the chapter, | tried to reveal that this understanding of
individuality is unreal. And, the contemporary theories of justice usually base their
theories on this comprehension of justice. Although most of the political theories
on justice propose some certain institutional solutions, individuals have a central
place as bearers of justice. These approaches usually ignore the prevailing role of
the social and economic structures on individuals. Since they attribute very strong
abilities to human rationality, the individual is understood as a being who can
distinguish what is fair and what is unjust. In the section “Rationality”, I review
different understandings of rationality. Of course, |1 acknowledged that human
beings are rational creatures but they are born in certain conditions and the faculty

of rationality, as any other faculty, is affected by those conditions. Thus, we can
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search for alternative approaches to rationality and explore what conditions our
rationality. It would be easier to understand and explain the notion of with the help

of a moderate sense of rationality and the individual.

| tried to give an account of the current sense of justice and the so-called agents
who are thought as the bearers of justice with the help of some current events.
These events give us some clues about the grounds of the contemporary sense of
justice. I claimed that our age’s understanding of justice is conditioned by neo-
liberalism’s formulation of liberty. Persons may perceive that marketing their own
body, country and political destiny is up to their personal decisions. | argued that

our era’s economic structure brought about a very individualistic sense of justice.

Here, 1 may sound as if I am defending structuralism in contrast to the
methodological individualism. However, since | endeavor to find a way out in
order to reveal grounds and demarcate which way is just which way is unjust, I do
not want to place justice within the walls of structuralism. If we understand
structures as prisons, then it is quite impossible to make normative claims with the
walls of those prisons. Instead, | utilized the explanatory power of the notion of
structures but preferred to understand them as grounds which also pave some
certain ways for new possibilities. Therefore, | may regard individuals as bearers
of justice but we should keep in mind that they are determined by structures. So,
the role of individuals should try to break the boundaries of the structures and

extend the possibilities.

My final chapter focuses on political principles of justice. | am aware of the fact

that any principle of justice alone would satisfy justice practically. Since justice is
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not a Platonic ideal, I do not try to find a final criterion to ensure justice. My
endeavor is only to expose some bases in order for a better world, which is at least
better than the one we live in. First of all, equality, freedom and rights are essential
components of justice; all can agree on them. However, especially equality and
freedom have been discussed throughout the ages; so we need to clarify their
contents. First, |1 handled different aspects of equality. After classified legal,
political, social, economic and moral equalities, | claimed that economic equality

ensures other equalities.

In section 4.3, I reviewed the arguments on freedom. Isaiah Berlin’s distinction
between negative and positive freedoms is the backbone of this chapter. | adopt
Berlin’s re-formulation of freedom as self-development as a political conception of
freedom. Besides, both Philip Pettit’s and Philippe Van Parijs’s novel approaches
to the political conception of freedom are also very significant for realization of
freedom in the political arena. Pettit claims that negative conception, “freedom as
absence of interference”, does not involve “freedom as non-domination”. While
freedom as non-interference implies the contrast between individual and society or
government, freedom as absence of domination, a Republican conception, aims to
dissolve this dichotomy. Parijs’s notion of real freedom aims at realization of
practical freedom. In brief, both their concerns show that both negative and

positive senses of freedom should be advanced.

In the “Rights” section, it can easily be seen the domination of politics over
philosophy. After I discussed the distinction between positive and negative rights,

| revealed how the discourse of human rights has shifted. In our century, political
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theories tend to disregard the universality of positive rights. They regard negative
rights on the one hand as universal rights which all societies have to satisfy and
they could exist even in the state of nature; on the other hand, positive rights are
institution-dependent, so they cannot be universal as negative rights. However, the
realization of positive rights, such as right to have a medical care or good
education, is complementary for the realization of negative rights. Moreover,
justice cannot be ensured if there is someone who needs medical care but cannot

attain it, while others can easily attain it.

Finally, I propose my justice principle “absence of exploitation” in addition to
equality, freedom and rights. Exploitation is a pejorative concept and obviously
contradicts justice: It is defined as unfair utilization of someone. In this section, |
claimed that labor contracts in capitalist economic order are also unfair utilization
of persons. So, capitalism contradicts with justice. As | reiterated in the previous
sections, the economy has to be rearranged in order to equality, freedom and rights

to be satisfied and the first step is to adopt the principle of absence of exploitation.
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TURKISH SUMMARY

ADALETIN TEMELLERI, TASIYICILARI VE ILKELERI UZERINE BIR

ARASTIRMA

Hukuk, siyaset ve ahlak alanlariin kesisiminde yer alan adalet kavrami, genellikle
mutlak ve kutsal ¢agrisimlar: ile birlikte anilagelmistir. Adeta yukarida, her seyi
goren ve her duruma vakif bir yargi¢ varmisgasina, istenmeyen bir takim durumlar
basimiza geldiginde, “ben bunu hak edecek ne yaptim?” diye sorariz. Bir yasanin
adil olup olmadiginm1 sorgularken de, adalet Platon’un ideallerinden birisiymis ve
ondan almasi gereken pay1 yeterince alamamis, diye diisiinmeye egilimliyizdir.
Ben bu ¢alismada, kutsal bir adalet dagiticisinin ve idealar evreninin olmadig1 bir
diinya i¢in adaleti nasil tasarlayabiliriz sorusunu dert edindim. lyilik, dogruluk ve
adalet gibi ahlakin deneyim-6ncesi kavramlarinin modern diinyada temelsiz
kalmasit sorununa iligkin, gilinlimiiz diisliniirlerinin 6nemli bir kismi ahlaki
gorecelilik tutumunu benimsemislerdir. Bu goriise gore, farkli toplumlarin degisik
ahlaki ve toplumsal kurallar1 vardir ve evrensel bir dogru olmadigina gore, bir
toplumun normlariin diger toplumlarinkilerden daha iyi oldugunu sdyleyebilecek
nesnel bir degerlendirme Olgiitii yoktur. Bunun karsisinda, kutsal veya apriori
olmasa da temellerin oldugunu veya olmasi1 gerektigini iddia eden goriisler ise,
cesitli adlar altinda degerlendirilebilirler; ben bu tartismayr “temelcilik” ve

“temelcilik-karsitlig1” olarak genellemeyi uygun buluyorum. Kendi yaklagimimi
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ise, laik, maddeci ve tarihselci bir tiir temelcilik olarak adlandirtyorum. Mutlak ve
dini temellerin eski islevini yitirmesi, olumlu bir gelismedir ama yine de
kavramlarin, normlarin ve yasalarin havada asili kalmasi, bir takim ahlaki ve adli
durumlarin kaynaginin agiklanmasini ve o durumlar karsisinda tavir almamizi
zorlastirir. Bu nedenle, temellere olan ihtiyacimiz, hem felsefi hem de siyasi bir

thtiyacin tirtiniidir.

Hukuki ve toplumsal kuramlarin bir temeli var midir ve olmali midir sorular1 bizi
dogal hukuk ve hukuki pozitivizm tartismasina gotiiriir. Dogal hukukgular esas
olarak, yasanin temelinde dogrulugu kendinde sakli, genel geger ahlaki yasalar
yattig1 gorlislinii paylasirlar. Kuramin miladir olarak kabul edilen Aquinas, “ahlaki
olmayan bir yasanin yasa da olamayacagini” sOyler. Yani, pozitif hukuk tiim
gecerliligini dogal hukuktan almaktadir. insanlar tarafindan olusturulmus pozitif
yasalar, kolaylikla degistirilebilir ve hatta ihlal edilebilirken, dogal yasalar
degismez, tahrip edilemez ve ihlal edilemezdir. Aquinas i¢in dogal hukuku ihlal
etmek, insanin kendi rasyonelliginin tersine davranmasidir ¢linkii Tanr1 insani
kendi Ozgiir iradesi ile iyi ve kotiiyli ayirt edebilmesi i¢in rasyonel yaratmustir;
iyiyi se¢mek onu Tanriya yaklastiracakken, kotliyii se¢mek Tanridan ve

rasyonelliginden uzaklastirir.

Dogal hukuk kuramimnin daha laik bir bicimde desteklenebilecegini O6ne siiren
diigiiniirler de vardir. Ornegin, John Locke bizlerin Tanrmin yaratiklar:
oldugumuzu sdylese bile, Locke’taki rasyonellik vurgusu, Tanrinin yasalari
vurgusundan daha belirgindir. Benzer bicimde Kant’ta da insanin rasyonelligi ve

bu rasyonelligi sayesinde ahlaki dogrular1 bulabilme yetisi 6n plana ¢ikartilmistir.
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Locke ve Kant ile birlikte ahlak, ilahi alandan, insanin igsel alanina yani
rasyonelligin (ve de vicdanin) smirlar1 igerisine taginmistir. Ancak, insan
rasyonelitesinin, belirlenimsiz, tarihler-iistii ve 6zerk bir bigimde kurgulanmasi,
onun adeta ilahi sifatlarla donatilmasi1 anlamina gelmektedir. Bu baglamda dogal
hukuk kurami, yani ahlaki ve pozitif kurallari, degerleri kesfetme yetisinin insanin
Oziinde verili olarak kurgulanmasi, bu tiirden ilahi bir rasyonellik diisiincesi ile
birlikte maddi ve laik olmaktan ¢ok uzaktir. Bu rasyonelite anlayisinin adalet
kavrami lizerine yansimalarint “Adaletin Tasiyicilarint Aragtirma” adli boliimde

ayrintili olarak ele aldim.

Bir giiniimiiz diistiniiri olan John Finnis, dogal hukuk kurami c¢ercevesinde
varsayilan rasyonellik anlayisinin sorunlu oldugu tespitini yaparak, dogal hukuk
kuramini dinsel ¢agrisimlarindan arindirmaya girisiyor. Finnis’e gore, insan “ne
yapmaliyim?” sorusunu sorabilen tek canli tiirii olarak, iyiyi ve kotiiyii birbirinden
ayirt edebilen, rasyonel bir varliktir. Ahlak dis1 davranan kisiler, kendi rasyonel
dogalarina aykir1 hareket etmis olurlar. Bu anlamda Finnis, yukarida sozii edilen
dogal hukuk kuramcilarina benzese de, rasyonelligi Antik Yunan’da kullanildig1
gibi daha genel sekliyle ele alma taraftaridir. Finnis’e gore, pek cok dogal
edimimiz rasyoneldir ve iyiye yoneliktir; diger dogal hukuk kuramcilarindan farkl
olarak, yemek yemek, barinmak, cinsel iliskiye girmek gibi bedensel etkinlikler de
rasyoneldir. Ancak, rasyonelligi ve etigi, zihinsel alanin disina tasiyan Finnis,
onceki dogal hukuk kuramecilart gibi, insan dogasinin ve ahlakin deneyim oncesi
oldugunu iddia eder. Buradaki iddia, yine, ahlaki yargilarin ve edimlerin dogustan

olmas1 degil, rasyonel olanin nesnelliginden ve apacikligindan ileri gelmektedir.
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Bu baglamda, her ne kadar Finnis bedeni ahlakla bulustursa da, rasyonelitenin

aprioriligi, deneyimi ve tarihi ahlaktan diglamaktadir.

Hobbes ise bu konuda ilging bir diislinlirdiir; bir yandan dogal hukuktan so6z
ederken, diger yandan hukuku egemenin koydugu kurallar olarak tanimlar. Bu
yonii ile de bazilar1 tarafindan Hobbes, hukuki pozitivizmin ilk temsilcisi olarak
diigliniilir. Ancak ilk defa John Austin hukuki pozitivizmi dogal hukukun
karsisinda konumlandirarak, yasa ve ahlak arasina sinir ¢ekmistir. Yasalar ve
hukuk sistemi, yasal otorite tarafindan belirlenir; ahlaki normlar ve hukukun
yasalar1 arasinda sorunlu bir iliski yoktur. Yasanin mesrulugu ise otoritenin veya
sistemin mesrulugundan gelir. Austin’in ardindan gelen diisiintirler—ozellikle H.
L. Hart, otoritenin koydugu her kuralin yasa olamayacagi goriisiiniin altini
cizdiler—yasanin otoritenin agzindan ¢ikan s6z olmadigini, degisik toplumsal ve
hukuksal siireglerden beslenerek olusturuldugunu ve bu siirecleri dolayimiyla
tanindigin1 dile getirdiler. Hart’a gore biitlin kurallar, gecerli olduklar1 sistem
icerisinde anlamhidirlar. Bir yasal sistemin igerisinde yasayan insanlar, o sistemin
koydugu kurallar1 tanimak ve onlara uymakla yiikiimliidiirler. Uyup uymamalari,

ahlaki bir sorun olmaktan ¢ok psikolojik bir meseledir.

Hukuki pozitivistlere gore, yasaya bigimsel olarak uymak yeter kosuldur; o kuralin
ahlaki bir icerige sahip olmasi ve insanlarin o ahlaki icerigi tanimalar1 zorunlu
degildir. Ahlak ve yasa arasindaki iliskiyi koparmis olmasi bakimindan hukuki
pozitivizm, Nazizm’i bile bir hukuk sistemi olarak mesrulastirabilir ve Nazilerin
yaptiklarim1 kurala uymak olarak tanimlayabilir oldugu gerekcesiyle cokga

elestirilmistir.  Ikinci Diinya Savas’min  ardindan kurulan Nuremberg
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Mahkemelerinde, Nazi subaylar1 ve Nazilere destek vermis diger insanlar
savunmalarinda kurala uyduklarini sdylemisler, bu da hukuki pozitivizmin yasanin

mesrulugunun dayanaklarini yeniden sorgulamasina neden olmustur.

Sebastian Urbina, hukuki pozitivizmin bu ¢ikmazini ¢ézmek i¢in bir yasanin
bicimsel ve igeriksel taninmasi arasindaki ayrimin ortadan kalkmasi gerektigini
sOyler. Ona gore, bir yasayr tanimak, icerigiyle birlikte tanimaktir. Bu igerik,
ahlaki olmak zorunda degildir. Urbina’min maddi igerik olarak adlandirdig:
yasanin igerigi, o yasay1 yasa yapan maddi siireclerin biitiiniidiir. Urbina’nin maddi
icerik dedigi yasanin mesrulugunun kaynagi, esasen benim de bu ¢alismada ortaya
sermeye calistigim maddi temellerdir. Yani Nazi hukukunu olusturan siyasi
stirecler, o hukukun yasalarini bi¢cimsel ve iceriksel olarak sekillendirmistir. Bu
durumda, siyaseten mesru gormediginiz Nazi iktidarinin yasalarini da mesru
goremezsiniz. Hukuki pozitivistlerin dedigi gibi yasalar, yasal bir sistem icerisinde
anlamhdirlar; daha temel sorun o sistemin anlamlilig1, yani mesrulugu sorunudur.
Yasa ve ahlak arasindaki tartismayi laik ve maddi bir zemine tasiyan hukuki
pozitivistlerin tarihsel, siyasi ve ekonomik siirecleri de, mesrulugu giigten

ayristirarak tartismalar1 gerekmektedir.

Hart, yasanin ve ahlakin insan dogasindan geldigini sdyler. Ancak, onun bu
sOylemi, dogal hukuk kuramcilarimin ahlaki normlar1 askin bir insan
rasyonelitesinde temellendirmesinden farklidir. Hart, insan dogasinin evrimsel
stireclere tabi oldugunu, bu evrimsel siirecler icerisinde ahlakin ve hukuk

sistemlerinin olustugunu iddia eder. Insanlar ihtiyaclarim karsilayabilmek icin
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birlikte yasamak zorundadirlar ve birlikte emniyetli bir sekilde yasamanin da

kurallarini1 zaman igerisinde belirlerler.

Hart’a benzer sekilde ahlaki ve toplumsal kurallari insanin biyolojik yapisinda
temellendiren yaklagimlar vardir. Biitiin toplumlarda ortak olan genel geger
yasalar, o yasalarin askinligindan degil, tam tersine insanin evrimlesmesinin ve
toplumsallagsmasinin bir sonucu olarak ortaya ¢ikmistir. Cok 6nemli bir gerekce
olmaksizin yalan sdylememek, nedensiz yere birisini Oldiirmemek ve zarar
vermemek, yakin akraba ile cinsel iliskiye girmemek gibi diinyanin her yerinde
kabul gérmiis, cok genel ilkeler bu tiirden biyolojik aciklamalara 6rnek verilebilir.
Kimi yasalarin evrenselligi ve zorunlulugu, insanin biyolojik yapisinin evrenselligi
ve zorunlulugu ile iliskilidir. Ancak, bu tiirden evrensel ve zorunlu
diyebilecegimiz ahlaki ve hukuki kurallarin sayisi pek fazla degildir. Buna karsin,
farkli toplumlarda, farkli donemlerde normlarin cesitliligi ahlakin evrenselligini

baltalamaktadir.

Jean Porter bu sorun karsisinda, insanlarda insanin biyolojik yapisindan Gtiirii
olagelmis ortak bir temeli savunan anlayis ile temelcilik karsitt bir kuram olan
pragmatizmi birlestirerek, hem insanlik tarihi boyunca siiregelmis ortak degerleri,
hem de Kkiiltiirler arasindaki farkli tutumlar1 agiklamaya c¢alisiyor. Porter’a gore,
evrensel bir insan dogasi vardir ve biitiin genel normlarimiz bu dogadan
kaynaklanir. Ancak, kiiltiirler farkli kosullar altinda ortaya cikar ve gelisirler;
evrensel kurallar1 ve normlar1 bu kosullar dogrultusunda kendilerine uyarlarlar.
Buna gore, ahlaki normlar, hem evrensel bir insan dogasinin kimi 6gelerini

yansitirlar, hem de yerel, zorunlu olmayan, gecici 6zellikler gosterirler. Porter
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insan dogasinin somut bir temel oldugunu sdyler. Ancak bu temel ¢ok da sabit bir
temel degildir ¢ilinkii insan dogasi, sosyal diizenlemelerle sekillenir. Pragmatizmin
de iddia ettigi gibi her bir kiiltiir kendi etiginin temellerini kendisi kurar. Tarih
ilerledikce, Kkiiltiirler ayakta kalabilme, siirekliliklerini koruyabilme adina
gerekcgeleriyle birlikte ¢esitli degerler ortaya koyarlar. Kendilerine uygun
aciklamalar, gerekg¢elendirmeler sunarlar. Varolan farkli farkli etik ve politik
temellendirmeler, pragmatizm ic¢in giiclii bir dayanak noktasidir. Bu noktada
Porter’in biyolojik yaklasim ile pragmatik yaklasimi bir araya getirerek hem sabit
hem de degisen degerlerimizi aciklamaya g¢alismasi ikna edici goriiniiyor. Ancak
pragmatizmin agiklama giiciiniin, agiklamalar1 ger¢eklige degil de is goriir olma

ilkesine dayandigi icin, yeterli oldugu kanisinda degilim.

William James’e gore, “’Dogru’...(belki dogru olmayan ama) elverisli diistinme
bicimimizdir, ‘hakli’ ise (belki dogru olmayan ama) elverisli davranma
bi¢imimizdir”. John Dewey de dogru sozciigili yerine “gerekceli iddia” ifadesini
kullanir. Yani, bir tarafta gerceklik, diger tarafta da bizim o gerceklige dair
inanglarimiz, bilgilerimiz, dogrularimiz yoktur; dogrunun yerine iyi gerekgeli, ikna
edici argiimanlar olabilir. Bir diislinceyi kanitlamak, o an ve o durum i¢in giiclii,
kabul edilebilir gerekgeler sunmaktir. Pragmatizm, felsefe tarihinde insanin,
nesnenin ve doganin yeniden diisiiniilmesini saglayan, geleneksel felsefeye karsi
cigir acici, felsefenin adeta yoniinii degistiren, elestirilmesi zor bir akim gibi
durmaktadir. En temelde, insanin hem bir hayvan hem de toplumsal bir varlik
oldugunu bizlere hatirlatarak, klasik felsefedeki 6zne sorununun, evrimsel ve

dolayisiyla tarihsel siirecler igerinde ele almmasim saglamistir. Insanligin
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olusturdugu, etik ve siyasi ilkeler, kurallar ve degerler de bu tarihsel siirecin
icerisindedir. Pragmatizm, bu goriiniirdeki tarihselciligiyle ahlaki gorecelilige 151k

yakar. Elbette bu gorecelilik, stiphecilik anlamina gelmemelidir.

Pragmatizm tarihsel olma iddiasindadir ama tarihselligi, rolativist konumunu
desteklemek igin kullanmaktadir. Tarihsel dinamikleri gérmezden gelir. Ornegin
James, “iz siirme”den bahsederken, Tanr1 inancinin tarihsel izini siirmek yerine,
sonuclar1 ile tatmin olunabilecegini sOyler. Aslinda gercek sonuclarini bile
irdelemez. Dinin insanlar1 uyuttugunu, o6te diinya varsaymminin insanlari, bu
diinyadaki haklarinin pesinden gitmek yerine kaderlerine razi olup, ikinci

yasamlarinda ddiillendirilme beklentisine siiriikledigini sdylemez.

Sonug olarak, pragmatizmin ortaya koydugu gibi, insanin evrimsel siireci ve
tarthsel kosullar insanligin etik ve politik yasantisini, kurgularini belirlemistir.
Bunlarin Gtesinde hayali durumlar tasarlamak, deneyimin Otesinde bazi ilkeler
belirlemek bostur. Ancak insan zihninin disinda, insan bedeninden baglayarak,
insanin etkileyebilecegi ama mutlak anlamda miidahale edemeyecegi fiziksel bir
alan vardir. Pragmatistlerin deneyim dedigi olguyu bu fiziksel alandan
koparttigimizda kimi siyasi ve ahlaki kararlar, ornegin, ABD’nin Irak’a
miidahalesi, toplumsal onay ve uzlasi ile mubah olabilir. Diinyanin yarisindan
fazlasi, Irak’ta niikleer bomba olduguna inansa ve miidahale edilmesi yoniinde oy
verse bile bu ABD’nin miidahalesi mesrulagtirmaz. Miidahalenin gercek temelleri
ortaya konulmali ve gergek {izerinde 1srar edilmelidir. Yani pragmatizmin durdugu
yerde kalip, bir tavir almaktan geri duramayiz. Dolayisiyla, adalet kavraminin

temellerini sorguladigimizda, temellerin hi¢ bir zaman sabit olmadigini1 kabul
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ederken, fiziksel ve sosyal bir arka plani oldugunu da gérmezden gelemeyiz. Bir
durumun adil olup olmadiginin Olgiitlerini o arka plan verecektir. Fiziksel
gergekligin ve sosyal orgilitlenmelerin olusturdugu temel, toplumsal uzlasidan, is

gortrciiliikten, faydaciliktan daha gecerli ve daha dogru 6l¢iitler sunacaktir.

Ahlak ve adalet ile ilgili ikilemlerde, temelleri arastirma ve bir durus belirleme
sorunsali ile ilgili olarak, tarihsel maddeciligi, bir yontem olarak benimsiyorum.
Somut gergekligin yani sira, bu gergekligin tarihin farkli donemlerindeki iiretim
iligkileri tarafindan anlamlandirildigi, dolayisiyla, maddi diinyayi, onun tarihsel
dolayimlar ile kesfetmeye ve anlamlandirmaya ¢alismak gerektigi iddiasindayim.
Tarihin, iktisadi alt yapinin ve siyasetin gercekligi ne olgiide ve nasil belirledigi
sorularindan kaciarak, karsilikli bir belirleme iliskisini varsayityorum ve bu
varsayimin Oniimiize acacagi olanaklara odaklanmak gerektigini diislinliyorum.
“Orada ne var?” sorusunun, ‘“Nasil tavir almaliy1z?” sorusu ile birbirinden
ayrilamayacagini diisiinsem ve kismen de bunu gdstermeye caligsam da, bu
caligma da ben ¢ubugu biraz daha ikinci sorudan yana biikiiyorum. Daha dogrusu,

ikinci soru yanitlanmadan birincisine gecilmeyecegini gostermeye caligiyorum.

Ozetle, gergeklik kabugunun icine gizlenmis ve acilmayr bekleyen bir inci
degildir. Bizler o gergekligi kesfederken, onu yeniden firetiriz de. Bu yeniden
iretim siirecinde, doganin yeniden iiretiminde oldugu gibi, iretici gii¢leri elinde
bulunduranlar, iiretimi de yonlendirirler. Dolayisiyla, anlamlarin ve gercekligin
yeniden {iretilmesinde de, liretim araglarinin sahipleri siireci kontrol ederler.
Tarihsel maddecilik, bu siirecleri sinif temeli ile agiklamamizi sagliyor. Bunun

yani sira, sinifsal konumumuza gore, hangi zemin {izerinden tavir almamiz
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gerektiginin de ipuglarim1 veriyor. Burada benim yeniden kurmaya ve
anlamlandirmaya yaptigim vurgu, gercekligin fiziksel tarafin1 goz ardi etmiyor. Bu
diinyada aglik, yoksulluk, savaslar, depremler en somut haliyle var. Biz bu

olgularin temellerini aragtirmali ve ona gore sinifimizi, tarafimizi belirlemeliyiz.

Konumuz adalet olunca, adaletin tastyicilarinin kimler oldugu sorusunu da sormak
gerekiyor. Ornegin, 2005°teki Katrina Kasirgasi’min ardindan, New Orleans
bolgesinde yasayan ve kasirgadan magdur olan insanlar, diikkanlar1 yagmaladilar.
Bu durumda, adaletsiz olan doga mi, insanlar mi, yoksa igerisinde yasadiklari
siyasi ve iktisadi diizen mi? Genellikle gilinlimiiz adalet kuramlari, sistemin
kurumlariin adaleti tesis etmedeki onemine dikkat ¢ekseler de, bireye ve bireyin
ahlaki sorumluguna biiylik bir 6nem atfedildigini goriiriiz. “Adaletin Tasiyicilar1”
adli boliimde, adaletin bir tiir birey kurgusuna dayandirilmasinin eksik ve hatali

yonlerini gostermeye caligtim.

Modern birey kurgusu, bizlere ebediymis gibi sunulsa da aslinda modernizmin
dogusuyla ortaya ¢ikmistir. Modern birey, tarihler-iistii, rasyonel, 6zerk ve yalitik
bir varlik olarak kurgulanmistir. Ilk olarak, birey, bugiinkii anlamiyla, bir on
dokuzuncu yiizy1l kavramsallastirmasidir. Tarihin fakli donemlerinde ve farkl
toplumlarda insan bahsi gecen dort 6zellige sahip bir birey olarak algilanmiyordu.
Ornegin, Antik Yunan’da baktigimzda, kisi ve adalet arasindaki iliskinin
bugiinkiinden ¢ok farkli oldugunu goriiriiz. Tragedyalarda kargimiza ¢ikan adalet
diisiincesi, doganin diizenine ve bu diizene tabi olan insanlarin kaderine karsilik
gelir. Adalet, 1yi ve kotiinlin dengelenmesi ve bu siiregte insanlarin iyi ve koti

arasindaki miicadeleden ders ¢ikartmalaridir. Insan, iradesi ve akli ile, iyi ve kotii
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arasinda se¢im yapan bir birey olarak degil, kaderi kaderiyle yiizlesen bir varlik

olarak anlagilmustir.

On sekizinci ylizy1ll sonlarindan itibaren, Kant, Rousseau ve Voltaire gibi
Aydinlanma donemi filozoflari, Tanri’nin, dinin ve toplumun baskilarina karsi
bireyin aklini ve vicdani yiicelterek, modern bireycilik diislincesini olusturmaya
baslamislardir. Bireycilik disiincesi, 6zgiirliik, evrensellik, esitlik, hiimanizm gibi
ideallerle birlikte gelismis ve bireyin oOzerkligi, mahremiyeti ve kendisini
gelistirmesi taleplerini ortaya koymustur. Boylelikle, diisiinme ve akil ylriitme
yoluyla kendi anlik isteklerinden ve harici etkilerden siyrilarak, kendi yolunu
secebilen modern, liberal birey diislincesi ortaya c¢ikmustir. Bugiin ise, bireyin
arzulari, tercihleri, kararlar1 neredeyse sorgulanamaz hale gelmistir. Philippe
Corcuff’un dedigi gibi, “bizin tiranliklarina karst konumlandirilan bireycilik,
bugiin benin tiranligin1 yaratmigtir. Aslinda bir kurgu olan soyut birey, bugiin su
katilmamis gercekligin kalbindedir.” Ancak, bireyciligin bu basarisi, tek basina
bireylerin basaris1 degildir; bireyciligin gelismesi ile dogrudan baglantilidir. Bu
baglamda, kapitalizmi temel alan giinlimiiz adalet kuramlarinin adaletin tasiyicisi
olarak bireyleri géormeleri de, bireycilik ve kapitalizm arasindaki iligkiyi yansitir.
Liberal demokratik devletler, rasyonel bireylerin bir araya gelerek haklarini,
ozgirliiklerini tanimladiklar1 ve kendi nizalariyla olusturduklari yapilar olarak
sunulur. Ben bu ¢alismada, birey diisiincesini ne ontolojik olarak ne de siyaseten
reddediyorum. Yalnizca bireye atfedilen 6zelliklerin hatali oldugunu ve adaleti bu

ozelliklere sahip bireyler lizerine kuramayacagimiz1 gostermeye ¢alistyorum.
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Burada modern bireye atfedilen, tarihler-iistii, rasyonel, 6zerk ve yalitik olma
sifatlarindan, ozellikle rasyonalitenin tiizerinde duracagim ¢iinkii Aquinas’tan
itibaren kurgulanan haliyle rasyonalite, diger li¢ 6zelliginde kaynaginda yatiyor.
Elbette, insanin hayvanlardan farkli, ¢cok daha karmasik bir akla sahip oldugu
gercegini reddediyor degilim. Ancak rasyonelligi anlamanin tek bir yolu yoktur.
Ben yalnizca kokleri Aquinas’a dayanan buglinkii liberal diislincenin rasyonellik
algisina karst ¢ikiyorum ve karsisinda daha inceltilmis ve daha ilimh rasyonellik
anlayislarnin savunulabilecegini diisiiniiyorum. Ilkine, sahip oldugu nitelikler
itibariyle “gii¢lii rasyonalite” adin1 vermeyi uygun buldum. Buna gore, bireyin
rasyonalitesi, fiziksel diinyanin ve dolayisiyla da neden sonug iliskilerinin
disindadir. Rasyonel birey kendisini dis etkilerden soyutlayarak kendisine sunulan
seceneklerden en iyisini segme yetisine sahiptir. Jon Elster, rasyonalitenin boyle
kurgulanisina “zayif rasyonalite” adini1 veriyor ¢ilinkii bireyi o se¢imine gotiiren
nedenler irdelenmiyor. Bu yaklasim, liberal demokratik toplumlarin
mesruluklarinin  kaynagini da olusturuyor: rasyonel insanlar bilingli olarak,
ideolojik gizli veya dolayimli baskilardan, yonlendirmelerden etkilenmeden, siyasi
kararlarim1 verirler. Bu anlayisa gore bireyler, birbirlerinden etkilenmezler ancak
digerlerinin ne yonde karar verecegini hesaba katarak bir karara varirlar. Ornegin,
oyun kuraminda da, bireylerin arasinda bir etkilesim, uzlas1 yoktur. Herkes kendi

hiicresinde, 6tekinin ne diislindiigiinii hesaplamaya ¢alisir.

Bu giiclii rasyonalite anlayisina karsi elestirilerim bes madde altinda toplanabilir.
Birincisi, evrim kuraminin bizlere gosterdigi lizere, insanin rasyonellik 6zelliginin

tarihler-iistii olmas1 miimkiin degildir. Insan tiiriiniin gelisimi icerisinde, diisiinme
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yetileri de gelismistir ve ihtiyaglart dogrultusunda degisik yonlerde gelisimine
devam edecektir. lIkinci olarak, rasyonel fail diisiincesi, gdrece yeni bir
kavramsallastirmadir. Ornegin, Eski Yunan’da ve dogu toplumlarinda, bu tiirden
giiclii ve fail birey anlayisina rastlanmaz. Ugiincii olarak, bireylerin tekil tekil
eylemlerine baktigimizda, o eylemlerin bireylerin 6zel niyetlerinden mi
kaynakladigini yoksa arkasinda baska etmenler mi olduguna karar veremeyebiliriz.
Ancak, sosyal gruplarin edimlerinin arkasindaki gii¢ler daha kolay ayirt edilebilir.
Zaten sosyoloji bilimi, bunun {izerine kuruludur. Dordiincii olarak, bireyler
icerisinde yasadiklar1 toplumlarin ve igerisine dogduklar1 c¢agin oOzelliklerini
gosterirler. Kararlarimizi etkileyen yalnizca zihnimiz degil, icerisinde yasadigimiz
kosullardir da. Besinci olarak, gecmis deneyimlerimiz algilarimizi, hafizamizi,
bilincimizi ve dolayisiyla da rasyonalitemizi etkiler. Bu etkilerinde akil

yliriitmemizde ve karar vermemizdeki rolleri gz ardi edilmemelidir.

Evrim kurammin etkisiyle, giiclii rasyonalite anlayisina karsi, benim
kavramsallastirmamla daha “1limli rasyonalite” diisiinceleri ortaya cikt1. Ornegin
kimi distniirler i¢in, rasyonellik sadece insana 6zgii degildir; bir durumun veya
bir sistemin de rasyonelliginden bahsedebiliriz. Bir davranis, bir karar rasyonel
olsa bile kisiye 0zgii olmayabilir. Epistemik ve edimsel rasyonellik ayrimi
yapilabilir. Ornegin Vudu bebeginin giiciine inanmak, rasyonel bir inanis degildir
ama bir kere inandiktan sonra, o bebegi yapip igneleri saplamak edimsel olarak
rasyonel olabilir. Dolayisiyla, rasyonellik tek basina degil, onu etkileyen
faktorlerle ve hatta irrasyonel davraniglarimizla (eksi {iziim, yasak elma,

bagimlilik, hing, Polyannacilik gibi sendromlar) birlikte ele alinmalidir. Bu tiirden
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iliml1 bir rasyonalite anlayigina sahip olan diisiiniirler de, liberal kapitalist toplum
diisiincesini destekliyor olabilirler. Ama burada bireyin kararlari, segimleri
mutlaklastirilmadigindan, bu sec¢imler sorgulanabilir ve bireyler tek baslarina

adaletin tastyicisi olarak kurgulanmazlar.

Bu rasyonellik tartismasini yapmamin asil nedeni, bireylerin adaletin tasiyicisi
olarak kurgulanip kurgulanamayacaklar1 konusunda bir zemin hazirlamakt.
Adaletin sorumlularinin yalnizca bireyler, failler, 6zneler olarak anlagilmamasi
gerektigine isaret etmek icin, “tastyict” sozciigiinlii 6zel olarak sectim. Adaletin
daha biiyiik toplumsal siireglerin iriinii oldugunu ama bireylerin de adaletin

stirdiiriiciileri olduklarin1 gostermeye ¢alisacagim.

Burada adalet ile ilgili olgularda agiklayici gii¢leri bakimindan iki ug yaklagimi
karsilastirmak istiyorum: ilki, “yOntembilimsel bireycilik”?, ikincisi ise
“yapisalcilik”.  Yontembilimsel bireycilik, kisaca, bireylerin eylemlerinin,
bireylerin kisiye ©6zel niyetlerinden kaynaklandigi diisiincesidir. Cok eski bir
diisiince olmasina ragmen, bu sekilde ilk kez Max Weber tarafindan kullanilmstir.
Yontembilimsel bireycilik, genel olarak, toplumsal, makro olgularin, mikro
temellere, yani bireylerin eylemlerine ve o eylemlerin arkasindaki niyetlere
dayandig1 iddiasidir. Bireycilik sozciigiiniin basinda, yontembilimsel kavramiin
kullaniliyor olmasinin nedeni, bireyselciligin epistemolojik olarak olgulari
aciklamakta kullaniliyor olmasindandir. Weber’in sosyolojik ve iktisadi olgulari
aciklamakta kullandig1 yontembilimsel bireycilik, Weber boyle istemese de,
degerler felsefesinde de agiklayici bir giice sahip olagelmistir. Yani, toplumsal

olgularin yanmi sira, hem bireylerin sahip olduklar1 ahlaki tutumlarin hem de
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toplumlarin olusturdugu geleneklerin, normlarin, yasalarin temelinde bireylerin
diisiincelerinin ve eylemlerinin yattig1 iddia edilmektedir. Yapisalcilik ise,
yontembilimsel bireyciligin aksine, toplumsal ve kiiltiirel olgular1 agiklamak i¢in,
onlar1 onceleyen ve miimkiin kilan yapilar1 temel alir. Yapr kavrami, en genel
anlamiyla, bagka ozelliklere indirgenemeyecek olan, biiyiik, kapsayici bir sablon
veya bicim olarak tanimlanabilir. Iktisadi iiretim bi¢imi, kiiltiirel yasam bigimleri,
egitim kurumlari, aile, dini kurumlar, siyasi rejimler yap1r kavramini
somutlayabilir. Elbette ki yapi, farkli felsefeciler tarafindan degisik anlamlar
yiiklenerek kullanilmistir. Ornegin, Karl Marx igin en temel yapi, belirli bir
zamanda bir toplumda gegerli olan iiretim bi¢imidir; toplumsal ve kiiltiirel diger
yapilar bu iktisadi yapinin yansimalari olarak gériiliir. Ote yandan, Louis Althusser
de bu ayrim siliklesirken, post-yapisalcilar icin, dil en temel yap1 olarak
kurgulanir. Ancak ben bu ¢alismada yapinin ne oldugu tartismasindan ziyade, yap1
ve adalet arasindaki iligki lizerinde duracagim ve adalete dair normatif bir iddiada
bulunmanin olanagmin olup olmadigina, varsa da bu zeminin ne oldugunu

tartisacagim.

Glinlimiiz diinyasinin adalet anlayisina dair, hepimizin gayet iyi bildigi, gelismis
kapitalist devletlerin, {i¢iincii diinya iilkelerini somiirmesi, dogal kaynaklar1 kar
ugruna tahrip etmeleri, go¢cmen is¢ilerin modern koleler olmalari, vs. gibi
orneklerin disinda, son birka¢ ay igerisinde karsilastigimiz, medyada soyle bir
gecgen li¢ drnekten bahsetmek istiyorum. Bunlardan ilkini ara sira duyuyoruz; geng
kizlar bekaretlerini, internetten acik arttirma ile satiyorlar. Ozellikle, Oxford,

Bristol, Yeni Zelanda, Sen Diego gibi saygin {iniversitelerde okuyan 6grencilerin,
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{iniversite har¢larmi 6demek i¢in bu yola basvurduklari, haber olmaktadir. IKincisi,
Almanya bagbakan1 Angela Merkel ekonomik krizde olan Yunanistan’in adalarini
kendilerine satmalarm istedi. Ugiincii 6rnekte ise, Polonya’daki genel segimler

oncesinde bir Polonya vatandasi gazeteye oyunun satilik oldugu ilanini verdi.

Bu {i¢ 6rnegi vermemin nedeni, her ii¢ teklif de ahlaksiz gdriinmesine ragmen,
giinimiizde  gecerli  olan  adalet  kavrayislar1  cercevesinde  adil
addedilebilmektedirler. Demek istedigim, serbest piyasanin bir ¢esit 6zgiirliik adi
altinda, yasal kabul edilmesi durumunda, bu ¢ teklife adaletsiz deme olanagimiz
kalmamis goriinmektedir. Neo-liberal ekonomik yapinin iist yapiya yansimasi, en
az emegimizi satmamizin mesru olmasi kadar, bedenimizi, zihnimizi,

Ozgiirliiglimiizii ve vatanimizi satmay1 da mesru kilmaktadir.

Kapitalizmin ilk evrelerinde, burjuvazinin yerlestirmeye ¢alistigi, ozgiirlik ve
adalet kavramlari, daha onurlu bir yasam vaadinin temel ilkeleriydiler. Klasik
liberal diisiiniirler icin, dzgiirlik devredilemez haklarla korunmaliydi. Ornegin
John Locke icin, bedenin ve vatanin satilmasi “6zgiir” bir sozlesmeyle bile olsa
kabul edilemezdi. Klasik liberalizmin adalet anlayisi ile neo-liberalizminki
birbirinden farkli goriinmektedir. Yukaridaki ornekler, neo-liberalizmin adalet
anlayisini temsil etmektedir: Locke bile boyle bir diinya hayal edemezdi. Aslinda
insanin emeginin sézlesme yoluyla alinip satilabilmesi, yasal ve mesru kabul
edildiginden itibaren, taraflarin rizasina dayanan her tiirlii anlasma zamanla mesru
ve adil olabilmektedir. Ozetle, baslangicta liberalizmin ortaya koymus oldugu ilke,
gelecegin niivelerini yani bugiinkii neo-liberalizmin ahlakini, hukukunu, kisacasi

degerler alanindaki mesrulugunu igerisinde barindirtyordu.
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Tekrar yapisalcilifa donersek, yapisalcilik, bize toplumsal davranisa hilkkmeden ve
bdylece o davranisin daha az dogal ve kendiliginden gdriinmesini saglayan gizli
kodlar ve kaliplara iligkin bir kavrayis yetisi verdi. Yani aslinda ne o gen¢ kizin
bekaretini satmasi, ne Merkel’in Onerisi, ne de Polonyali’nin oyunu satmasi,
tarihlerler-iistii dogal bir 6zgiirlik kavrayisindan gelmemektedir. Buraya kadar

yapisalcilik, durumu agiklayici bir giice sahiptir.

Yetersiz oldugu nokta, yine bahsettigim orneklerden gidersek, “bu teklifler adil
degildir” yargisim1  yapisalciligin - icerisinden  kolay kolay  yapamiyor
olusumuzdandir. Hem yapisalcilar hem de post-yapisalcilar i¢in, yap1 ontolojik bir
isleve sahipken, degerler s6z konusu oldugunda yapidan bagimsiz eylemde
bulunmak miimkiin olmadigindan, yapiy1 yargilamak da ironiktir. Vardir, kabul
edilir; direnmenin olanaklar1 olsa da yapinin disina ¢ikamadigimiz i¢in normatif
iddialarla mahkum edemeyiz. Aslinda, yapisalcilar ve post-yapisalcilar agisindan,
yargilayamayacak olmamizin yani sira, yargilayacak olan kimdir, sorusu da mesru
bir soru degildir. Ornegin, yapisalcilar agisindan Althusser’e baktigimizda,
Althusser i¢in, 6znenin sadece ideolojik bir ¢ikti oldugu goriiriiz. Post-yapisalcilar
acisindan Foucault’a baktigimizda ise benzer bir sekilde, 6zne, iktidarin “en
birincil sonuglarindan birisidir”. Bdylelikle, Foucault’a gore, ne direnis ne de
herhangi bir sey, o iktidara, o yapiya digsal olamaz. Halbuki Terry Eagleton’in
dedigi gibi, bir kiiltiiriin, bir yapinin icerisinde bulunmak cezaevinde bulunmak
demek degildir. Yapi, yapisalcilarin da belirttigi gibi, igerisinden ¢ikis yollarini da
barindirir. Ama buradaki kritik nokta, bu ¢ikis yolunun 6znesiz ve dolayisiyla

bilingsiz olmasidir. Felsefe tarihine bakildiginda, Nietzsche’nin tanriy1
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Oldiirmesinin ardindan, yapisalcilar ve post-yapisalcilar da 6zneyi 6ldiirmiislerdir.
Bu durumda, olan olur, iyi veya kétii, dogru veya yanlis, gergek veya ideolojik gibi

yargilarin hi¢bir hilkkmii kalmamistir.

Bu diisiincenin karsisinda ise basta belirttigim gibi, yontembilimsel bireycilik
anlayisina gore, adalet, tarihler-iistii bireylerin tasidigi deger, sorumluk, vicdan
gibi kavramlara indirgeniyor. Peki, ikisinin ortasinit bulmak miimkiin degil midir?
Yani yapilarin belirleyiciliginde ama insanin yasamin 0znesi olarak, bu yapiy1
kendi lehine bilingli olarak degistirme olanagini birlikte ele alamaz miy1z? Eger
boyle bir ¢ikis noktasi varsa bu, igerisinde yasadigimiz yapinin adaletsizliklerini
adaletsiz olarak mahkum edebilmemize ve adil olanin ne olduguna dair ipuglari

bulabilmemize olanak tastyacaktir.

Ben bu orta noktanin Hegel/Marx geleneginde yattigina inantyorum. Hegel’in tarih
anlayis1 ve Marx’in tarihsel maddeciligi tam da burada devreye girebilir ¢linkii
“ilerleme kavrami olmadan, “toplumsal iyi”’nin ne oldugunu bilemeyiz”. Hegel’in
0z-bilinci, yani tarihin bilincinde olan 6znesi ile Marx’in smif bilincine sahip
Oznesi yapiy1 degistirmeye muktedirdir. Dolayisiyla, “6zne 6lmedi ama tarihin
icine yedirildi” demek dogru olur. Hegel bu bireyciligin karsisina holizmi yani
biitiinselciligi koymustur. Ozne, toplumsal ve tarihsel bir varliktir; bir biitiiniin
parcasidir. Ozne ya da birey biitiinden ve kosullarindan soyutlanamaz. Bu
baglamda 6znenin sahip oldugu degerler mutlak degil, tarihseldir; ancak tarihin o
ugrag1 icerisinde evrenseldir. Ozne, kendisinin o tarihsel an igerisindeki
konumunun farkinda oldugu zaman kendisini ve tarihsel durumu anlamlandirir.

Marx’a gore, “Tarihi insanlar yapar ama Oyle kendi keyiflerine gore yapmazlar:
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bunu kendileri tarafindan se¢ilmis kosullar i¢inde degil, dogrudan iginde
bulunduklari, verili ve gegmisten aktarilmis kosullar i¢inde yaparlar”. Diger bir
ifadeyle, tarihin ilerlemesinde bireylerin eylemlerinin rolii vardir. Ancak, bu
eylemler keyfi degil, yapinin icinden belirlenmektedir. Belirlenim s6zciigiinii ise
olumsuz anlamiyla kullanmak zorunda degiliz. Callinicos’un dedigi gibi, yapilari,
bireylerin eylemleri tizerindeki kisitlayici rolleriyle anmaktan ¢ok, onlarin, “insan
etkinliginin serbestce hareket edebilecegi bir cerceve sagladigini” da diisiinebiliriz.
Callinicos’a gore “tarihsel maddeciligin kendisi bir yapisal kapasiteler kuramidir’:

“Yapilar kisitladiklar1 kadar, olanakli da kilarlar.”

Alt-yapi, list-yap1 ve yapi-birey ikilikleri, hangisi hangisini ne oranda belirler
sorular1 ¢okca tartisilmistir. Ancak burada daha 6nemli olan alt-yap iist-yap1 ve
yap1 birey arasindaki iliskinin nasil bir yontem sundugu, neyi tahlil etmeye yonelik
oldugudur. Yapilar bize bir zemin saglamaktir. O zemin ve bir taraf {izerinden
bilebilir ve yargilarinizi olusturabilirsiniz. Bu nedenle yapi, ideolojik yanilsamanin
yani sira bize bir hakikat zemini sunar. Ciinkii yap1 dedigimiz olgu, Marx’in da

dedigi gibi maddi siire¢lerden baska bir sey degildir.

Orneklere geri donersek, her {ic durum da, hem ahlaksiz hem de adaletsizdir.
Yapilarin belirli kisitlamalar ve belirli olasiliklar sagladigindan hareketle, 6rnegin,
bekaretini satan kiz, bunu kendi 6zgiir iradesi ile yaptig1 diisiincesini tagimaktadir.
Igerisinde bulundugu yapinin olanaklarindan faydalanmaktadir. Yani, ne babasi ne
de bir bagkasi onu satmamaktadir. Bu anlamda sanshidir. Ancak, igerisinde
bulundugu goreceli 6zgiirliigii, bir adim 6te tasima kararliliindan yoksundur.

Kendi elleriyle kendi bedeni lizerindeki hakkini bir baskasina devretmektedir.
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Merkel’in teklifine iliskin, Yunanistan 6zgiir iradesi ile bu teklifi degerlendirebilir
diye diistinenler olabilir ancak, Yunanistan ¢ikarlar1 ortak olan bir biitiin degildir.
Yunanistan’in parca parca satilmasindan da yararlananlar olabilir ancak ¢ogunluk
zarar gorecektir. Polonyali vatandasin oyunu satmasi ise giiniinii kurtarmak ama
gelecegini satmaktir. Gelecegini satip satmamasi, onun bilecegi bir is diyemeyiz
¢linkli onun gelecegi ayn1 zamanda bizim gelecegimizi belirlemektedir. Onu bu
duruma diisiirenler utansin diyenler olabilir ama bu kolaycilia kagmadan, ben
Nazim Hikmet’in dizeleriyle, “kabahatin ¢ogu senin, canim kardesim” diyorum.
Bu ii¢ durumdaki adaletsizlik, liberalizmin getirdigi alti bos da olsa o6zgiirliik,
demokrasi, esitlik gibi kavramlar1 daha ileri tagimak yerine, ¢ok daha geriye
gotiirerek, emegini satmak durumunda olan genis smiflarin her seylerini
satmalarinin mesru hale getirilmesidir. Eger, emegimizi satan tarafta yer aliyorsak,
bu zemin iizerinden, adaletsizlikleri yargilama ve daha adil olana dogru degistirme

hakkimizi korumaliyiz.

Calismanin ilk iki ana boliimii, adalet kavramina ontolojik ve epistemolojik bir
zemin hazirlamak iizere tasarlandi. “Adaletin Ilkeleri” adli son ana bdliim ise, bu
zemin iizerinden adaletin ¢ercevesini ¢izmek ve en temel adalet ilkelerini
belirleyebilmeyi hedefliyor. Hemen hemen her diisiiniir, adalet kavramini
anlatmaya giristiginde, onu, esitlik, 0zgiirliik ve haklar ile iligkilendirir. Bu ii¢
kavram olmaksizin, adalet hep eksik kalacaktir. Ancak, bu kavramlardan, 6zellikle
de esitlik ve 6zgiirliikten, ne anlamamiz gerektigi her diisiiniire gore degisir. Ben

bu c¢alismada, bu ¢ adalet dayanagini tanimlamaya giristim. Neticede
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“somiiriilmeme ilkesi” olmadan bu {i¢ alanin veya ilkenin tam olarak

gerceklesemeyecegini gostermeye calistim.

Esitlik gilinlimiizde en sorunlu kavramlardan birisidir. Esitlerin esit haklardan
yararlanmasi veya esit muamele gorme haklari, 6rnegin John Rawls’un ifade ettigi
gibi, her zaman adil sonuglar dogurmayabilir. Maalesef herkes esit firsatlarla, esit
yetilerle diinyaya gelmiyor. Boyle bir diinyada, firsat esitligi daha az avantajl
olanin firsatlardan daha az yararlanabilmesine neden olabilir ki; bu hi¢ de adil bir
durum degildir. Herkes icin daha adil esitligin ne olabilecegini tartismak icin
Stuart White’in smiflandirmasindan yararlaniyorum: yasal, siyasi, sosyal,
ekonomik ve ahlaki esitlik. Yasal esitlik, herkesin yasalar oniinde esit olmasidir.
Siyasi esitlik, herkesin esit derecede siyasi yasama katilabilme hakkidir. Sosyal
esitlik, toplumsal statiiler, roller ne olursa olsun, bu statiilerin esit veya denk
muamele gorebilmesidir. Ekonomik esitlik ise, biraz tartismali bir kavram olsa da
ayni toplumda yasayan insanlarin gelir diizeylerin dengeli olmasidir. Ahlaki
esitlik, herkesin insan olmaktan oOtiirli, saygin bir yasam silirebilmesi ve insan
onuruna yakisir sekilde davranilmasidir. Ekonomik esitligi disarida birakirsak,
diger esitlik tiirleri Fransiz Devriminden giinlimiize aksakliklarla da olsa diinyanin
pek cok yerinde hukuksal diizlemde saglanabilmistir veya en azindan hak olarak
taninmistir. Ancak ekonomik esitlik saglanamadig: siirece diger esitlik tiirler1 de
kagit lizerinde kalmaya ve tam olarak pratikte ger¢eklesmemeye mahkumdur. Bir
insanin siyasi yasama oy vermenin Otesinde katilabilmesi i¢in sesini diger
insanlara duyurabilmeye ihtiyaci vardir. Bu durumda, maddi olanaklar1 fazla

olanlar, 6rnegin kitle iletisim organlarinin sahipleri, kendi politikalarini digerlerine
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oranla ¢cok daha fazla yayabilme imkanina sahiptirler. Yine ayni insanlar, yasama
iizerinde soz sahibi olacak ve kendi yararlarina olan yasalar1 yapacaklardir.
Toplumda saygi gormek ve insan onuruna uygun bir yasam siirdiirebilmek de,
gelir ve imkanlarla iligkilidir. Bu nedenle, ekonomik esitlik diger esitliklerin

saglayicisidir. Peki, ekonomik esitlik nedir, ne olmalidir?

Ekonomik esitlik denilince, giinlimiiz adalet tartismalarinda, toplumsal iiretimden,
daha az ya da hi¢ kazanamayanlara pay vermek anlagilmaktadir. Daha yetenekli
olanlar, daha ¢ok c¢alisanlar, daha varlikli olanlar neden daha az yetenege ve daha
az kazanana toplumsal hasiladan pay versin ya da vermesin iddialar1 farkli adalet
anlayislan ile desteklenmeye ¢alisilmaktadir. Burada adalet, boliisiim meselesine
indirgenmektedir. Boliisiim 6nemli bir sorun olmasina ragmen, liretim de boliisiim
kadar ve hatta ondan daha fazla 6nemli bir meseledir ve maalesef giliniimiiz siyaset
felsefesi tarafindan g6z ardi edilmistir. Bu c¢alismada ben iiretimin nasil
algilanmasi gerektigi iizerinde durmak istiyorum. Ilk olarak, iiretim insan1 insan
yapan temel dzelliklerden birisidir. Insan salt tiiketen degil, dogay: yeniden iireten
bir varliktir. Hegel’in ortaya koydugu gibi, insan dogay1 doniistiirme seriiveninde
kendisini de kesfeder—ihtiyaclarini tanir. Ancak siifli toplumlarda, Marx’1n ifade
ettigi gibi, insan kendi ihtiyag¢larini karsilamak i¢in degil, bagkasina hizmet etmek
icin ya da ticret karsiligi ¢alisir. Marx’in ortaya koydugu iizere, kapitalist {iretim
bigiminde, is¢i, ne iiretecegine karar veremez, liretim siirecinin biitiiniine hakim
degildir, trettigi iirliniin sahibi olmaz ve emeginin karsiligini tam olarak alamaz;
dolayisiyla, triiniine, iiretim siirecine, kendisine ve bagka insanlara yabancilasir.

Burada emek, iiriin ve is¢i tamamen ayristirilmis; emegin degeri piyasa kosularina
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gore belirlenir hale gelmistir. Halbuki degeri (deger sabit olmasa da ve toplumsal
kosullar tarafindan belirlense de) yaratan emektir. Is¢i emeginin degerini almalidr.
Bu da belirli bir saat ya da parca bas1 karsili1 olamaz. Isci bir grup ile birlikte
iretmektedir. Kullanilan makineler de bir iiretim sonucudur. Diger insanlardan ve
tarihsel birikimden soyutlayarak, tek bir insanin tiretimi tam olarak hesaplanamaz.
Bu nedenle toplum bir biitlin olarak kurgulanmali ve herkes iirettigi kadar yerine,
herkes onurlu bir yasami ne kadarina sahip olursa siirdiirebilir sorusu sorulmalidir.
Kapitalist somiirii ise, onurlu bir yasamin oniindeki temel engellerden birisidir.
Insanm insan1 sdmiirmedigi ve herkesin saygin bir yasam siirmesi i¢in gerekeni
aldigr bir toplum hedefi dogrultusunda, ekonomik esitlik bir hedeftir ve onu
belirleyen de somiirilmeme ilkesi olmalidir. Bu, sOmiiriiniin olmadigi ve
ekonomik esitligin saglandig1 bir toplumda diger esitsizlikler ve adaletsizliklerin
son bulacagi anlamina gelmemelidir. Bu ilke yalnizca ¢6ziim yolunda bir temel

olarak goriilmelidir.

Adaletin diger ilke veya alanlarindan birisi de ozgiirliiktiir. Ozgiirliik, Kant ile
birlikte modern felsefede, 6zerklik, sorumluluk gibi kavramlarla ele alinagelmistir.
Ancak ben bu calismada politik alanda 6zgiirliiglin nasil kavranmasi gerektigi
iizerinde duracagim. Yirminci ylizyila damgasina vuran Isaiah Berlin’in negatif ve
pozitif 6zgiirliik kavramlar1 ile baslamayr uygun buluyorum. Negatif 6zgiirliik,
bireye disaridan herhangi bir miidahalenin olmamasi olarak tanimlanirken, pozitif
ozgiirliik, bireyin kendi kendisinin efendisi olmasi olarak tanimlanmistir. Negatif
ozgirliik talebi, siyasi iktidarin bireyler {izerindeki engelleyici giiciinii kisitlamay1

hedefler.  Pozitif  6zgilirlik ise, insanin kendi kendisini tanimasini,
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gergeklestirmesini ve politik yasama aktif olarak katilmasini, dolayisiyla da kendi
kendisini yonetmesini dillendirir. Ilkinde devlet ve toplum bireyin oniinde engel
olarak goriiliirken, ikincisinde bireyin kendisi gelistirmesi i¢in arag ve zemin

olarak goriilmektedir.

Berlin’in bu ayrimina karst ¢ikanlar ve Tciinclii yollar iiretmeye calisanlar
olmustur. Ben burada, bir negatif 6zgiirliilk kavramsallastirmasina ve bir de pozitif
ozgirliik kavramsallagtirmasina alternatif iki yaklasimi ele aldim. Philip Pettit
Ozgiirliiglin, miidahalenin degil, baskinin olmamas:t olarak tanimlanmasi
gerektigini soyliiyor. Miidahale 6zgirliiglin zitt1 degildir ama baski tam olarak
zittidir. Pettit’e gore, burjuva adaleti, bireyi devletten ve toplumdan korumaya
calisir; ancak devlet ve toplum bireyin diismani degildir. Dolayisiyla 6zgiirliik,
bireyin baskidan korunmasiyla saglanacaktir. Phillippe Van Parijs ise, 6zgiirliigiin
gerceklesebilmesi i¢in insanlarin bir takim olanaklara sahip olmalar1 gerektigini
belirtiyor. Insanin kendisini gergeklestirebilmesi ve 6zgiirliigii deneyimleyebilmesi
i¢in, her bir bireyin “kosulsuz temel gelir’e sahip olmasi gerekmektedir. Insan
temel diizeyde bir gelire ve firsatlara sahip olmazsa, 6zgiirliik lafta kalir, soyut bir
hak olmaktan 6teye gecemez. Pettit ve Parijs ozgiirliiglin gerceklesebilmesi, pratik
yasamda goriiniir olmas1 i¢in daha somut ilkeler ortaya koyuyorlar. Ancak, bir
toplumda somiirii ve yabancilagma varsa, insanlarin kendilerini 6zgiirce ifade
edebilmeleri, eyleyebilmeleri ve potansiyellerini ortaya g¢ikartabilmeleri miimkiin

olmayacaktir.

Haklar bashigina geldigimizde, haklar adaletin tanimlayicis1 ve koruyucusu olma

iddiasindadir. Ancak yine yirminci ylizyila ait bir kavramsallastirma olan negatif
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ve pozitif haklar tartismasi adaletin fiili olarak ger¢eklesmesinin teorik engeli
olarak yirmi birinci ylizyillda karsimiza c¢ikmaktadir. Yirminci yiizyil, insan
haklarinin, ¢ocuk ve kadin haklarinin, kiiltiirel, politik ve medeni haklarin
uluslararas1 sozlesmelerle tanimlanmasi acisindan olumlu ge¢mistir. Bu haklar
antlasmalar ve kurumlar yoluyla hayata gecirilmeye calisilirken, felsefe de insan
haklarinin mesrulugunu saglama goérevi edinmistir. Ancak negatif ve pozitif haklar
iizerine yapilan gilincel felsefi tartigmalar, kapitalizmin de mesrulugunu saglama
islevi oldugunu diistindiirtmektedir. Aslinda uluslararasi beyannameler haklar1 bu
sekilde ayirmazlar. Ama felsefecilerin tanimladig1 {izere, negatif haklar genel
olarak miidahalenin olmamasi, pozitif haklar da bir menfaatten veya bir hizmetten
yararlanabilme yetkisi olarak tanimlanir. Bedensel veya zihinsel olarak zarar
gormeme, giivenlik, ifade ozgiirliigli, ayrimciliga ugramama gibi haklar negatif
haklardandir. Pozitif haklar ise, egitim, saglik, barinma, belirli bir yagsam standardi
olarak Orneklendirilebilir. Giliniimiizde bir grup diisiiniir, pozitif haklarin bir
kuruma bagimli oldugunu ama insan haklarinin evrensel olabilmesi i¢in diinya
iizerinde higbir kurum ve toplumsal oOrgilitlenme olmasa bile gecerli olmasi
gerektigini, bu nedenle de pozitif haklarin evrensel insan haklar1 sayilamayacagini
iddia etmektedirler. Buna gore, 1966’da kabul edilen Ekonomik, Toplumsal ve
Kiiltiirel Haklar Uluslararast Sozlesmesi’nde yer alan, adil kosullar altinda
calisma, sigorta, egitim, beslenme, barinma, tatil gibi haklar, devletlerin
imkanlarina bagli oldugundan evrensel olamaz. Ancak John Tasioulas’in da dedigi
gibi, bu pozitif haklar olmaksizin negatif haklar bos bir retorik olarak kalacaktir.

Acglik ve iskence gormek birbirinden ayrilabilir degildir. Ayrica, her iki tiir de

223



toplumsal bir yapiya bagimhdir. Iskence gérmeme 6zgiirliigii ve ifade 6zgiirliigii

de ancak bir kurum tarafindan saglanir.

Ozetle, insan haklar1 da, somiiriilmeme hakki olmaksizin soyut birer bireysel hak
olmaya mahkum kalacaktir. Eger herkesin saygin bir yasam standardina sahip
olmasini istiyorsak, pozitif haklarin da evrensel insan haklar1 olarak talep edilmesi
sarttir. Pozitif haklarin ve de Ozgirliikklerin gerceklesebilmesi devletlerin
vatandasglarima ekonomik esitlik saglamasiyla, o da somiiriilmeme ilkesiyle
miimkiin olacaktir. Somiiriilmeme ilkesinin, diinya tizerindeki biitiin adaletsizleri
cozebilecek bir formiil olmadiginin bir kez daha altim ¢izmek isterim.

Somurilmeme ilkesi bir tiir olmazsa olmaz adalet ilkesi olarak kabul edilmelidir.

224



