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ABSTRACT

REGULATORY FRAMEWORK OF THE SECTOR-SPECIFIC AND
COMPETITION RULES IN THE TELECOMMUNICATIONS SECTOR
IN TURKEY IN THE LIGHT OF THE EU LAW

Aydemir, Duygu
M.S., Department of European Studies
Supervisor: Assist. Prof. Dr. Gamze Ascioglu-Oz
May 2008, 189 pages

This thesis examines the role of the sector-specific rules and competition rules in the
liberalized telecommunications markets. It aims to analyse the design of the legal and
institutional framework of these two sets of rules in the liberalized
telecommunications sector in Turkey in the light of the EU law. To this purpose, the
thesis initially compares and contrasts the main characteristics of and shared
responsibilities between the sector-specific and economy-wide competition rules and
institutions in the post-liberalization and post-privatization period. Then, the thesis
explores the EU approach on the balance of influence between these two sets of rules
and institutions. Against this background, the thesis examines role, design and
interaction of the sector-specific and competition rules and institutions in the recently
liberalized Turkish telecommunications markets. It, also, analyses some important

competition law cases concluded by the Competition Authority.

The thesis has two main arguments. Firstly, it argues that liberalization and
privatization in the telecommunications sector does not automatically lead to the
competitive environment in the sector. Competitiveness of the markets after the post-
liberalization and post-privatization period critically depends on the existence of a
robust, coherent, and transparent regulatory framework ensuring a smooth balance
between the sector-specific and the competition rules and institutions. Second
argument is that sector-specific rules have a transitional character. As
telecommunications markets move towards effective competition, sector-specific
regulation will be reduced and the role of the competition rules in those markets will

increase.

Key Words: Sector-Specific Rules, Competition Rules, Antitrust, Regulatory

Authorities, Liberalization, Privatization, Telecommunications Sector
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AB HUKUKU ISIGINDA TURKIYE’DE
TELEKOMUNIKASYON SEKTORUNDE SEKTORE OZGU KURALLAR VE
REKABET KURALLARININ DUZENLEYICI CERCEVESI

Aydemir, Duygu
Yiiksek Lisans, Avrupa Caligmalar1 Boliimii
Tez Yoneticisi: Yrd. Dog. Dr. Gamze Asgioglu-Oz
May1s 2008, 189 sayfa

Bu tezde, serbestlesen telekomiinikasyon piyasasinda sektore 6zgii kurallar ile rekabet
kurallarinin rolii ele alinmistir. Tezin amact AB hukuku 1s181inda telekomiinikasyon
sektoriinde sektore Ozgii kurallar ve rekabet kurallarinin Tiirkiye’deki yasal ve
kurumsal c¢ercevesinin nasil diizenlenmis oldugunu incelemektir. Bu amacla,
oncelikle, sektore o©zgii kurallar ve kurumlar ile genel rekabet kurallar1 ve
kurumlarinin temel ozellikleri ve serbestlesme ve oOzellestirme sonrasi donemde
paylastiklar1 sorumluluklar kargilagtirmali olarak incelenmistir. Daha sonra, Avrupa
Birligi’'nin bu iki ayr1 kurallar biitiinii ve kurum arasindaki dengeye iliskin yaklagimi
degerlendirilmistir. Bu acgiklamalar 1simnda, bu tez, yeni serbestlesen Tiirk
telekomiinikasyon piyasasinda sektore 6zgii kurallar ve kurum ile rekabet kurallar1 ve
kurumunun roliinii, tasarlanisini ve birbirleriyle etkilesimini analiz etmistir. Tezde,

ayrica, Rekabet Kurumunun vermis oldugu birtakim énemli kararlar da incelenmistir.

Tezin iki onemli savi vardir. Birincisi, bu tezde, telekomiinikasyon sektoriinde
serbestlesme ve Ozellestirmenin otomatik olarak sektorde rekabetci bir ortam
yaratmadigi ileri siiriilmektedir. Serbestlesme ve Ozellestirme sonrasi donemde
pazarlarin rekabet edebilirligi 6nemli olgiide, sektore Ozgii kurallar ve kurumlar ile
rekabet kurallar1 ve kurumlar arasinda piiriizsiiz bir denge saglayan giiclii, tutarl ve
seffaf bir diizenleyici cercevenin varligma baghdir. ikinci olarak, bu tezde, sektor
kurallarinin gegici karakterli oldugu ileri siiriilmektedir. Telekomiinikasyon piyasasi
etkin rekabete dogru yol aldikca, sektore 6zgii diizenlemeler azaltilacak ve rekabet

kurallarmin roli artacaktir.

Anahtar Kelimeler: Sektore Ozgii Kurallar, Rekabet Kurallari, Antitrost, Diizenleyici

Otoriteler, Serbestlesme, Ozellestirme, Telekomiinikasyon Sektorii
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CHAPTER 1

INTRODUCTION

“Telecommunications’ or ‘electronic communications’, which is one of the prominent
example of network industries, is a crucially important sector for society as it enables
individuals and institutions to interact with eachother.' It creates a platform of
communications necessary for the social and economic development, and provides

infrastructure for various industries.

Until recently in most countries, all telecommunications networks and services were
state-owned and operated by a state-owned monopolistic operator. This market
organization was justified on the basis of four main rationales, namely, natural
monopoly characteristics, network externalities, public-service obligation, and
strategic importance of the sector. Those rationales justified the monopoly of the
stated-owned operator. However, in order to prevent this monopolistic operator from
abusing its monopoly power, certain requirements, such as; on prices and quality of

services were imposed on it.

In the last two decades, the rationales lying behind the regulated public monopolies for
the provision of telecommunications services were challenged mainly due to the
technological developments and increasing demand of the information society for a

range of higher quality, and lower priced services.

In the late 1980s and early 1990s, telecommunications environment in most of the

developed and developing countries has witnessed striking policy reforms. National

! The terms “electronic communications” and “telecommunications” are used interchangeably
in ensuing discussion throughout the thesis. However, it is important to note that to use the
terms ‘electronic communications services’ and ‘electronic communications networks’ rather
than the previously used terms °‘telecommunications services’ and ‘telecommunications
networks’ is a response to convergence phenomenon by bringing together under one single
definition all networks and services which are concerned with the conveyance of signals by
various electromagnetic means (i.e. fixed, wireless, cable television, satellite networks). Most
of the contemporary legislation replaced the term ‘telecommunications networks and services’
by ‘electronic communications networks and services’.



operators were privatized, new operators and new services were allowed to enter the
telecommunications markets. Over the past two decades, an increasing number of

countries have opened their telecommunications markets to competition.

Due to these structural changes in the telecommunications markets, the nature of
regulatory framework has also changed. To ensure that users are provided with
services which they demand at the lowest possible prices, the main regulatory
concerns in the liberalised telecommunications markets has become to ensure

sustainable competition in the telecommunications markets.

Under the previous monopolistic model, the rules imposed on state-owned
monopolistic operator were sector-specific, and aimed at to prevent the abuse of
monopoly power. On the other hand, ‘competition rules or antitrust rules’> were
disregarded during the monopolistic period. However, as the telecommunications
markets had been gradually liberalized, the role of competition policy in the sector

was considered.

Prior to the liberalization of and privatization in the telecommunications sector,
regulatory functions were carried out by the related governmental body. There was not
an independent authority regulating the sector as it was not deemed necessary.
Operational, policy-making and regulatory functions were all concentrated in a single

governmental body.

Through 1980s onwards, as the telecommunications sector in most of the developed
and developing countries has experienced liberalization and partial or full
privatization, the respective roles of sector-specific and competition rules on the one
hand and institutions on the other hand were reassessed in order to set an appropriate

regulatory framework for the liberalized markets and privatized incumbent operator.

Despite certain exception, such as; ex-ante merger and acquisition controls and ex-
ante competition advocacy, competition law tends to be ex-post as competition

authorities generally intervene after an anticompetitive practice was occurred. On the

? The terms ‘competition rules’ and ‘antitrust rules’ are used interchangeably in ensuing
discussion throughout the thesis.



other hand, sector-specific telecommunications regulation tends to be ex-ante as
regulators intervene prior to certain actions in order to prevent anticompetitive

practice.

“The regulatory framework for telecommunications adopted at different times by
different countries reflects different balances between antitrust and sector-specific
approaches. Among the countries fully liberalizing their telecommunications sector,
some have chosen to rely mainly on sector-specific rules, often applied by sector-
specific institutions, while others have depended on economy-wide antitrust rules and

institutions to control market power.””

Against this background, the aim of this thesis is to understand why liberalization does
not remove regulatory intervention to liberalised markets, and to examine the scope of
sector-specific and economy-wide antitrust regulation in liberalized Turkish

telecommunications markets in the light of EU law.

Overall, the questions addressed by the thesis are:

e  Why liberalised markets still need regulatory intervention?

e What are the key regulatory objectives?

e  What are the necessary tools to accomplish regulatory objectives?

e How those tools, namely, economy-wide competition rules and sector-specific
rules are designed?

e  What the respective roles of these rules should be to maximize the efficiency
of economic regulation in telecommunications?

e How the regulatory framework of the sector-specific and competition rules in
telecommunication is designed and implemented by EU?

e What is the EU future perspective on the role of the sector-specific and
competition rules in telecommunications?

e How the regulatory framework of the sector-specific and competition rules in

telecommunications is designed and implemented in Turkey?

3 Geradin, D., Kerf, M. and Neto, I. (2005) “Antitrust vs. Sector Specific Regulation in
Telecom: What Works Best?”



e What is the Turkey’s current level of alignment with the EU acquis with
regards to the design of sector-specific and competition rules in
telecommunications?

e  What is the Turkey’s future perspective on the role of the sector-specific and

competition rules in telecommunications?

In this regard, this study is structured as follows:

The Chapter 2 of the thesis provides an overview of telecommunications sector and
the global liberalization, privatization trends and convergence in the sector. It
compares and contrasts the main characteristics of and shared responsibilities between

the sector-specific and economy-wide competition rules and institutions.

Until around 1980s, telecommunications networks and services in the European Union
(EU) were characterized by national public monopolies, often carried out with postal
services. This has begun to change in the early 1980s with the privatization and the
introduction of gradual competition in some Member States. Since the full
liberalization on 1 January 1998, EC competition law has played a major role in
shaping the telecommunications sector. Moreover, competition law concepts and
principles are at the core of the new electronic communications regulatory framework
though sector-specific regulation has maintained its importance especially during the

early years of the liberalization.

“European rules on electronic communications are more elaborated than those adopted
for other public service-related sectors. To many observers, given the degree of legal
coverage and complexity achieved, the EU electronic communications framework
could serve to a substantial extent as a model for further rules to be adopted in these

4
other sectors.”

The Chapter 3 provides an analytical insight to the EU electronic communications

legislation, and analyses the EU approach on the balance of influence between sector-

* Nihoul, P. and Rodford, P.(2004). “EU Electronic Communications Law.”



specific and competition regulation in the new electronic communications regulatory

framework.

Appropriate regulation safeguards competition in the markets while creating certainty
needed for the innovation, investment and growth in the sector. For this reason, as
technology and market dynamics evolve so thus the regulatory framework. Outdated

provisions should be removed.

EU has been revising its regulatory framework at certain intervals in order to keep it
updated. Chapter 3, also, explores the 2007 Reform Proposals of the Commission for
the revision of the current EU electronic communications framework. The
repercussion of those reform proposals on the role of the sector-specific and antitrust

rules in the sector are dealt with in the third chapter.

As in the EU memberstates, in Turkey, the main telecommunications service and
network provider traditionally was a state-owned monopolistic operator. Parallel to
global trends, and with the accelerating impact of the EU-Turkey accession process,
Turkish telecommunications sector have witnessed significant structural changes

through the widespread liberalization and privatization movements in recent years.

Chapter 4, firstly, summarizes these structural changes, and then examines the design,
role and the interaction of the sector-specific and the antitrust regulation in the
recently liberalized Turkish telecommunications markets. This chapter, also, points
out the criticism concerning the cooperation and coordination mechanism between
Telecommunications Authority and Competition Authority. Additionally, within the
context of regulatory framework of the sector-specific and competition rules, this
chapter also analyses the current level of alignment with the EU acquis. This chapter,
additionally, deals with the Turkey’s future perspectives on the telecommunications

regulatory framework.

Chapter 5 summarises the objectives of and outcomes derived from the study.



CHAPTER 2

REGULATORY FRAMEWORK OF THE LIBERALIZED
TELECOMMUNICATIONS SECTOR

Regulatory framework covers both the institutions responsible for the regulation and
the rules that lay down the rights and duties of both market players and regulatory

institutions.

This chapter aims to provide the background necessary to understand developments
behind the regulatory reform carried out for the liberalized telecommunications
markets. As part of that background, this chapter gives brief information about the
structure of telecommunications sector, and then explains why more than a century
telecommunications sector has been controlled by state monopolies. In this sense, this
chapter discusses the rationale lying behind the control of telecommunications sector

by state monopolies.

Then, this chapter explains why monopolistic character of the telecommunications has
been questioned in early 1980s which, in turn, the state-owned monopolies
progressively replaced by private operators functioning in a competitive environment.
In this regard, this chapter talks about the global trends in telecommunications sector,

namely liberalization, privatization and convergence.

The transition from monopoly to competition, from state-owned operators to the
private ones and convergence of the different platforms opened a new era not only in
economic, technological and social terms but also in “regulatory” matters.
Restructuring of the electronic communications landscape has played a significant role

in shaping the regulatory frameworks.

Liberalization and privatization did not automatically result in competitive
telecommunications markets. In this sense, main objective of the regulatory reform in
the liberalized telecommunications markets is to ensure strong and sustainable

competition through the controlling of incumbents continuing market power and



removal of market barriers for new entrants. It is believed that effective competition
encourages private investment, attract new entrants, facilitate the introduction of new

technologies and services, and maximize consumer benefits.

In most of the countries, effective competition is tried to be ensured through
concurrent enforcement of sector-specific rules and competition law. In most of the
countries, these regulations are implemented, respectively, by a sector-specific
regulator and a competition authority entrusted with the enforcement of competition

law.

Sector-specific telecommunications regulations tend to be ex-ante as sector-specific
regulators intervene prior to certain actions in order to prevent anticompetitive
practice. Competition rules or antitrust rules, in general, tend to be ex-post as
competition authorities are generally required to intervene after an anticompetitive
practice was occurred. However, competition rules may be enforced ex-ante as in the
case of merger and acquisitions calling for the prior authorisation of the competition
authorities, and as in the case of competition advocacy aiming prior elimination of

competition-distorting disposals and transactions of the governmental bodies.

This chapter examines these main instruments of the market regulation, their role and
their interaction with eachother. Then, this chapter examines the instutional settings

that are entrusted with handling sector-specific rules and antitrust rules.

2.1 An Overview of the Telecommunications Sector

“Telecommunications can be defined as the service of enabling electronic
transfers of information from one point to another or from one point to
multiple points. Telecommunications is a prominent example of network
industries (electricity, gas, railways, postal services etc.) in the sense that
a substantial part of the products it produce consists of transport from one
destination to another via a network. Similar to the other network
industries, telecommunications sector consists of multiple segments some
of which are operated by incumbent undertakings that often perform as de



facto monopolies, while some others are operated in a competitive

5
sense.”

Until recently, in most of the countries, telecommunications sector was characterized
by state-owned monopolies performing also postal services. That means competing
providers did not operate in the telecommunications markets. This approach was based

on several rationales explained below.

Natural Monopoly Characteristic: A natural monopoly exists when the market
demand can be served at a lower average cost by a single firm, rather than competing
firms. It means any amount of output is always produced more cheaply by a single
firm. In other words, the cost of production is lowest when one firm serves the entire

market.

Economies of scale and economies of scope are shown as the main reasons for natural

monopoly.

“Economies of scale occur when a firm’s average cost decreases when it increases its
volume of production. For example, economies of scale occur where a firm has high
fixed costs of production. By increasing production, the firm can reduce its average
cost per unit of output. (Provided that variable costs are relatively low, and/or do not

increase quickly as production increases.)”

“Economies of scope arise when different products have significant shared fixed costs,
so that a single firm can produce them using a common facility. In this situation, it is
more economical to produce these two services together and pay only once for the
shared resources, than to produce the services separately.”’ In other words,
“economies of scope means it is cheaper to provide different services (such as local,

long distance and international calls; or access and transmission services) together

> Unver, M. B. (2004). “Essential Facilities Doctrine under EC Competition Law and
Particular Implications of the Doctrine for Telecommunications Sectors in EU and Turkey.”
pp.61-66

6 http://www.ictregulationtoolkit.org/en/Section.2167.html (Available on. March 2008)

7 http://www.ictregulationtoolkit.org/en/Section.1673.html (Available on. March 2008)
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over a single network owned by a single firm rather than separately through different

networks owned by different firms.”®

It was believed that telecommunications industry was a natural monopoly as it subject
to large economies of scale and scope. In other words, the large necessary investments
for setting up national telecommunication network and decreasing costs as becoming a
provider of multiple services justified the belief that the highest degree of efficiency

could be ensured with just one operator in the market.

Network Externalities: “In order for a telecommunications network to function
effectively, a high degree of co-operation is required from all parties involved.
Investment in one part of the network creates potential benefits across the whole
network and similarly, blockages and deficiencies in one part of the network can
create bottlenecks, increased cost and reduced revenue in other parts of the network.”
This interdependence of the network components reflects either as ‘network effects’ or
as‘network externalities’ on networked industries. “Network externalities occur when
the welfare obtained from the consumption of a good or a service increases with the
number of other consumers of that good or service. In the context, it is difficult for
new operators or operators with a small subscriber base to attract new subscriptions

from existing or potential subscribers in the presence of network externalities.”"’

Public Service Obligations: Monopoly right was granted in return for the public
utilities to provide certain services accepted as “basic services” that every citizen
should have. “That is, monopoly right was granted to the state-owned operators in
return for the provision of certain services throughout the territory (including loss-
making areas), to all customers (including unprofitable ones), with a given level of

quality and without discontinuity, thereby ensuring social and geographic cohesion.

¥ Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.2

’ William H. Melody, “Telecom Reform: Principles, Policies and Regulatory Practices”,
(2001), p.49. cited in Unver, M. B. (2004). “Essential Facilities Doctrine under EC
Competition Law and Particular Implications of the Doctrine for Telecommunications Sectors
in EU and Turkey.” p.67

10 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.25



Monopolistic service provider financed these services by cross-subsidizing profitable

services with loss-making ones.”"!

Strategic Importance of the Sector: Telecommunications is an important sector for
society. It enables individuals and institutions to interact with eachother. It creates a
platform of communication necessary for the development of social cohesion and
economic activity. It is a sector which constitutes an infrastructure for other sectors,
such as; transport. Telecommunications, in this regard, was dedicated a great
importance because of strategic, economic and political reasons. “It was accepted that
there is a need, strategically, to control basic infrastructures in case of war or major
crisis. Economically, this industry employs millions of workers and represents a
significant part of the GDP. Political importance is that state monopolies were often
part of the administration or had closed links with public authorities.”'* Therefore,
telecommunications as a kind of network industry was consolidated in one firm owned

by state.

In addition to these “given its status as a critical public utility, telecommunications has
been regarded as an integral part of a country's sovereignty.”"” “Especially after World
War 1II there was a wave of nationalisation across Europe. It was thought that some

industries were too important to be left to private ownership and control.”"

In the late 1970s, the natural monopoly characteristic of the telecommunications
markets has been eroded as the technological developments reduced the costs of
services. “Equipment costs have declined and building networks with much higher
capacity and more intelligence have become possible. These changes have reduced the
extent of economies of scale, scope and density and facilitated the introduction of
competition.”" It was argued that while some market segments in telecommunications

network maintain natural monopoly characteristics, others have become competitive

" Geradin, D. (2006). “The liberalization of network industries in the European Union: where
do we come from and where do we go?” pp.8-.9

" Ibid.

1 http://www.ictregulationtoolkit.org/en/Section.1695.html (Available on. March 2008)

' Nicolaides, P. “Regulation of Liberalized Markets: A New Role for State? (or How to Induce
Competition Among Regulators)” in Geradin, D., Munoz, R., and Petit, N. (2005). “Regulation
Through Agencies in the EU. A New Paradigm of European Governance.” p.24

ISAtiyas, I. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.2
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as a result of these technological developments. “For instance, while the local loop,
the ‘last mile’ of copper wires, could hardly be duplicated by new telecommunications
entrants and would thus, at least for some years, remain monopolized by the
incumbent, a number of other market segments, such as; the provision of services

were potentially competitive.”'®

The other main technological driver of the telecommunications reform was the
convergence. ‘“...with the advent of digital technology, services that were once seen as
unrelated are being provided over the same network, leading to a convergence
between traditional telecommunications industry and cable TV, broadcasting, and the
computer industry (or between voice telephony, data and content/entertainment)

further creating opportunities for competition.”"”

It was also argued that the provision of basic telecommunications services did not
necessarily require the maintenance of public monopolies. New methods could have
been developed for the financing and provision of the basic telecommunications
services in the liberalized markets to everyone within the territory. For instance,
‘universal service obligation’'® has been developed and ‘universal service fund’'’ has

been created to this aim.

16 Geradin, D., (2006). “The liberalization of network industries in the European Union: where
do we come from and where do we go?” pp.8-9. “The ‘local loop’ is the physical twisted
metallic pair circuit in the fixed public telephone network connecting the network termination
point at the subscriber's premises to the main distribution frame or equivalent facility. The local
access network remains one of the least competitive segments of the liberalised
telecommunications market. New entrants do not have widespread alternative network
infrastructures and are unable, with traditional technologies, to match the economies of scale
and the coverage of operators designated as having significant market power in the fixed public
telephone network market. Additionally, it would not be economically viable for new entrants
to duplicate the incumbent's metallic local access infrastructure in its entirety within a
reasonable time. These results from the fact that these operators rolled out their metallic local
access infrastructures over significant periods of time protected by exclusive rights and were
able to fund investment costs through monopoly rents.” See.Regulation (EC) No 2887/2000.

7 Atiyas, I. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.2

"Universal Service Obligation means the provision of a defined minimum set of
telecommunications services to all end-users at an affordable price. For further information
concerning Universal Service in Telecommunications see. Aydemir, D. (2008).
“Telekomiinikasyon Sektoriinde Evrensel Hizmet: Avrupa Birligi ve Tiirkiye'de Evrensel
Hizmet Kapsaminin Genisletilmesi Uzerine Bir Inceleme.”

A type of financing mechanism composed of market players’ certain amount of financial
contributions to cover the net cost of universal service obligation. The net cost of universal
service obligations may also be covered by general budget or by taxation.
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Additonally, “industry organizations started to argue that network industries had to be
liberalized as competition would bring lower prices and better quality of service.
Consumer organizations also started to argue that competition was the best way for

lower prices, to improve quality of service and stimulate innovation.”*

It is also argued that:

“The telecommunications revolution is tied into the wider development
of the information economy. In particular, the demand for new equipment
and new data and value-added services has expanded dramatically as
companies have become increasingly dependent for their efficient
performance on the quality of their information. Companies have wanted
to use new telecommunications services or to develop their own internal
corporate communications network on a global scale or to sell
communications services. Together, they have been a new source of
pressure on governments to relax entry and operating conditions in the
telecommunications sector.”*’

Also, “in the 1960s and 1970s the focus changed slightly. Public policy shifted from
controlling national industries to promoting national champions. In the 1980s, there
was another but this time radical policy shift. As a result of the dissatisfaction with the
performance of nationalised industries and in an attempt to rid them of continues
political meddling in their financial and operational decisions and also to earn badly

_ P 2
needed revenue for public coffers, privatization became the buzz word.”

As a result of these developments and arguments, the rationales behind the state-
owned monopoly model for the provision of telecommunications networks and

services started to be challenged.

Restructuring in the communications landscape was initiated by structural separation
of the post and telecommunications. They became separate corporations. Next step

was the liberalization of the telecommunications sector.

0 Geradin, D. (2006). “The liberalization of network industries in the European Union: Where
do we come from and where do we go?” p.21

2 Kenneth, D., and Peter, H. (1990). “The Political Economy of Communications:
International and Europan Dimensions.” pp. 229-243

22 Nicolaides, P. “Regulation of Liberalized Markets: A New Role for State? (or How to Induce
Competition Among Regulators)” in Geradin, D., Munoz, R., and Petit, N.(2005) “Regulation
Through Agencies in the EU. A New Paradigm of European Governance.” p.24

12



“Liberalization process of the telecommunications markets which was initiated by the
US and followed by the UK convinced other European countries and countries
worldwide that the liberalization model was workable and could provide positive
economic results.”” This process also promoted by the international organizations,

such as; World Trade Organization.

Competition was introduced gradually in the sector. Telecommunications equipment
(i.e. handsets and facsimile machines) market was the first liberalized market in the
telecommunications sector. The market for long distance services was opened up to
competition before basic local services. Competition is more common in the recently

emerging markets, such as; mobile telephony and Internet services.”*

“By 2005, over 60 percent of the 184 countries for which data are available have
either full or partial competition in the telecommunications sectors. Competition in
mobile and Internet services is extremely high compared to fixed services. In many
countries the provision of fixed services (i.e. domestic long distance and local call

. o s
services) is still a monopoly.™

The following table summarizes the level of competition in six key sectors. For each
sector, the table shows the number of countries worldwide with monopoly, duopoly,

partial competition and full competition.

* Geradin, D. (2006). “The liberalization of network industries in the European Union: where
do we come from and where do we go?” p.9

* http://www.ictregulationtoolkit.org/en/Section.2197.html (Available on. March 2008)
 http://www.ictregulationtoolkit.org/en/Section.1931.html (Available on. March 2008)
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TABLE-1 Local Domestic |International |Mobile |Internet |Leased
Service |Long Services | Lines
Distance
Monopoly 68 65 63 20 8 51
Duopoly 2 1 1 1 0 2
Partial competition | 34 31 37 55 21 25
Full competition 76 72 77 88 119 77

Source: http://www.ictregulationtoolkit.org/en/Section.1671.html

This table shows that competitive telecommunications markets have become an

arising alternative to the old monopolistic model.

The introduction of competition in the sector has been accompanied by the partly or
fully privatization of the former state-owned monopolistic operators. In Europe,
United Kingdom pioneered the privatization of the state-owned operators in early

1980s. British Telecom was privatized in 1984.

In the following decade, private sector participation in the telecommunications sector
increased dramatically in also other European countries. Telecommunications sector’s
poor performance under public ownership was regarded as the main driver of
privatization. It is stated that “since the international telecommunications market place
is becoming increasingly competitive it will prove harder for a government monopoly
to stay competitive in the absence of necessary incentives provided by the free

markets and private ownership.”*®

Transfer of ownership to a private undertaking is expected to lead more effective
management of the company, to contribute output growth, network expansion, better
allocation of resources, increased efficiency, increased labor productivity, increase

choice, decreased costs, etc.

26 Aybar, B., & Giney, S., & Siiel, H. “Privatization and Regulation in Turkish
Telecommunications, A Preliminary Assessment.” p.4
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However, one should keep in mind that privatization of a telecommunications
monopoly will result in the above-mentioned positive effects if and only if it is
supported by a sound regulatory framework that is conducive to competitive
environment. “That means privatization of a state-owned monopoly does not
automatically lead to a competitive telecommunications markets. An effective
regulatory regime addressing numerous issues (i.e.service quality, protection of the
customers), at least until competition in those markets is established, is essential and
crucial in achieving a competitive environment in the industry. A policy of

privatization, in the absence of a well thought regulatory framework, would likely to

end up in a chaotic market situation.””’

“There are two common privatization strategies: First strategy entails
incremental public offerings over a few years that reduce the government
stake step by step to negligible levels with a final goal of full divestment.
In this option, there is no immediate change in the management of the
firm. Telecommunications monopolies in most developed countries such
as Deutsche Telecom, Telefonica of Spain, France Telecom, NTT of
Japan; British Telecom etc. were privatized step by step without
significant management shakeouts.

The second option, block-sale strategy, requires block sale of shares to a
strategic partner that is followed by a sequence of public offerings. Public
offerings ensuing the block sale are intended to reduce the government
share gradually while capitalizing on enhanced efficiency and reputation
building in the post privatization period. In strategic sales, governments
seek transfer of managerial know-how, technological infusion and capital
injection by the strategic partner. In general, strategic partners are given
substantial managerial control in order to be able to implement sound
commercial strategies free from political interference.
Telecommunications privatizations in South Africa, Peru, Mexico,
Venezuela, Belgium, Hungary, and Slovakia resulted with transfer of full
managerial control to the strategic partner despite minority ownership of
the strategic partner (less than 50%). In some other cases, such as Ireland,
Latvia aglgd Cuba strategic partners were rendered limited managerial
control.”

In Turkey, the policy-makers preferred the block-sale of the 55% shares of the state-
owned operator that will be followed by a sequence of public offerings of the

remained 45% of the shares. The first phase of the public offerings was initiated on

7 Ibid. p.30
* Ibid. pp.22-23
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April 2008. Public offerings ensuing the block sale are intended to reduce the
government share gradually in the TTAS.

In last decade, another dramatic change has been the increasing convergence of
neighbouring markets, namely, telecommunications, media and information-based
networks and technologies. “The broadcasting, telecommunications and information
technology markets are rapidly converging towards a single multi-media market in
which TV operators supply voice telephony, telecommunications companies supply
video images, and where the Internet is delivering both basic voice telephony and
moving pictures on a commercial basis.”” In this regard, convergence leads to the
regulatory framework evolving from a traditional telecommunications-oriented
framework to a more flexible framework that regulates all electronic communications
infrastructure and associated services under a single framework. That is, due to the

convergence in the technologies, the related regulation is also converging.

2.2 Key Regulatory Objectives in the Liberalized Sector

Competition is accepted as the main driver of the innovation, customer focused
services, lower prices, higher productivity, and more service choices. Competitive
environment, through stimulating the more investment and innovation, is believed to

serve best to the public interest.

Prior to the liberalization of and privatization in the telecommunications sector,
telecommunications services together with the postal services were provided by state-
owned monopolistic operators. Regulatory functions were also carried out by the
related governmental body. There was not an independent authority regulating the
sector as it was not deemed necessary. Operational, policy-making and regulatory

functions were all concentrated in a single governmental body.

¥ Cowie, C. and Marsden, C. T. (1998). “Convergence, Competition and Regulation”.
International Journal of Communications Law Policy, p. 1. in Unver, M. B. (2004). “Essential
Facilities Doctrine under EC Competition Law and Particular Implications of the Doctrine for
Telecommunications Sectors in EU and Turkey.” p.125

16



Through 1980s onwards, the telecommunications industy in almost all countries has

been experiencing liberalization and partial or full privatization.

“Liberalization and privatization does not automatically lead to competitive

. 30
environment.”

“The previously state-owned incumbent operators involve serious
problems of remaining monopoly power due to the accreted advantages
conferred upon them by their history. In particular, these newly privatized
companies benefit from having:
® 100 percent share of the market at the time of privatization and thus
100 percent control of customers
e The accumulated assets, economies of scale, and experience of the
telecommunications market
® Ownership of vital networks to which competitors must have access if
they are to be able to compete” !
As a result of these advantages, at the very beginning of the liberalization, the
incumbent operator goes on to maintain its dominant position in the market. Due to its
dominat position, unless the regulatory authorities take action, the incumbent can
distort competition in the market or prevent entry on the market through a variety of

. . . 3
practices some of which are mentioned below.’

e The incumbent may refuse to supply ‘essential facilities’ to the competitors.

Essential facilities are the essential network elements that required by the new entrants
from the incumbent as competitor cannot obtain these elements in question elsewhere
and duplication of these elements is not economically feasible for new entrants. Non-
competitive segments of networks are potentially able to be an essential facility.” In

the telecommunications sector, for example, the local loop connecting end users to the

30 Aybar, B., & Giney, S., & Siel, H. “Privatization and Regulation in Turkish
Telecommunications, A Preliminary Assessment.” p.30

' Walden, I. and Angel J. (2005). “Telecommunications Law and Regulation.” p.24

* For further information on the Common Forms of Anti-Competitive Conducts See.
http://www.ictregulationtoolkit.org/en/Section.1714.html (Available on. March 2008)

3 For further information on Essential Facility Doctrine See. Gilirzumar, O. B. (2006).
“Zorunlu Unsur Doktrinine Dayali Sozlesme Yapma Yiikiimliiliigii.” See. Unver, M. B. (2004).
“Essential Facilities Doctrine under EC Competition Law and Particular Implications of the
Doctrine for Telecommunications Sectors in EU and Turkey.” See. Tekdemir, Y. (2003) “AT
Rekabet Hukukunda AnlasmaYapmayt Reddetme Sorunu ve Zorunlu Unsur Doktrini: Anlasma
Yapma Yiikiimliiliigii ya da Sozlesme Serbestisinin Suirlart.”
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network is often regarded as an essential facility. Incumbent firms may attempt to
prevent competitors from entering the market by refusing to provide access to the

local loop.

¢ The incumbent may charge a high price for the essential input.

® The incumbent may refuse to interconnect.

Interconnection enables the users of one operator to communicate with users of
another operator. Without interconnection, a subscriber cannot communicate with
subscribers on other networks. In this sense, regulation of interconnection is important

for the facilitation of competition in the telecommunications networks and services.

e The incumbent may provide a lower quality interconnection service.

® The incumbent may practice abusive pricing in order to force the new entrants
out of the market.

e The incumbent may practice tying and bundling by which the sale of one
product or service is made conditional upon the purchase of a second product

or service.

Those practices of the incumbent may create entry barriers for potential entrants. In
this regard, some argues that “telecommunications policies after liberalization are
difficult to be said as efficacious as liberalization policies. Though legal obstacles
have been removed, bottlenecks problems have still prevailed and de jure monopolies
have simply been replaced with their new de facto equivalents.’* “Without efficient
entry and growth of new rivals or the threat of entry, competitive disciplines on the
newly privatized incumbent firms would not be exerted and hence these firms would

be able to exploit their dominant position at the expense of consumers.””’

In this sense, “the first crucial regulatory objective is the controlling the market power

in liberalized telecommunications markets where incumbents usually remain dominat

34 Unver, M. B. (2004). “Essential Facilities Doctrine under EC Competition Law and
Particular Implications of the Doctrine for Telecommunications Sectors in EU and Turkey.”
p.63

3 Walden, I. and Angel, J. (2005). “Telecommunications Law and Regulation.” p.24
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for some time after the opening of the market to competition.”*® The major concern in
this regard is to guarantee access the essential facilities. “Given the market
imperfections and the risks to competition, most governments have taken the decision
to intervene directly in the sector in order to guarantee access to essential facilities and

networks controlled by the incumbent operators.”™”’

Secondly, as competition increases, new regulatory priorities (e.g. market entry
regulation) emerge. Competition cannot develop without regulatory intervention by
relevant authorities because increasing number of market players required the policy-
makers to handle the issues regarding the licensing procedures, interconnection, access
to essential facilities, tariffs, universal service obligations, privacy etc. It is evident
that the new game could not be played by the old rules. As a result, accompanying
rules were accordingly adopted after the introduction of competition to the

telecommunications markets.

‘Access™® issue is the main aspect of the liberalized telecommunications markets. “In
a converged environment, where the traditional boundaries between the neighbouring
markets, such as; broadcasting and telecommunications has been removed, there are
additional access issues because there are additional ‘gateways’ both technical and
economic.” “Service providers need access to content and content providers need
access to customers, both of which may establish some form of economic gateway.”*’

In this context, convergence has had major implications required to be addressed in

the regulatory framework of the telecommunications.

36 Geradin, D. and Kerf, M. (2003). “Controlling Market Power in Telecommunications:
Antitrust vs Sector-specific Regulation.” pp.6-11

7 Unver, M. B. (2004). “Essential Facilities Doctrine under EC Competition Law and
Particular Implications of the Doctrine for Telecommunications Sectors in EU and Turkey.”
p.62

¥ Access means making facilities and services available to another operator for the purpose of
providing electronic communications services under defined conditions. It includes, among
other things; physical interconnection; access to network elements and associated facilities
(i.e., local loop); access to physical infrastructure, including buildings, ducts, and masts;
access to software systems, including operational support systems; access to numbering
translation; access to fixed and mobile networks; access to conditional access systems, and;
access to virtual network systems.See.http://www.ictregulationtoolkit.org/en/Section.2110.html
39 Unver, M. B. (2004). “Essential Facilities Doctrine under EC Competition Law and
Particular Implications of the Doctrine for Telecommunications Sectors in EU and
Turkey”.p.66

0 http://www.ictregulationtoolkit.org/en/Section.3118.htm (Available on. March 2008)

19




Another regulatory objective is to guarantee the provision of basic
telecommunications services to everyone within the country that would not be
provided if profit-seeking competing operators were granted complete freedom of

action.

“The new regulatory set up, in liberalized industries, opts for ‘deregulation’ that refers
to the decreasing influence of the state over the sector and letting competitive forces to
drive the markets. However, deregulation has accompanied by re-regulation which is
used to illustrate that the amount of rules and regulations actually increases when rules
have to be made explicit with liberalization and the externalization of regulation in

relation to policy-making and operation.”"'

In most of the developed and developing countries, all these regulatory objectives can
be achieved through two distinct sets of rules and institutions: economy-wide antitrust
rules and institutions and sector-specific rules and institutions. The relationship
between these two sets of rules and institutitions has been devoted considerable
importance in the telecommunications regulatory agenda. The next part will talk about
the sector-specific and antitrust components of the regulatory framework and their

respectives roles in the liberalized telecommunications markets.

2.3 Main Regulatory Instruments

In the broader sense, regulation means “the application of continuous and focused
control by a public agency, drawing upon its legal authorisation obtained by
legislation, on activities deemed to be necessary and desirable by the society.”*

As stated above, the reason for regulating the liberalised electronic communications
markets is that they are still warrant structural competition problems. The aim of
regulation on these markets is thus to improve competition up to a point in which
sustainable competition is ensured. The objective of ‘competition policy’ is to foster
the expansion of the market, technological innovation, a wider choice of goods and

services, and the accessibility of lower-cost higher-quality services to the public.

1 hitp://www.ictregulationtoolkit.org/en/Section.1322.html (Available on. March 2008)
2 Karabudak, H., B. (2006). “Competition Policy and Regulated Markets: Experience of
Turkey.”
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“Broader concept ‘competition policy’ is used so as to encompass all types of
government policies infer alia sector-specific rules and competition law principles,

3
994 In

etc. which are directed to enhance competition in field of telecommunications.
the telecommunications sector, such rules include general competition law principles,
such as; prohibitions of anti-competitive behaviour, abuse of market dominance, and
mergers or acquisitions that would hinder reduce competition; or telecommunications
specific rules aimed at to encourage competition in the sectors, such as; access and

interconnection requirements.

As to be understood, the liberalised markets may be accompanied by concurrent
enforcement of sector-specific regulations and economy-wide competition law to

ensure sustainable competition.

“In economic terms, both sector-specific rules and competition law
principles are based on common welfare foundations such as allocative,
productive and distributional efficiencies. According to the allocative
efficiency, resources must be allocated so as to produce the maximum
benefits to consumers, that is, the economy must maximise allocative
benefits. As to the productive efficiency, the resources must be produced
at the minimum cost so that they can be released to satisfy others’
demand, that isi the economy must maximise productive efficiency. In the
context of distributional efficiency, the resources must be distributed to
maximise distributional efficiency.”**

Legal and institutional sector-specific and economy-wide antitrust regulatory

instruments will be examined below.

43 Unver, M. B. (2004). “Essential Facilities Doctrine under EC Competition Law and
Particular Implications of the Doctrine for Telecommunications Sectors in EU and Turkey.”
p.89

* Ibid.
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2.3.1 Legal Instruments

During the monopolistic period, in order to prevent state-owned monopolistic operator
from abusing its monopoly power, sector-specific remedies, such as; tariff approval
and service quality standards were imposed on this operator. Competition law
remedies were disregarded during this period. However, as states move towards
liberalization, the role of competition policy in the sector was considered. Liberalized
markets have been accompanied by sector-specific regulations which are implemented
by a sector-specific regulator on the one hand and competition law which are enforced

by economy-wide competition authority, on the other hand.

Competition law tends to be ex-post as competition authorities are generally required
to intervene after an anticompetitive practice was occured. On the other hand, sector-
specific telecommunications regulations tend to be ex-ante as regulators are authorized
to intervene prior to certain actions in order to prevent anticompetitive practice. In
other words, ex-ante remedies are generally imposed through sector-specific
regulation. However, there are certain exceptions where ex-ante enforcement of
antitrust rules is realized. The first case where ex-ante enforcement of antitrust rules is
realized is the clearance of a merger and acquisition of the telecommunications
operators. The second example for ex-ante competition regulation is the competition
advocacy aiming at the modification or elimination of competition-distorting disposals

and transactions of governmental bodies.

2.3.1.1 Sector-Specific Rules

Ex-ante sector-specific regulation in teleceommunications is mainly concerned with
the entry conditions (e.g. authorization procedures, access and interconnection rates,
and tariffs etc.) and aims to avoid anti-competitive behaviours, such as; excessive
pricing, refuse to supply essential facilities, refuse to interconnect, discriminatory

treatment.®’

A few examples for ex-ante sector-specific remedies to be imposed are:

4 MEMO/07/107. Brussels. 16 March 2007
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e supply of access (essential facilities, interconnection, local loop unbundling,
carrier selection, carries pre-selection)

® transparency,

e non-discrimination,

® cost account and account separation,

e vertical separation between different market segments,

e approval of tariffs and access and interconnection rates,

e service quality standards,

e number portability,

® universal service obligation.

2.3.1.2 Competition Rules

“If a country has selected markets as the primary basis for organizing its economic
system and if it wants those markets to function well it needs to protect the
competitive process.”*® “Competition law and policy plays a vital role in this process
and indeed in the process of privatization and liberalization of state owned/regulated
markets, it serves as an indispensable tool for taking measures to ensure that

competitive markets are created and protected.”*’

“Generally speaking, the term ‘“competition law” encompasses instruments that
address government economic and regulatory policies, and private sector restrictive
business practices that significantly distort the competitive process; thereby
undermining the efficient functioning markets. Competition law aims to protect
competition in markets for goods and services in order to contribute to social welfare

by ensuring the most efficient allocation of resources.”*®

* Blumenthal W. (2006). “The Relationship Between Competition Agencies and Other Units of
Government.” Remarks before the Ministry of Commerce, Asian Development Bank and
OECD, International Seminar: Review of Anti-Monoply Law 19 May 2006 in Oz-Ascioglu, G.
(2006). “The Role of Competition Authorities and Sectoral Regulations: Regional
Experiences.” p.3

4 Oz-Ascioglu, G. (2006). “The Role of Competition Authorities and Sectoral Regulations:
Regional Experiences.” p.4

48 Khemani, S., R. (2006). “ Competitiveness, Investment Climate and Role of Competition
Policy in Turkey.” pp.6-19
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In this regard, competition law would prohibit anti-competitive agreements, decisions
and concerted practices in all industries, such as; cartels, tying agreements, or
practices that impede new firms to enter into the market. Competition law would also
prohibit abuse of dominant position, such as; predatory pricing, and mergers and
acquisitions creating or strengthening a dominant position. “It would also expose
state-owned enterprises to these same antitrust rules, and would not grant exemptions
from antitrust except where justified by market failures. In other words, in the broader
sense, competition laws would entail all aspects of the proposition that neither
governments nor commercial enterprises shall stand in the way of market

competition.”*

Common features of Competition Law are:™

e [nternationalization: Same competition law principles apply in
different jurisdictions (US, Korea, Canada, Turkey, India, even China)

® (Criminalization: Criminal law sanctions; from fines to imprisonment

® (Civil Law Enforcement: Compensation of damages caused as result of
anticompetitive practices and this serves as a tool for competition
authorities to set their priorities

® Due Process and Judicial Supervision: Wide powers for the
competition authorities strong judicial review, checks and balances
through judiciary

e Competition Advocacy: The relations of the competition authorities
with sectoral regulatory agencies. Competition advocacy may replace
government barriers; where as for some markets/jurisdictions it is just the
other way around.

2.3.1.2.1 Ex-ante Competition Rules

Regulatory authorities may impose ex-ante competition remedies on a merged firm,
where the merger would otherwise be anti-competitive. The objective of ex-ante
enforcement of competition rules is to prevent the merger of two or more enterprises

or acquisition by an undertaking or by a person which would create or strengthen

* Karabudak, H., B. (2006). “Competition Policy and Regulated Markets: Experience of
Turkey.”

% Oz-Ascioglu, G. (2006). “Regional experiences and lessons learnt in fostering competition
in regulated sectors, focusing on the link between competition agencies and regulated bodies.”

p4
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dominant market position, and impedes competition significantly in market for goods

or services within the country.

2.3.1.2.2 Ex-post Competition Rules

Except the regulation of ‘mergers and acquisitions’, competition law or antitrust law is
ex-post regulation. “Under the ex-post approach, a remedy is imposed if and only if an
illegal conduct is first proven.”' In this sense, “antitrust regulation aim to promote
efficient competition by penalizing or undoing conduct that hinders competition in the
market. If regulatory authority proves the misconduct, it may impose a series of ex-

. . .. . 52
post remedies, such as; fines, injunctions, and bans.”

2.3.1.2.3 Competition Advocacy

“Competition may not only be hindered by private anticompetitive conduct, such as;
anticompetitive mergers, vertical arrangements in restraint of competition and abuse
of dominant positions, but also, in certain circumstances, by public regulatory
intervention and rulemaking in the sense that regulatory intervention may go beyond

what is strictly necessary and may impede competition in those sectors.””

Furthermore, ‘“empirical experience suggests that private sector anticompetitive
business practices are often rooted in poorly conceived and implemented public
policies. Such situations especially arise when policy-makers and regulators are

‘captured’ by politically connected firms, engaged in self-serving rent-seeking

. 5
behavior.”*

“In countries with a competition law in force private anticompetitive
conduct can effectively be combated with the enforcement of such laws.
In contrast, public regulatory intervention is perfectly legal as a rule, and
therefore harder to be influenced. What competition authorities can do in
such cases is advocating with the relevant government agencies for the

°! Geradin, D. and Sidak, J. G. (2003). “European and American Approaches to Antitrust
Remedies and the Institutional Design of Regulation in Telecommunications.” p.2

2 http://www.ictregulationtoolkit.org/en/Section.1665.html (Available on. March 2008)

3 ICN. (2002). “Advocacy and Competition Policy.” Executive Summary.

54 Khemani, S., R. (2006). “Competitiveness, Investment Climate and Role of Competition
Policy in Turkey.” p.7
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rejection of unnecessarily anticompetitive regulatory measures, or at least
for the adoption of measures as competition friendly as possible. In other
words, it is no longer enforcement powers but convincing arguments that
matter.” >
“Despite the fact that the essential task of competition agencies is the implementation
of competition rules, an effective competition policy cannot be implemented only
through the enforcement of competition rules, without an appropriate advocacy

2556

policy.

“Competition advocacy comprises all activities of competition authorities promoting
competition, which do not fall in the enforcement category. In this context,
competition advocacy refers to those activities conducted by the competition authority
related to the promotion of a competitive environment for economic activities by
means of non-enforcement mechanisms, mainly through its relationships with other
governmental entities and by increasing public awareness of the benefits of

. . 5
competition.”’

In other words, “competition advocacy refers specifically to “the ability of the
competition authority to provide advice, influence and participate in government
economic and regulatory policies in order to promote more competitive industry

: . 58
structure, firm behavior and market performance.”

“Competition advocacy has two important pillars. The first one is the formation of a
competition culture through carrying out a variety of awareness rising activities, such
as; symposium, seminar, conference and educational activities, for business
representatives, lawyers, academicans, etc. on specific competition issues, the

publication of annual reports and guidelines and so on.”* Establishment of the NGOs,

> Ibid.

%8 hitp://www.rekabet.gov.tr/erekabetsavunuculugu.html (Available on. May 2008)

STICN. (2002). “Advocacy and Competition Policy”. Executive Summary.

S ICN. (2005). “Competition Advocacy Review Case Studies on Regulated Sectors.” pp-4-5

% See. Cantiirk, 1. (2005). “Rekabet Ortami ve Rekabet Kiiltiirii Nasil Saglamir.” See. Efem,
G. (2001). “Rekabet Etigi.” See.OZ-Asgloglu, G. (2007) “Tiirkiye’de Rekabet Hukuku ve
Politikasi:  Egitim ve Ogretimi Uzerine Goriigler.” See. Atasayar, K. (2007). “Rekabet
Savunuculugu ve Rekabet Dernegi.” See. Tiirkkan, E. (2005). “Rekabet Savunuculugu ve
Rekabet Enstitiisii Ihtiyact.”
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institutes devoted to the competition advocacy also crucially contributes to the

establishment of the competition culture.

“All those activities contribute to establish a competition culture which is best
characterized by the awareness of economic agents and the public at large about

competition rules. Thus, all efforts on behalf of competition authorities to make these

rules known and understood are positive contributions to the competition culture.”®

“The second pillar is concerned with the attempts by competition agencies aiming at

the modification or elimination of competition-distorting disposals and transactions of

governmental bodies which are not deemed an undertaking.”®'

“That requires competition authorities to become involved in competition-
related regulatory proceedings. The competition agency is probably well
suited to understand the economic impact of regulation on competition
and therefore is best positioned to provide such guidance to other
agencies. A country’s competition regulatory body needs to be aware of
competition-related developments in regulated sectors such as energy,
telecommunications, financial services and postal services as part of an
effective competition advocacy program.”®

“Competition lawpolicy is a ‘general policy of general application’, that is
it covers or should cover all sectors of the economy. It is applied on a
case-by case basis. The cases usually arise from complaints received from
individual firms or customers. A particular action by the competition
authority may, therefore, resolve anticompetitive behavior by one or more
firms in the situation at hand, but may or may not have a sector or
economy wide impact...However, successful competition advocacy
activitigs are more likely to have wider impact at the sector or economy
level.”

“In this regard, competition advocacy has become the “essential facility” for the

competitiveness of the markets and the protection of the consumer.”**

% ICN. (2002). “Advocacy and Competition Policy.” Executive Summary

®! http://www.rekabet.gov.tr/erekabetsavunuculugu.html (Available on. May 2008)

2 ICN. (2005). “Competition Advocacy Review Case Studies on Regulated Sectors.” pp.5-6

63 Khemani, S., R. (2006). “Competitiveness, Investment Climate and Role of Competition
Policy in Turkey.” p.8

64 Oz-Ascioglu, G. (2006). “The Role of Competition Authorities and Sectoral Regulations:
Regional Experiences.” p.4
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2.3.1.3 Sector-Specific Rules vs. Competition Rules

Major distinction between two set of rules is that differs from sector-specific
regulation, competition law apply the same rules across all sectors. “That means,
competition rules are applied sector independent. This makes them more flexible in

comparison to sector-specific rules which include more complex and detailed

regulatory principles that apply exclusively to one sector.”®’

“Ex-ante sectors-specific regulation is an anticipatory intervention to prevent socially

undesirable actions or outcomes in markets, direct market activity towards socially

desirable ends.”®

“Under the ex-ante approach, a remedy is imposed before any specific
finding of illegal conduct. The rationale for this prophylactic approach
may be one or more of the following considerations:

* The probability of anticompetitive behavior in the absence of the prior
restraint is high;

* The magnitude of the harm from such behavior would be great;

*The likelihood and magnitude of offsetting efficiency justifications for
the behavior are low; and

« The danger of false positives is small.”"’

“Sector-specific regulation sets forward-looking expectations for firm
behaviour and avoids damage from anti-competitive behaviour by
anticipating and preventing it. Ex-ante sector-specific regulation provides
certainty for market participants, by setting out clear rules in advance.
Regulators and affected parties know in advance the types of information
required for regulatory proceedings. However, excessive implementation
of ex-ante sector-specific regulations may create undesirable restrictions
which may have a negative impact on the market expansion, new
investments and consequently on the growth of new businesses. **

“On the other hand competition regulation has been more flexible and is not as

interventionist as ex-ante sector-specific regulation because it relies on market forces

% Unver, M. B. (2004). “Essential Facilities Doctrine under EC Competition Law and
Particular Implications of the Doctrine for Telecommunications Sectors in EU and Turkey.”
p-89

% http://www.ictregulationtoolkit.org/en/Section.1678.html (Available on. March 2008)

57 Geradin, D. and Sidak, J. G. (2003). “European and American Approaches to Antitrust
Remedies and the Institutional Design of Regulation in Telecommunications.” p.2

%8 http://www.ictregulationtoolkit.org/en/Section.1677.html (Available on. March 2008)
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unless abuses are committed. Ex-post competition rules are imposed after the conduct
of an anticompetitive practice. However, ex-post antitrust remedies may be too slow to
adapt in a rapidly evolving communications environment where cases take years to
decide.”®”

As mentioned in the previous parts, the incumbent operators have incentives to hinder
competition through a series of practices, such as; refuse to supply essential facilities,
refuse to interconnect, excessive pricing. In such cases ex-post competition regulations
are insufficient to restrain incumbents from conducting anti-competitive practices.
Additionally, ex-post antitrust rules do not ensure the provision of certain basic
telecommunications services to all citizens regardless of their geographical location, at

an affordable price with a defined quality (universal service obligation).

“A lax competition law-policy may prevent effective competition from
occurring and impede the structural reform process. Inefficient incumbent
firms may become entrenched and insulated from the pressures to reduce
costs, invest and innovate. In contrast, an overly strict application of
competition law-policy may inhibit pursuit of legitimate business
strategies such as vigorously competing on basis of superior economic
performance, or exploiting available efficiencies by acquiring less
productiv7eo firms. Thus, right balance between such situations should be
ensured.”

It is important to point out that competition rules and sector-specific regulations are
not mutually exclusive. They are complementary measures to ensure the development
of competition and prevention of monopoly abuse. The intensity of sector-specific
regulation is generally high in the early phase of liberalization when the competition
in the markets is at its infancy. As competition develops, the need for sector-specific
regulation will diminish.”" However, to remove sector-specific regulation from a
market proving effective competition does not mean that market becomes completely
deregulated. Once ex-ante sector-specific regulation phases out, ex-post antitrust rules

will continue to safeguard the competition in those markets.

% http://www.ictregulationtoolkit.org/en/Section.1689.html (Available on. March 2008)

70 Khemani, S., R. (2006). “Competitiveness, Investment Climate and Role of Competition
Policy in Turkey.” p.10

' Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.4
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2.3.2 Institutional Instruments

“Sector-specific rules and competition rules are typically designed and implemented
through regulatory authorities. These authorities are often organized as administrative

agencies with varying degrees of operational and financial independence from the

ministries, which until liberalization had executive authority over the sector.””?

There are different possibilities to model the institutional structuring:”’

e combine technical regulation (i.e. privacy and safety rules) and
economic regulation (i.e. tariffs) in a sector-specific regulator and leave
competition law enforcement purely in the hands of the competition
authority,

e combine technical and economic regulation in a sector-specific
regulator and give it some or all competition law enforcement functions
limited to the sector,

e organise technical regulation as a stand-alone function for the sector-
specific regulator and include economic regulation within the competition
agency,

¢ rely solely on competition law enforced by the competition authority,

“For the success of regulation, regulatory institutions must be staffed with qualified
attorneys, economists and engineers etc. Top-level administrators must have
substantial knowledge and experience related to the industry with no organic links to
the regulated entities. There should always be an appeal process open to regulated

firms in case of potential grievances following the rulings of the regulator.””*

2.3.2.1 Sector-Specific National Regulatory Authorities (NRAs)

Sector-specific regulators cover a particular sector (e.g.telecommunications, energy,
banking etc.) alone or a small number of sectors where the government believes the
public interest would not be adequately advanced merely by relying on private

markets supervised by a competition agency.”

7 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.4

7 Karabudak, H., B. (2006). “Competition Policy and Regulated Markets: Experience of
Turkey.”

7 Aybar, B., & Giney, S., & Siel, H. “Privatization and Regulation in Turkish
Telecommunications, A Preliminary Assessment”.

> Karabudak, H., B. (2006). “Competition Policy and Regulated Markets: Experience of
Turkey.”
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Sector-specific regulatory authority regulates and implements sector-specific rules,

such as; telecommunications-specific rules mentioned before.

Sector-specific regulatory authorities established mainly owing to the need for sector-
specific technical expertise to deal with some key issues in the transition from
monopoly to competition (e.g. access and interconnection, authorisation) and to apply

ex-ante remedies to avoid potential anti-competitive practises.

Their functions, among the others, may include:

. authorisation of market players,

. approval of tariffs,

. setting up quality and technical standards,

. imposing administrative sanctions if necessary,

. monitoring the provision of services and operating of infrastructure,
. imposing universal service obligations,

. resolving disputes between market players and

. addressing consumer complaints

2.3.2.2 National Competition Authorities (NCAs)

The competition authories are generally economy-wide in coverage in the sense that
they regulate all the sectors in an economy by enforcing competition law. They are
entrusted with the task of promoting competition or controlling the market power in
all sectors of the economy. The transition of the telecommunications market from
monopoly to competition resulted in involvement of competition authorities in this

sector.

They can be entrusted with various types of responsibilities including:

* reviewing potentially anti-competitive behaviours
® reviewing transactions (mergers and acquisitions)

e prosecuting anti-competitive behaviours
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® imposing sanctions upon parties committed anti-competitive actions

In other words, “these agencies administer framework laws primarily intended to
protect consumer interests by prohibiting firms from reducing competition through
colluding or merging with their rivals, or seeking to eliminate competitors by means
other than offering superior products to consumers. Intervention by the agency is
focused on the maintenance of competition as a process, rather than on the survival of

individual competitors.””®

2.3.2.3 NRAs vs. NCAs

“Regulatory authorities have wider control rights than competition authorities, given
the fact that competition law rules challenge the lawfulness of conduct, while
regulatory authorities engage in detailed regulation of wholesale and retail prices,
profit sharing, investments, etc.””’ “Besides, regulatory authorities are more at ease
with quantitative evidence, which they often use to set very detailed regulations, as in
the case of cost-based pricing rules. In contrast, competition authorities are in shortage
of detailed data, being usually more at ease with cases based on qualitative evidence

(price discrimination, price fixing, vertical restraints, etc.)”78

“Establishing the proper relationship between these two agencies is a significant and
ongoing challenge in most countries. The issue has been discussed and debated in
international fora in recent years. No single solution has emerged. Different
jurisdictions have different approaches and even within a single jurisdiction the
approach to the relationship can vary.”” The reason is that “the allocation of work in

between these institutions does not only depend on the best models of competition

76 Karabudak, H., B. (2006). “Competition Policy and Regulated Markets: Experience of
Turkey.”

77 Jean-Jacques Laffont and Jean Tirole, “Competition in Telecommunications”, The MIT
Press, (Fourth Ed.), 2002, p. 277. in Unver, M. B., “Essential Facilities Doctrine under EC
Competition Law and Particular Implications of the Doctrine for Telecommunications Sectors
in EU and Turkey.” p.89

™ Jean-Jacques Laffont and Jean Tirole, “Competition in Telecommunications”, The MIT
Press, (Fourth Ed.), 2002, p. 278. in Unver, M. B., “Essential Facilities Doctrine under EC
Competition Law and Particular Implications of the Doctrine for Telecommunications Sectors
in EU and Turkey.” p.89

7 Blumenthal W.; Presentation to the International Symposium on the Draft Anti-Monopoly
Law of the People’s Republic of China (23-24 May 2005) in Oz-Ascioglu, G. (2006). “The
Role of Competition Authorities and Sectoral Regulations: Regional Experiences.” p.6
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policy and regulation and the capabilities of the institutions but it is also shaped under
the limitations of the legal and administrative systems and sometimes even

bureaucratic culture and traditions of the country concerned.”®

That means there is not an one-fits all model. The regulatory framework reflects
different balances between antitrust and sector-specific approaches in different
countries. For instance; “in Australia there is an antitrust authority with
telecommunications group. UK has a sector-specific regulator with antitrust powers.
In the US there is distinct sector-specific regulator and antitrust authorities. In New
Zealand, there was just an antitrust authority before 2001. Since 2001, an antitrust
authority with telecommunications commissioner exists.”®! “In Denmark, sectoral
regulator has to ask a vinculative opinion from the competition authority, where as in
France and Germany there is just a duty of informing the other party. In Italy and
Sweden, competition authorities have the primary role and receive opinion from the

other SRAs and in Netherlands there is explicit coordination between the sectoral

regulator and the competition authority.”*

“In most countries, sector-specific regulatory authorities with mandates
to promote competition in the industry co-exist with competition
authorities that execute general competition law. This situation raises
crucial questions to answer: How authority to intervene the sector should
be divided between them? How the two authorities should interact? How
disagreement between their proceedings should be resolved? For
example, should the sector- specific authority have the mandate to
conduct ex-post investigations on infringement of competition? Should
the competition agency have the authority to investigate complaints about
access charges (as an extreme example, say, even when those are
determined or approved by the sector-specific regulator)?”**

% Oz-Ascroglu, G. (2006). “The Role of Competition Authorities and Sectoral Regulations:
Regional Experiences.” p.6

81 Geradin, D., Kerf, M. and Neto, 1. (2005). “Antitrust vs. Sector Specific Regulation in
Telecom: What Works Best?”and “Antitrust vs. Sector Specific Regulation in Telecom: The
Impact on Competitiveness.”

2 Barros, P.P. (2004).“The Relationship Between sectoral Regulators and Competition
Authorities- Incentives For Action.” Lecce. 8 September 2004. p.6 in Oz-Ascioglu, G. (2006).
“The Role of Competition Authorities and Sectoral Regulations: Regional Experiences.” p.11

3 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.6
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When there are separate entities enforcing sector-specific and competition rules,
ensuring the cooperation and coordination among them is a key element in ensuring

the clear-cut regulatory framework for market players and users.

As mentioned above “the model preferred varies from one legal system to another, and
sometimes even in the same country the relations of various sectoral regulatory
agencies with the competition authority may be different from one another. With
respect to specific industries the activities in which are within the authority of sectoral
regulatory agencies, competition considerations and regulatory functions can be

reconciled through different mechanisms.”** For instance;

i) “Competition law and sectoral law may operate in parallel, with
competition authority overseeing competition considerations and
sectoral regulatory agencies dealing with regulatory considerations.
This refers to the conventional ex-ante and ex-post control and
supervision of the markets. Therefore the sectoral regulatory agencies
shall be vested with ex-anfe control powers (i.e. compliance with
licensing requirements) whereas the competition authority shall be
given the ex-post authority (control of the anticompetitive practices).
Or for example approval of prices should be within the ex-ante
authority of the regulator unless the prices are claimed to be excessive
or predatory which then may require an ex-post review by the
competition authority.”®

ii) Competition authority and sectoral regulatory agencies may have
shared jurisdiction over competition considerations and in this option
those agencies have a concurrent jurisdiction.

i) If the sectoral regulatory agencies are assigned under their governing
law with sole authority over competition, in addition to the regulatory
powers, the sectoral regulatory agencies here are also vested with
exclusive authority to also deal with competition issues.

iv) Finally in some jurisdictions competition law may be expressly
exempted or impliedly repealed as a result of the law governing
sectoral regulation and thus the industry/market in question is immune
from the application of competition law.

“Despite their clearly defined roles respectively, as noted above, it is not easy to
identify a recipe on the relationship of competition authority and sectoral regulatory

agencies. The relationship between them highly depends on the particular

% Oz-Ascioglu, G. (2006). “The Role of Competition Authorities and Sectoral Regulations:
Regional Experiences”.p.7

% Laurence I; Relationship between antitrust agencies and sectoral regulators — Subgroup 2
“Who should regulate, and how should they regulate?”” Bonn/ICN/7th June. in Oz-Ascioglu, G.
(2006). “The Role of Competition Authorities and Sectoral Regulations: Regional
Experiences”.pp.7-8
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characteristics of the country in question, the level of liberalization, the experience,
the limitations of the legal and administrative systems, and even bureaucratic culture

and traditions of the country, the maturity or capability of the regulatory bodies.”*

2.4 Conclusion

The technological developments combined with the users demands asking for lower
prices, increased choice and better quality of services led to a fundamental change in
the provision of the telecommunications networks and services from state-owned

monopolistic service provision to a competitive, market-based model.

The overall trend in telecommunications policies in most of the countries worldwide
for the last two decades has been to liberalize the telecommunications markets and to
partially or fully privatize the state-owned operators. These substantial structural
changes combined with the convergence of the telecommunications, broadcasting and
information-based services led to a new regulatory paradigm focussed on the
discussion of the role of the sector-specific and antitrust rules in the liberalized

telecommunications markets.

In this new regulatory environment, the creation and protection of competition have
been one of the main target of the regulatory process and, accordingly, sector-specific
and competition rules and authorities were attributed certain duties to accomplish this

target.

This chapter examined the regulatory framework of the sector-specific regulation and
economy-wide competion rules. Upon this examination, need for ex-ante sector-

specific and ex-post enforcement of competition regulation summarized as follows:

86 Oz-Ascioglu, G. (2006). “The Role of Competition Authorities and Sectoral Regulations:
Regional Experiences.” pp.7-8
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TABLE - 2 — Need for Regulation

Limited Regulation because
Public Monopoly Environment — | governments sole operator and
regulator

\

More regulation because private
operator needs to know its rights
Private Monopoly Environment — | and obligations and government
needs regulatory tramework for
oversight over operator

Greater need for regulation as
regulator must implement tools to
adress new competitive market
Partially Competitive Environment |— | (e.g.rules regarding potential
anticompetitive practices, licensing
framework, universal service,

tariffing)
!
More limited regulation as
Fully Competitive Environment - competitive market largely

regulates itself and thus there is a
shift to more ex-post regulation

Source: Telecommunications Management Group, Inc.”’

The intensity of ex-ante regulation is generally high in the early phase of liberalization
when the competition in the markets is at its infancy. As competition develops, the
need for ex-ante regulation will diminish. In a fully competitive environment, there is
a more limited need for ex-ante sector-specific regulation in the sense that ex-post
antitrust rules will safeguard the competition in the markets. However, regulatory
authorities still have a critical role to play, particularly given the dynamic role of the
sector and the unsettled issues that new technologies may introduce into the regulatory
environment.* For this reason, the cooperation and coordination among them is a key

element in ensuring the clear-cut regulatory framework for market players and users.

However, there is not one-fits all model concerning the the cooperation and
coordination between sectoral regulators and economy-wide competition regulator.

The cooperation and coordination between these institutions depend on the particular

87 http://www.ictregulationtoolkit.org//en/Section.1686.html (Available on March 2008)
8 http://www.ictregulationtoolkit.org//en/Section.1687.html (Available on March 2008)
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characteristics of the country in question, the level of liberalization, the experiences,
the limitations of the legal and administrative systems, and even bureaucratic culture

and traditions of the country, the maturity or capability of the regulatory bodies.*

There are three suggested method in order to regulate the activity in a market where

both competition authority and sectoral regulatory agencies already exist.”

1. There can be a clear allocation of roles according to the issue (ex-ante
V ex-post)

2. There can be shared/concurrent juristiction of competition regulators
and sector-specific regulators. However, there are certain advantages and
disadvantages of shared/concurrent juristiction of two sets of authorities.

As regards advantages; each agency avails itself of the other’s experience,
important synergies may be created if constructive cooperation is
facilitated. High level of technical knowledge meets with high standard
competition considerations. As regards disadvantages; increased costs
(can be mitigated to a certain extent by early and regular contact),
different standards applied by the competition and sectoral regulators
which may result in inconsistent outcomes, time and resources spent
should worth the outcome.

3.A framework for a cooperation between the two authorities can be built.
There are various mechanism for cooperation, such as; to build a legal
framework for this cooperation or to leave it purely informal depends on
the legal system and the administrative traditions.

It should not be forgotten that beside the ex-post application of competition law, there
is ex-ante enforcement of competition law as well. Reviewing of the mergers and
acquisitions is an example of ex-ante enforcement of competition law. Competition
advocacy is also a invaluable type of ex-ante enforcement of competition law and

policy.

8 Oz-Ascioglu, G. (2006). “The Role of Competition Authorities and Sectoral Regulations:
Regional Experiences.” p.6

% Oz-Ascioglu, G. (2006). “Regional experiences and lessons learnt in fostering competition in
regulated sectors, focusing on the link between competition agencies and regulated bodies”.
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CHAPTER 3

EU APPROACH TO THE REGULATORY FRAMEWORK of the
SECTOR-SPECIFIC and COMPETITION RULES in the
TELECOMMUNICATIONS

Against the background examined in the previous chapter on the restructuring of the
telecommunications landscape and its implications on the telecommunications
regulatory frameworks, this chapter analyses the current state of sector-specific and

antitrust rules in the telecommunications regulatory framework of the EU.

The relationship between sector-specific rules and competition policy varies among
the countries due to the variety of reasons, such as; countries’ level of economic
development, regulatory and institutional structuring, the level of competition in the
marketplace etc. Likewise, EU regulatory framework has been shaped as a response to
the developments in the telecommunications markets. In this context, this chapter,
firstly, provides an overview of the evolution of the telecommunications markets,
then, talks about the regulatory framework of the sector-specific and antitrust rules

which were designed to regulate this new environment.

An appropriate regulatory framework safeguards competition in the markets while
creating certainty needed for the innovation, investment and growth in the sector.
Appropriate regulation should be dynamic in order to respond technological and
market developments because there is a close relationship between regulation and
competition. The Commission study explores that those countries with a poor record

of regulatory reform have less investment and innovation in the sector.”"

As technology and market dynamics evolve so thus the regulatory framework.
Outdated provisions should be removed. Electronic communications is a rapidly
evolving sector with lots of technological and market developments. EU has revised
its electronic communications regulatory framework at certain intervals in order to

keep it updated. In this regard, this chapter explores the problems identified by the

' COM(2006) 334 final, SEC(2006) 816, 28 June 2006
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Commission concerning regulatory framework and its implementation, and the 2007
Reform Proposals of the Commission for the revision of the EU current electronic
communications framework. Among the 2007 Reform Proposals, those having
repercussion on the role of the sector-specific and antitrust rules in the

telecommunications sector are focussed on.

EU regulatory framework makes reference to ‘electronic communications services’
and ‘electronic communications networks’ rather than the previously used terms
telecommunications services’ and ‘telecommunications networks’. These new
definitions response to convergence phenomenon by bringing together under one
single definition all electronic communications networks and services which are
concerned with the conveyance of signals by wire, radio, optical or other

electromagnetic means (i.e. fixed, wireless, cable television, satellite networks).

3.1 Market Overview

3.1.1 Historical Background

Until around 1980, telecommunications in the EU was characterized by national
public monopolies, often run in conjunction with postal services. All forms of
telecommunications (i.e. voice and data) were controlled by traditional telecoms
monopolies. This environment began to change in the early 1980s, with privatization
and the introduction of limited competition in some Member States. The liberalization
of telecommunications and privatization of state monopolies was first observed in the

United Kingdom in the early 1980s in Europe.

Starting with handsets in 1988 and progressively adding services until 1998, the EU
liberalised all telecoms services. “By 2001, all telecommunications markets in the EU
had been opened to competition and liberalization process was complete. In fact, the
last date for full liberalization was determined as 1 January 1998. Most Member States
liberalized their telecommunications markets by 1 January 1998, but Member States

with less developed networks were granted derogations to enable them to make
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necessary structural adjustments.””> “Portugal and Greece benefit from derogations
until 1 January 2000 and 31 December 2000 respectively.”*® The introduction of full

competition was completed by 1 January 2001 in the all Member States.

“Opening up formerly monopolistic markets led to dramatically lowered prices and
improved services for both consumers and business, boosting Europe’s
communications industry and creating economic growth.”” “Due to the full
liberalization the number of fixed-line operators doubled between 1998 and 2003. Big
operators began entering each others’ markets, new entrants invested in services and
infrastructure, and consumers got a better deal all round. On average, for the same
telecoms services, consumers spent about 30% less of their income in 2002 than they
did in 1996. The affordability index for average income users in all Member States

sank to a record low in 2002.7%

3.1.2 Current Market Situation

“Information and Communications Technologies (ICT) contributes to the productivity
growth and increased competitiveness of the European economy as a whole, and thus
is a factor in growth and job creation.””® Electronic communications sector as an
important component of the ICT is a key element for the EU strategy for growth and
employment. Electronic communications constitutes an infrastructure for other sectors
in the economy. “ICT sector is responsible for a quarter of total growth in Europe. The
sector has an annual turnover of 650 billion euros with electronic communications

accounting for about 45% or 290 € billion.”"’

“The sector continues to be highly dynamic. New players, such as internet companies,
are entering the market for IPbased telephony and are leveraging their large and
rapidly growing customer bases to gain competitive advantages. Fixed and mobile

operators are upgrading existing infrastructures to enable higher data speeds and

> Walden, I. and Angel J. (2005). “Telecommunications Law and Regulation”.pp.646-647
% The 1999 Communications Review”. COM (1999) 539

% http://www.ictregulationtoolkit.org/en/Section.2085.html (Available on March 2008)

% MEMO/07/107, Brussels, 16 March 2007

% COM(2006) 334 final of 29.6.2006

9 Viviane Reding’s Speech, Diisseldorf, 12 June 2007
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delivery of converged products. The barriers between the previously well-defined

markets within the electronic communications sector continue to blur.”*®

“Since 1996 the cost of telecommunications services has on average fallen by about
30%. The Commission’ latest data from 2006 shows that consumers continue to profit
from falling prices for most communications services. For example, across the EU, the
costs of mobile telephony services are still falling fast — by nearly 14% between 2005
and 2006 — as a result of intense competition. The availability and affordability of

communications services has improved quite considerably.””

Growing competition, especially in retail markets, is bringing increased consumer
benefits and the outlook for innovation and investment within Member States and
across borders is positive, says the European Commission’s latest “12™ Report on

European Electronic Communications Regulation and Markets.

“At EU level, thanks to competition and investments, “broadband penetration rate,
which measures the number of broadband lines per 100 populations, is 18.2%, up 3.3
percentage points from 14.9% a year ago. Incumbent fixed operators provided 46.5%
of these lines, continuing the downward trend recorded since 2003. This figure was

55.9% in July 2004, 51.5% in July 2005 and 48.1% in July 2006.”'"

“Mobile phone penetration has now reached almost 93% and exceeded 100% in eight

Member States.”'!

However, “in Europe, infrastructural competition covers only 20% of the market, as
compared to 60% in the USA.”'” “Only about 20% of Europe's telecom markets have
full infrastructure competition in the access networks. The rest have no choice but to
connect using the incumbent's local loop, in practice this means that 90% of European

subscribers are on the incumbent's local access network. That is why access

% Viviane Reding’s Speech, Brussels, 5 March 2007

% Viviane Reding’s Speech, Diisseldorf, 12 June 2007
1% COCOMO07-50 FINAL

%" MEMO/06/84 Brussels, 20 February 2006

102 viviane Reding’s Speech, Diisseldorf, 12 June 2007
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regulation, in particular the process of unbundling access loops, has been so

: 3
important”."’

3.2 Regulatory Framework for the Liberalized Electronic

Communications Networks and Services

“Regulatory framework for electronic communications networks and services is an
essential building block of a wider EU policy aimed at developing a knowledge based
society, that enables everyone to have access to information and entertainment, to get
in touch with others regardless of where they are and, by many different means, to
search for services and products and buy them on-line, to have access to government
services, to education and health services.”'” “Regulatory framework guides the work

of national regulators and of the European Commission in the 27 EU Member

States.”'”
“Legal basis of the telecommunications policy is found in Articles 81-89
(competition), Articles 47 and 55 (right of establishment and services) and
Article 95 (internal market harmonisation) of the Treaty establishing the
European Community. The former articles have been primarily used to
open up of national markets to competition; whilst the latter has primarily
addressed competition issues between national markets, through
harmonization measures. Initiatives within each area have been the
responsiblity of different departments of the European Commission.
Harmonization measures are originated within the Directorate General of
Information Society and liberalization issues reside primarily with
Directorate General of Competition. A third Directorate General, Internal
Market, has also been responsible for some initiatives relating directly or
indirectly to the telecommunications sector. The Court of Justice has also
playe%6a central role in the development of European telecommunications
law.”

“EU regulation of the liberalized electronic communications sector can be
divided into two discrete phases: transitional market regulation and
mature market regulation. The first phase covers the period 1987 to 2001,
during, which a series of directives and regulations were adopted to
regulate the shift from monopoly to full competition. This regulatory
framework is known as the /998 package referring to the date of full
market liberalization. In 2002, the EU issued a new package of directives

19 Viviane Reding’s Speech, Brussels, 29 January 2008
1%http://ec.europa.eu/information_society/policy/ecomm/about/index_en.htm#factsheet
(Available on March 2008)

195 viviane Reding’s Speech, Athens, 11 October 2007

1% Walden, I. and Angel J. (2005). “Telecommunications Law and Regulation”.p.108-109
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designed to regulate now fully liberalized and increasingly mature
electronic communications markets, known as the 2002 package.”"”’

3.2.1 Historical Background: 1998 Regulatory Framework

Historically, European telecommunications sector was characterized by state-owned
monopolies running in conjunction with postal services owing to the rationales stated
in the second Chapter. The liberalization of telecommunications, which was first
observed in the United States in the late 1960s and in the United Kingdom in the early
1980s, became one of the main concerns of the European Commission in the late

1980s.

European Commission launched an investigation as to whether telecommunications
monopolies were in breach of the EC Treaty as they restricted the freedom to provide
services in Member States. Commission investigation was based on Article 86. Article

86 of the Treaty gives the Commission power to require the removal of ‘exclusive

5108 »109

rights’ ™ or ‘special rights’ ™ granted to undertakings by Member States where other
Treaty rules are broken as a result. “In the telecoms sector, the Commission
considered that giving certain public enterprises special and exclusive rights to
produce telecommunications equipment, or to provide telecommunications services

and operate networks breached Treaty competition and internal market rules.”'"°

As a result, “Commission advocated widespread sector reform. These reforms were of
two types: ‘liberalization’ initiatives designed to open up telecommunications markets
to full competition, and ‘harmonization’ initiatives designed to introduce a common

approach to telecommunications regulation across the European Union.”""!

"7 Ibid. p.646

1% <exclusive rights’ mean the rights that are granted by a Member State to one undertaking
through any legislative, regulatory or administrative instrument, reserving it the right to
provide an electronic communications service or to undertake an electronic communications
activity within a given geographical area; See. Commission Directive 2002/77/EC

19 <special rights’ mean the rights that are granted by a Member State to a limited number of
undertakings through any legislative, regulatory or administrative instrument which, within a
given geographical area. See. Commission Directive 2002/77/EC

"0 http://ec.europa.eu/information_society/policy/ecomm/history/index_en.htm (Available on
March 2008)

"!'Walden, I. and Angel J. (2005). “Telecommunications Law and Regulation”.pp. 646-647
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In this context, 1998 Regulatory Package was composed of a sequence of directives
laying down the rules for progressive removal of market barriers and the
encouragement of competition, as well as the harmonization of telecommunications

regulation throughout the EU.

“The liberalization directives adopted a phased approach to market
liberalization, abolishing exclusive rights and requiring Member States to
permit the provision of competing services progressively across all market
segments. Liberalization began with the market for terminal equipment,
and was followed sequentially by markets for data and value-added
services, satellite services, service provision over cable tv networks
infrastructure, mobile services, and finally fixed voice telephony and
network provision.”''?

There has been no requirement for privatization.

“In paralel with these liberalizing measures, the harmonization directives
required Member States to adopt a common approach to
telecommunications regulations, on the basis that the establishment of
pan-European networks and services would best be promoted by the rapid
introduction of consistent regulatory frameworks across the EU. The
regulatory principles in the harmonization directives were designed to
control anti-competitive conduct by the incumbent, and to manage the
transition from monopoly to full competition. These directives mainly
sought to ensure was ‘open network provision’, which emphasized that
access to and use of public telecommunications networks and services
should be unrestricted, except where limited by non-economic reasons in
the general interest such as network integrity and security. Specific
requirements were laid out in a series of directives relating to
interconnection, leased line availability, ISDN, and voice telephony
(covering universal service, tarif controls and the availability of public
payphones).”' "

3.2.2 Current Framework: 2002 Regulatory Framework

1998 regulatory framework was primarily designed to manage the transition from
monopoly to competition and was therefore focused on the creation of a competitive
market and the rights and obligations of new entrants. By 2001, all
telecommunications markets in the EU had been opened to competition and

liberalization process was complete. In the light of competiting and maturing

12 Ibid.
13 Ibid.
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telecommunications markets, the EU adopted a new regulatory package in 2002
designed to respond to the dynamic communications markets by revising and
simplifying 1998 regulatory framework with the aim of encouraging more competition
and greater transparency of regulation in this crucial sector of the European
economy.'* The more harmonised and simplified regulations (i.e. less onerous
authorization procedures) were believed to stimulate the development of new pan-

European communications networks and services.

The objectives of the new framework are to foster competition in all market segments,
particularly at local level, to reinforce investment and innovation in the electronic
communications markets, to improve the functioning of the single market, to
guarantee provision of basic services that would not be guaranteed by market forces,
to protect the consumer by laying down legal obligations in the areas of privacy and
data protection, universal service and user rights.'"” Additonally, the regulatory
framework aims to “meet the objectives laid down in the 12010 Agenda, the
Commission’s strategy to boost growth and jobs in the communications sector, and the

relaunched Lisbon agenda on growth and employment.”"'®

In light of increasing convergence of telecommunications, media and information-
based networks and technologies the regulatory framework has evolved from a
traditional telecommunications-oriented framework to a more flexible framework that
regulates all electronic communications infrastructure and associated services in a
consistent manner. The EU in its new regulatory framework adapted certain
definitions in order to reflect the impact of the convergence of telecommunications,
media and information-based industries. Additionally, the wording of certain
provisions has been changed and certain terms replaced with new ones. For example;
EU in its regulations uses the term ‘electronic communications services’ and
‘electronic communications networks’ rather than the previously used terms
‘telecommunications services’ and ‘telecommunications networks’. Thus, the
Directive adopts a notion of electronic communications that is broader than that of

telecommunications alone. These new definitions bring together all electronic

14 COM (1999) 539. “The 1999 Communications Review”.
"Shitp://ec.europa.eu/information_society/policy/ecomm/todays_framework/overview/index_e
n.htm (Available on March 2008)

16 COM(2006) 28 final of 06.2.2006
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communications services and networks which are concerned with the conveyance of
signals by wire, radio, optical or other electromagnetic means (i.e. fixed, wireless,
cable television, satellite networks) under one single definition. In other words, all
transmission networks and services that transmit communications electronically,
whether it is wireless or fixed, carrying data or voice, Internet based or circuit
switched, broadcasting or personal communication are all covered by the EU
regulatory framework for the electronic communications networks and services, so
called 2002 Regulatory Framework.''” New regulatory framework that went into

effect in July, 2003 consists of one general and four Specific Directives.""® These are:

e Directive 2002/21/EC of the European Parliament and of the Council of 7
March 2002 on a common regulatory framework for electronic

communications networks and services (Framework Directive)

This Directive establishes a new harmonised framework for the regulation of
electronic communications sector that seeks to respond to convergence trends by
covering all electronic communications networks and services within its scope. It lays
down the objectives of a regulatory framework to cover electronic communications
networks and services in the Community, including fixed and mobile
telecommunications networks, cable television networks, networks used for terrestrial
broadcasting, satellite networks and Internet networks, whether used for voice, fax,
data or images. It lays down tasks of national regulatory authorities and establishes a
set of procedures to ensure the harmonised application of the regulatory framework
throughout the Community. It aims to to reduce ex ante sector-specific rules

progressively as competition in the market develops.

In the directive, Electronic Communications Service is defined as ‘a service normally
provided for remuneration which consists wholly or mainly in the conveyance of
signals on electronic communications networks, including telecommunications
services and transmission services in networks used for broadcasting, but exclude

services providing, or exercising editorial control over, content transmitted using

"http://ec.europa.eu/information_society/policy/ecomm/about/index_en.htm#factsheet
(Available on March 2008)

18 2002/19/EC, 2002/20/EC, 2002/21/EC, 2002/22/EC (OJ L 108, 24.4.2002, p- 7) These four
Directives became applicable on 25 July 2003. 2002/58/EC (OJ L 201, 31.7.2002, p. 37)
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electronic communications networks and services’. It does not include information
society services, which do not consist wholly or mainly in the conveyance of signals

on electronic communications Networks. (Article 2/c)

Electronic Communications Networks means transmission systems and, where
applicable, switching or routing equipment and other resources which permit the
conveyance of signals by wire, by radio, by optical or by other electromagnetic means,
including satellite networks, fixed (circuit- and packet-switched, including Internet)
and mobile terrestrial networks, electricity cable systems, to the extent that they are
used for the purpose of transmitting signals, networks used for radio and television
broadcasting, and cable television networks, irrespective of the type of information

conveyed; (Article 2/a)

e Directive 2002/19/EC of the European Parliament and of the Council of 7
March 2002 on access to, and interconnection of, electronic communications

networks and associated facilities (Access Directive)

® Directive 2002/20/EC of the European Parliament and of the Council of 7
March 2002 on the authorisation of electronic communications networks and

services (Authorisation Directive)

® Directive 2002/22/EC of the European Parliament and of the Council of 7
March 2002 on universal service and users' rights relating to electronic

communications networks and services (Universal Service Directive)

e Directive 2002/58/EC of the European Parliament and of the Council of 12
July 2002 concerning the processing of personal data and the protection of
privacy in the electronic communications sector (Directive on privacy and

. . . 119
electronic commumcatlons)

' Directive 97/66/EC on the processing of personal data and protection of privacy is repealed
by Directive 2002/58/EC
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These four Directives are refered as ‘Specific Directives in the Framework

Directive.

In addition to these major Directives, there are other supplementary instruments such
as; adopted by the Commission that play an important role in the functioning of the
EU framework.'”’ Among those measures the followings are important in the context

of this study:

Commission Directive 2002/77/EC of 16 September 2002 on competition in the
markets for electronic communications networks and services (Competition

SUPREINT ")
Directive)

Competition Directive is a consolidation of related existing texts which consolidates
the legal measures based on Article 86 of the Treaty that have liberalised the

telecommunications sector over the years.

Commission Guidelines 2002/C165/03 on market analysis and the assessment of
significant market power under the Community regulatory framework for electronic

. . S 123
communications networks and services (the “Guidelines”)

The Guidelines sets out a common methodology and principles for the national

regulatory authorities charged with these tasks.

Commission Recommendation of 11 February 2003 on relevant product and service
markets within the electronic communications sector susceptible to ex-ante regulation
in accordance with Directive 2002/21/EC of the European Parliament and of the
Council on a common regulatory framework for electronic communication networks
and services (notified under document number C (2003) 497) (Text with EEA
relevance) (2003/311/EC) (the Recommendation)"**

120 Same wording will be used throughout the thesis.

ZIAIl  legislation in  force concerning e-communications is  accesible  at:
http://ec.europa.eu/information society/policy/ecomm/info centre/documentation/legislation/i
ndex_en.htm#dec_2002 676_ec (Available on March 2008)

122 0J L 249, 17.09.2002, p. 21

201 C 165, 11.7.2002, p. 6. 7

2 0J L 114, 8.5.2003, p. 45
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Regulation (EC) No 2887/2000 of the European Parliament and of the Council of 18

December 2000 on unbundled access to the local loop'

Commission Recommendation of 23 July 2003 on notifications, time limits and
consultations provided for in Article 7 of Directive 2002/21/EC of the European
Parliament and of the Council on a common regulatory framework for electronic

. . . 126
communications networks and services

Decision No 676/2002/EC of the European Parliament and of the Council of 7 March
2002 on a regulatory framework for radio spectrum policy in the European

Community (Radio Spectrum Decision)'”’

Commission Decision of 29 July 2002 establishing the European Regulators Group

for Electronic Communications Networks and Services (2002/627/EC)"*

EU in NRF has separated the regulation of transmission from the regulation of
content. Content of services remained outside the scope of the new framework. New
regulatory framework does not cover the content of services delivered over electronic
communications networks using electronic communications services, such as;
broadcasting content, financial services and certain information society services. The

content of services is subject to other rules at EU level.'” However, “2002 regulatory

123 0J L 336, 30.12.2000, p. 4

126 Notified under document number C(2003) 2647) (Text with EEA relevance) (2003/561/EC)
27 0J L 108, 24.4.2002, p. 1.

2% 0J L200/38

"% The content of television programmes is covered by Council Directive 89/552/EEC of 3
October 1989. Information society services are covered by Directive 2000/31/EC of the
European Parliament and of the Council of 8 June 2000 on certain legal aspects of information
society services, in particular electronic commerce, in the internal market (e-commerce
Directive). ‘Directive 98/34/EC of the European Parliament and of the Council of 22 June 1998
laying down a procedure for the provision of information in the field of technical standards and
regulations and of rules of information society services’ spans a wide range of economic
activities which take place on-line. Most of these activities are not covered by NRF because
they do not consist wholly or mainly in the conveyance of signals on electronic
communications networks. The same undertaking, for example an Internet service provider,
can offer both an electronic communications service, such as access to the Internet, and
services not covered by NRF, such as the provision of web-based content.
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framework gives NRAs powers to deal with uncompetitive markets in situations

where content services are bundled with electronic communications services.”!*°

In addition to content of services, NRF does not cover ‘radio and telecommunications
terminal equipment’ which fall into the scope of Directive 1999/5/EC"'. “This
separation between terminal and network dates back to the early days of the
liberalization of the telecommunications sector, when Commission Directive
88/301/EEC opened up to competition the market for telecommunications terminal
equipment. On the other hand, the regulatory framework does have provisions for
consumer ‘terminal’ equipment used for digital television, since this was never subject

to monopoly supply in the same way as telecommunications equipment.”'>

3.2.2.1 Basic Principles of the 2002 Regulatory Framework

EU regulatory framework stands for the objectivity, transparency, ‘non-

. .. . 133
discrimination’

, and regulatory independence during the implementation of
regulations in order to guarantee the conditions for fair and effective competition.
Among the others, key principles underlying the Directives of the EU regulatory
framework for electronic communications networks and services are summarized
below. These principles are important since they have repurcussions on the regulatory

framework of the sector-specific and competition rules.

3.2.2.1.1 Minimizing Regulatory Burdens

#2002 Regulatory Framework designed to reinforce competition by increasing market

freedom. In particular, the new package creates a regulatory ‘exit strategy’ through

B30 COM(2006) 334 final of 29.6.2006

P! Directive 1999/5/EC of the European Parliament and of the Council of 9 March 1999 on
radio equipment and telecommunications terminal equipment and the mutual recognition of
their conformity (R&TTE Directive)

?Commission considers this situation as an anomaly that should be addressed. According to
Commission addressing this anomaly will require changes in both the R&TTE Directive and
the electronic communications framework. COM (2006) 334 final, SEC (2006) 816, 28 June
2006. pp.24-25

"The principle of non-discrimination ensures that undertakings with market power do not
distort competition, in particular where they are vertically integrated undertakings that supply
services to undertakings with whom they compete on downstream markets. See. ( 2002/19/EC)
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which national regulatory authorities are authorized to ‘roll back” many of the detailed
regulatory controls in the 1998 package once a market is perceived to have effective
competition.”* The framework is therefore builds upon general concepts of

competition law.

“Regulation is regarded as a temporary phenomenon, required to make the
transition from the formerly monopolistic telecommunications industry to
a fully functioning market system. New market entrants need regulatory
support to gain access to the networks of incumbent operators and to
provide the benefits to end users which the market would offer if it were
effectively competitive. However, as the sector evolves, operators will
increasingly build their own infrastructures and compete more effectively.
As normal market conditions develop, regulation can be rolled back, and
competition law, as applied to industry in general, will replace sector-
specific intervention.”'

“The EU 2002 package is based on the premise that regulation should be imposed only
where necessary as it may create a significant burden for market participants. Sector-
specific regulation should therefore be progressively reduced once there is effective
competition. The principle underlying the EU model is that regulation should be ‘two-
tiered’, that is, greater regulatory controls should be placed on carriers that have

. o o 136
significant market power.”

3.2.2.1.2 Independent Regulatory Authorities

Central to the EU model is the establishment of a national regulatory authority (NRA),
independent of market participants. NRA should be independent to ensure the
impartiality of their decisions. NRA should be in possession of all the necessary
resources, in terms of staffing, expertise, and financial means, for the performance of

their tasks.

Three main objectives are attributed to the NRA in the regulatory framework. These

137
are:

¥ Walden, I. and Angel J. (2005). “Telecommunications Law and Regulation”.pp.653-659
135 MEMO/06/84, Brussels, 20 February 2006

1% Walden, I. and Angel J. (2005). “Telecommunications Law and Regulation”.pp.653-659
'72002/21/EC, Framework Directive, Article 8
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e to promote competition in the provision of electronic communications
networks and services, associated facilities and services
® to contribute to the development of the internal market

® to promote the interests of the citizens of the European Union

Various tasks are identified for NRA to accomplish each of these objectives, such as;
to encourage efficient investment in infrastructure and promote innovation; to remove
remaining obstacles to the provision of electronic communications networks and
services; to contribute to the development of consistent regulatory practice; to ensure

all citizens have access to a universal service etc.'*®

3.2.2.1.3 Minimizing Barriers to Market Entry

1998 Regulatory Framework opted for the use of individual licences which are
specific to an individual operator and require the operator to seek an explicit
authorisation from a regulator before it can begin operating. This degree of control on
market entry creates administrative barriers which may be disproportionate, and has

contributed to large variations in licence regimes in the EU."’

“The EU 2002 package seeks to minimize barriers to market entry by simplifying
licencing procedures, and keeping licensing documents as straightforward and short as
possible with no limit on license numbers unless required by radio spectrum
constraints. As a general principle, the lower the barriers to market entry, the more
likely that competition will take root and flourish.”'*” Those aims are believed to be

141 of all electronic communications networks

best achieved by ‘general authorisation
and services without requiring any explicit authorisation by the NRA before providing
services and by limiting any procedural requirements to notification only."** Electronic

communications services and networks are provided on the basis of a general

138 2002/21/EC, Framework Directive, Article 8 (2),(3), (4)

39 COM (1999) 539. “The 1999 Communications Review”.

10 Walden, I. and Angel J. (2005). “Telecommunications Law and Regulation”.pp.653-659

"I General authorisation means a legal framework established by the Member State ensuring
rights for the provision of electronic communications networks or services and laying down
sector-specific obligations that may apply to all or to specific types of electronic
communications networks and services. See. 2002/20/EC, Authorization Directive, Article 2
*22002/20/EC, Authorization Directive
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authorisation and not on the basis of a license any more. Specific authorisations

remain necessary for the use of radio spectrum and numbering resources.

General authorization aims to ensure the freedom to provide electronic
communications networks or services to all undertakings demanding it, except where
to prevent an undertaking from providing electronic communications networks or
services is necessary for public policy, public security or public health.'* As a result,
“a general authorisation procedure for operators to enter new markets replaces
individual licences. This drastically cuts red tape for enterprises, which no longer face
frustrating delays as national regulators check compliance with licence conditions.”'**
“This deregulated, harmonised framework reduces the current variation in licence
regimes for telecommunications across the EU, which is holding back innovation

competition and the provision of pan-European services.”'*

3.2.2.1.4 Regulatory Consistency

This principle refers to a stable regulatory environment, consistent and predictable
throughout the EU’s single market allowing the companies to operate on a scale which
only a Europe wide market can provide. In order to ensure that market players in
similar circumstances are treated in similar ways in different Member States,

harmonised application of the provisions of the regulatory framework is important.

In order to ensure the necessary coherence within the regulatory process at European
level the regulatory framework establishes collaboration mechanism among the NRAs
of the Member States and between national authorities and the Commission. NRA,
where necessary, is required to cooperate with eachother, with the regulatory
authorities of other Member States and with the Commission in a transparent manner

to ensure consistent application of the provisions of regulatory framework. '*°

'3 Treaty Establishing the European Community, Article 46 (1)

1 MEMO/06/84, Brussels, 20 February 2006
145 COM (1999) 539. “The 1999 Communications Review”.
146 2002/21/EC, Framework Directive, Article 7

53



The cooperation with the regulatory authorities of other Member States could take

147

place, inter alia, in the Communications Committee (COCOM) ™ or European

Regulators Group'*.

3.2.2.1.5 Technological Neutrality

The EU regulatory framework for electronic communications networks and services is
based on regulation of markets, not regulation of technologies. Viviane Reding,
Commissioner for Information Society and Media, states that “EU Framework is
based on networks and services competing with each other in a technologically neutral
way. If telephony and broadband are the basic products sought by consumers, then
whether they are delivered over metallic or fibre loops is largely irrelevant to the

analysis. What is relevant is the state of competition on that market.”'*’

These markets are defined and analysed in accordance with competition law
principles, based on general demand and supply side considerations, and are
independent of changes in the underlying technology.'”® The NRF is intended to be
technology neutral, leaving behind such concepts as voice telephony and the
distinctions between fixed and mobile communications previously relied upon by the

EU for its telecommunications liberalization process during the 1990s."'

“The market based approach is a response to convergence of the telecommunications,
media and information technology sectors, and allows inter-platform competition to be

fully taken into account, avoiding the technology-specific regulation that is inherent in

'*" The Communications Committee has been established under the new regulatory framework
in 2002, with a view to replace the ONP Committee and the Licensing Committee which are
instituted under the 1998 regulatory package for telecommunications. The committee assists
the Commission in carrying out its executive powers under the new regulatory framework. The
committee furthermore provides a platform for an exchange of information on market
developments and regulatory activities. http://circa.europa.eu/Public/irc/infso/cocom1/home
'*® The European Regulators Group for electronic communications networks and services has
been set up by the Commission to provide a suitable mechanism for encouraging cooperation
and coordination between national regulatory authorities and the Commission, in order to
promote the development of the internal market for electronic communications networks and
services, and to seek to achieve consistent application, in all Member States, of the provisions
set out in the Directives of the new regulatory framework. See.http://www.erg.eu.int/

1% Viviane Reding’s Speech, Brussels, 28 November 2007

150 cOM(2007) 401 final of 11.7.2007

51 http://www.ictregulationtoolkit.org/en/Section.1652.html (Available on March 2008)
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the regulation of assets.”'”> Technology neutrality is regarded essential to provide the

necessary flexibility to deal with emerging technologies.

New framework uses the term ‘'electronic communications” instead of
“telecommunications” in order to point out its intention to regulate all electronic
communications transmission networks whether fixed, mobile, satellite, Internet, or
broadcasting transmission consistently. “The theory underpinning this approach is
that, in a converged world, distinctions between techologies and transmission
structures are artificial and distort incentives for investment. This approach also avoids
confusion as to which regulatory framework- telecommunications, broadcasting, or
information services- apply to new ‘hybrid’ services such as video conferencing, cable

.. . . 3
television, video-on-demand, or Internet services.”"

The Framework Directive requires that national regulatory authorities should make
technologically neutral regulation in order that it neither imposes nor discriminates in
favor of the use of a particular type of technology. However, it is important to point
out that technological neutrality does not preclude member states from promoting
specific services where this is justified, for example digital television as a means for

increasing spectrum efficiency.

3.3 Legal Framework of the Sector-Specific and Competition Rules

Long-run state-owned monopolies in the Europe’s telecommunications sector leaved a
legacy of imperfect competitive conditions especially during the early periods of
liberalization. As a result, extensive sector-specific regulation was needed to ensure a

level playing field for new market entrants during the first years of liberalization.

“The 2002 regulatory framework for electronic communications, however, involved a
major overhaul in regulatory approach, linking sector-specific regulation and
competition law in a novel way. The previous, more mechanistic approach to

regulation was replaced by an economic approach where regulation is based on

152 COM(2006) 334 final, SEC(2006) 816, 28 June 2006
133 Walden, I. and Angel J. (2005). “Telecommunications Law and Regulation”.pp.653-659
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competition law principles.”’>* In other words, according to EU new regulatory
framework aiming at fostering competition in the electronic communications networks
and services, regulation should be based on the principles of competition law.
Framework Directive states that ex- ante regulatory obligations should only be
imposed where there is not effective competition, i.e. in markets where there are one
or more undertakings with significant market power and where national and
Community competition law remedies are not sufficient to address the problem. The
framework requires the removal of ex-anfe regulation as and when competition
becomes effective. In this context, in order to analyse the existence of competition in a
market, the first thing to do is to define the relevant markets. The purpose of market

definition is to determine the boundaries of a given market.

“Under the 1998 regulatory framework, several areas in the telecommunications sector
are subject to ex-ante regulation. These areas have been delineated in the applicable
directives, but are not always ‘markets’ within the meaning of competition law and
practice. NRF requires the Commission to define markets in accordance with the
principles of competition law. The Commission has therefore defined markets in

. .. .. 5
accordance with competition law principles.”'”

After the identification of markets, next step is to conduct market analysis in the
defined markets in order to analyze the degree of competition in the market and the
possibility for particular firms to exercise market power. Only after the market
analysis, it is possible to determine whether a particular market should be regulated or

not."

As a result of market analysis, if NRA finds one or more undertakings to have
‘Significant Market Power (SMP)’ -equivalent to ‘dominance’ under competition law-
on that market, it must impose appropriate regulation. That means, “ex-ante regulation

is regarded as necessary as long as there are companies on the telecommunications

134 COM(2006) 28 final of 06.2.2006

1332003/311/EC, Commission Recommendation on relevant service and product markets
'%*The European Commission has adopted “Guidelines on Market Analysis and the Assessment
of Significant Market Power (2002/C 165/03)” setting out the principles that NRAs will use to
define markets and analyse effective competition. The Guidelines were developed on the basis
of existing case law and the Commissions practice in the enforcement of EU competition law.
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markets with significant market power. Where such market power exists, a level
playing field for new market entrant can essentially only be ensured by means of ex-

ante regulation.”"”’

If NRA analyses the non-existence of competition in the market analysed in which an
operator has SMP, it decides the appropriate remedies to impose on it. “The
regulatory framework provides NRAs with a ‘tool kit’ of remedies (i.e. account
separation, transparency etc.) which leaves them with the flexibility to design
appropriate remedies to tackle any market failures observed.” '*® These remedies will

be analysed in detailed in the following parts.

Conversely, if NRA finds out that no undertaking has SMP in the market analysed and
effective competition exits, it does not impose regulation, or withdraw existing

regulation.

Any party who is the subject of a decision by a national regulatory authority should
have the right to appeal to a body that is independent of the parties involved. This

body may be a court.'”

The market review process is subject to scrutiny by the Commission under the
Community consultation mechanism established under “Article 7” of the Framework

. . 160
Directive.

Market definition, market analysis and the assesment of SMP, and Article 7 Procedure
are central to the procedure in deciding markets and operators that will be subject to
ex-ante or ex-post regulations. In the subsequent parts, these concepts will be

examined in detailed.

Legal basis of the market definition, market analysis and the assesment of SMP, and
Article 7 Procedure under the regulatory framework for electronic communications

networks and services are;

157 Viviane Reding’s Speech, Diisseldorf, 12 June 2007
158 MEMO/07/107, Brussels, 16 March 2007
1592002/21/EC, Framework Directive

10 COM(2006) 28 final of 06.2.2006
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e  Framework Directive 2002/21/EC Article 6, 7, 14, 15 &16
¢ Commission Recommendation on relevant product and service markets
¢ Commission Guidelines on market analysis and SMP

e Commission Recommendation on Article 7 notification

3.3.1 Market Definition and Relevant Markets

The definition of the relevant market is crucially important since effective competition
and existence of an undertaking having SMP can only be assessed by reference to a

defined market.

In the electronic communications sector, there are at least two main types of relevant
markets to consider: markets for services or products provided to end users (retail
markets), and markets for the inputs which are necessary for operators to provide
services and products to end users (wholesale markets). These aspects need to be taken
into account when considering the identification and definition of markets, as they can
affect both the way markets are defined. Within these two types of markets, further
market distinctions may be made depending on demand and supply side

characteristics.'®!

The main product and service markets whose characteristics may be such as to justify
the imposition of ex-ante regulatory obligations are identified in the Commission
Recommendation on relevant product and service markets within the electronic
communications sector susceptible to ex-ante regulation'®. It is considered that
markets which are not identified in the Recommendation will not warrant ex-ante
sector-specific regulation set out in the ‘Specific Directives’'”. Therefore, in practice,
the task of NRAs is to define the geographical scope of the relevant market. However,
exceptionally, “NRAs have the possibility to define markets other than those listed in
the Recommendation.”'® For markets not listed in this Recommendation NRAs

should apply the three-criteria test, mentioned below, to the market concerned.

161 9003/31 1/EC, Commission Recommendation on relevant service and product markets.
1622003/31 1/EC,Commission Recommendation on relevant service and product markets.
1932002/19/EC, 2002/20/EC, 2002/22/EC, 2002/58/EC

1% Article 15(3) of the Framework Directive
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Furthermore, NRA should define an additional or different relevant market in

accordance with the Article 7 procedure of the Framework Directive.

3.3.1.1 Ciriteria for Defining the Relevant Markets

Under the NRF, markets that could be subject to regulation are selected on the basis of
EC competition law principles by taking into account the principle of technology
neutrality. In identifying markets in accordance with competition law principles, the

following “three criteria” test was developed'®:

1) the presence of high and non-transitory barriers to entry
2) the market has characteristics such that it does not have tendency towards
effective competition (in the absence of regulation) over time

3) the insufficiency of competition law by itself to address the market failure

As regards the first criterion, there are two types of entry barriers structural barriers
and legal or regulatory barriers. Structural barriers to entry result from original cost or
demand conditions that create asymmetric conditions between incumbents and new
entrants impeding or preventing market entry of the latter. For instance, economies of
scale and/or economies of scope and high sunk cost are examples of structural
barriers. To date, such barriers can still be identified with respect to the provision of
local access networks to fixed locations. A related structural barrier can also exist
where the provision of service requires a network component that cannot be
technically duplicated or only duplicated at a cost that makes it uneconomic for

competitors.

Legal or regulatory barriers result from legislative, administrative or other state
measures that have a direct effect on the conditions of entry of operators on the
relevant market. Examples of legal or regulatory barriers are price controls or other
price related measures imposed on undertakings, which affect not only entry but also

the positioning of undertakings on the market.

165 2003/311/EC, Commission Recommendation on relevant service and product markets. In
conducting periodic reviews of the markets identified in the Recommendation, again, the three
criteria should be used.
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Second criterion refers to those markets the structure of which does not tend towards
effective competition within the relevant time horizon. The application of this criterion
involves examining the state of competition behind the barriers of entry. That means,
given the dynamic character and functioning of electronic communications markets,
possibilities to overcome barriers within a relevant time horizon have also to be taken
into consideration when carrying out a prospective analysis to identify the relevant
markets for possible ex ante regulation. In other words, whether the market is
prospectively competitive, and thus whether any lack of effective competition is
durable should be analysed by taking into account expected market developments over

the course of a reasonable period.

The third criterion points out the absence of ex-ante regulation and requires the
application of competition law alone would not adequately address the market
failure(s) concerned. That means, the decision to identify a market as justifying
possible ex-ante regulation should depend on an assessment of the sufficiency of
competition law in reducing or removing such barriers or in restoring effective

competition.

Any market which satisfies the three criteria in the absence of ex-ante regulation is
susceptible to ex-ante regulation. The application of the three criteria limits the
number of markets where ex-ante regulatory obligations are imposed and thereby
contribute to the aim of the regulatory framework to reduce ex ante sector-specific

rules progressively as competition in the markets develops.'®

These criteria should be applied cumulatively, so that failing any one of them means

that the market should not be identified as susceptible to ex-ante regulations.

For the 18 product and service markets identified in retail and wholesale level, it is
accepted that these 3 criteria requirements have been satisfied. As a result, these 18

product and service markets are accepted as susceptible to ex-ante sector-specific

196 C(2007) (5406) (Text with EEA relevance) (2007/879/EC)
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regulation. NRAs are recommended to analyse the level of competition in these

markets, and, if necessary, propose appropriate remedies. These markets are:'®’

Retail level

1. Access to the public telephone network at a fixed location for residential customers.
2. Access to the public telephone network at a fixed location for non-residential
customers.

3. Publicly available local and/or national telephone services provided at a fixed
location for residential customers.

4. Publicly available international telephone services provided at a fixed location for
residential customers.

5. Publicly available local and/or national telephone services provided at a fixed
location for non-residential customers.

6. Publicly available international telephone services provided at a fixed location for
non-residential customers.

7. The minimum set of leased lines

Wholesale level

8. Call origination on the public telephone network provided at a fixed location.

9. Call termination on individual public telephone networks provided at a fixed
location.

10. Transit services in the fixed public telephone network.

11. Wholesale unbundled access (including shared access) to metallic loops and sub-
loops for the purpose of providing broadband and voice services.

12. Wholesale broadband access.

13. Wholesale terminating segments of leased lines.

14. Wholesale trunk segments of leased lines.

15. Access and call origination on public mobile telephone networks

16. Voice call termination on individual mobile networks.

167, 2003/311/EC, ANNEX Commission Recommendation on relevant service and product
markets
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17. The wholesale national market for international roaming on public mobile
networks.

18. Broadcasting transmission services, to deliver broadcast content to end users.

The identification of those product and service markets as susceptible to ex-ante
regulation does not, necessarily, mean that regulation in these markets is always
warranted or that these markets will be subject to the imposition of regulatory
obligations set out in the Specific Directives. On the contrary, regulation will not be
imposed if there is effective competition on these markets. Once these markets are
deemed effectively competitive they will be subject to competition law like in other

sectors.

NRAs are expected to define the geographical scope of these markets within their
territory. It is only when the geographical dimension of the product or service market
has been defined that a NRA may properly assess the conditions of effective

competition in these 18 markets.

“According to established case-law, the relevant geographic market
comprises an area in which the undertakings concerned are involved in the
supply and demand of the relevant products or services, in which area the
conditions of competition are similar or sufficiently homogeneous and
which can be distinguished from neighbouring areas in which the
prevailing conditions of competition are appreciably different. The limits
of the geographic market are defined on the basis of demand and supply-
side substitution in response to a relative price increase. Accordingly, with
regard to demand-side substitution, NRAs should assess mainly
consumers' preferences as well as their current geographic patterns of
purchase. As far as supply-side substitution is concerned, where it can be
established that operators which are not currently engaged or present on
the relevant market, will, however, decide to enter that market in the short
term in the event of a relative price increase, then the market definition
should be expanded to incorporate those ‘outside’ operators.”'®®

Due to the range of different demand and supply patterns in the national markets, if
the NRA considers that a market not listed among these 18 markets is relevant for

regulation as it is characterised by persistent market failure, it may identify a new

168 2002/C 165/03, Commission Guidelines on market analysis and the assessment of SMP.
Section 2.2.2
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market differs from those 18 markets. Any market identified by national regulatory
authorities should be based on the competition principles and satisfy the three criteria
mentioned above, and be consistent with the Commission Guidelines on market

analysis and the assessment of SMP.

Since the imposition of ex-ante regulation on a market could affect trade between
Member States, the identification of any market that differs from those identified in
the Recommendation is subject to the procedure set out in Article 7 of the Framework
Directive. According to the Article 7 Procedure, NRA before defining the markets that
differ from those defined in the recommendation should seek the comments of
Commission and the NRAs in other Member States on its proposal. Failure to notify a
market which affects trade between Member States may result in infringement

proceedings being taken.

“So far, NRAs have defined the majority of markets in line with the Recommendation,
but in a number of instances they have defined markets more narrowly or more
broadly. The Commission has not objected to such diverging market definitions
provided that each individual market definition and SMP analysis is in line with EC
competition law principles. The Commission has also verified whether the sum of
markets analysed by NRAs covers the entire scope of the corresponding markets of

the Recommendation.”'®

Transnational markets susceptible to ex-ante regulation will, where appropriate, be
identified by the Commission in a decision on relevant transnational markets pursuant

to Article 15(4) of the Framework Directive (The Decision on transnational markets).

The Guideline states that newly emerging markets, where de facto the market leader is
likely to have a substantial market share because of ‘firstmover’ advantages, should
not be subject to inappropriate ex-ante regulation. As emerging markets are so new
and fast-moving, it is premature to decide whether they satisfy the three criteria for ex-
ante regulation identified.'”” Premature imposition of ex-ante regulation may unduly

influence the competitive conditions taking shape within a new and emerging market.

199 COM(2006) 28 final of 06.2.2006
170 Commission Staff Working Document on the Recommendation on relevant markets
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NRAs should ensure that they can fully justify any form of early, ex-ante intervention

in an emerging market. '’

The Commission accepts that a mere upgrade of an existing service delivered via a
new technology does not in itself constitute a new market. “Whenever a new
technology is introduced, the NRA has to analyse whether this technology is used to
provide services comparable to existing services or whether this technology provides a
totally new service. Only in the second case, that is when the service is clearly
distinguishable from existing services or products, may it become justifiable to define

a new market.”'”?

In 2007, Commission has revised its Recommendation on relevant markets to phase
out ex-ante regulation.'” Commission stated that “of 18 specific telecoms markets
regulated until now, only 7 still need to be subjected to regular scrutiny by the
National Regulators and the Commission.”"”* Commission removed 10 markets from
the list of relevant markets in the Recommendation. Two of the remaining markets
were merged, so that the list of markets regulators have to analyse falls from 18 to 7.
The Commission proposes to focus regulation on those 7 markets where there is no
trend towards effective competition, such as broadband access. The new

Recommendation will be analysed detailed in part 3.5.1.2 under this Chapter.

3.3.1.2 Relationship with Competition Law

Under the 1998 regulatory framework, the market areas of the telecommunications
sector that were subject to ex-ante regulation were distinct from those identified for

competition-law purposes, since they were based on certain specific aspects of end-to-

'71'2002/C 165/03, Commission Guidelines on market analysis and the assessment of SMP

'”2 MEMO/07/107, Brussels, 16 March 2007

'"*Commission Recommendation on relevant service and product markets numbered
2003/311/EC was repealed by “Commission Recommendation of 17 December 2007 on
relevant product and service markets within the electronic communications sector susceptible
to ex-ante regulation in accordance with Directive 2002/21/EC of the European Parliament and
of the Council on a common regulatory framework for electronic communications networks
and services”. (notified under document number C(2007) 5406) (Text with EEA relevance)
(2007/879/EC).

17 Factsheet 64. “Why Europe's Telecoms Reform concerns you....”. 1 December 2007.
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end communications rather than on the demand and supply criteria used in a
competition law analysis.'”> Contrary to 1998 package, under the new regulatory
framework, the markets to be regulated are defined in accordance with the principles

of European competition law.'”®

“Defining markets in accordance with the principles of competition law means that
some of the market areas identified comprise a number of separate individual markets
on the basis of demand side characteristics. This is the case of products for retail
access to the public telephone network at a fixed location and for telephone services
provided at a fixed location. The market area referring to wholesale leased lines is
defined as separate markets for wholesale terminating segments and wholesale trunk

segments on the basis of both demand side and supply side characteristics.” "’

Commission guidelines on market analysis and the assessment of significant market

power are based on:

(1) existing case-law of the Court of First Instance and the European Court of Justice
concerning market definition
(2) the notion of dominant position within the meaning of Article 82 of the EC Treaty

and Article 2 of the ‘Merger Control Regulation”'”

The use of the same methodologies ensures that the relevant market defined for the
purpose of sector-specific regulation will in most cases correspond to the market

definitions that would apply under competition law.'”

NRAs are required to be consistent with competition case-law and practice while

defining the geographic scope of markets identified, define the product and services

175 2003/561/EC, Commission Recommendation on notifications, time limits and consultations
provided for in Article 7

170 2002/C 165/03, Commission Guidelines on market analysis and the assessment of SMP
'772003/311/EC, Commission Recommendation on relevant service and product markets

'8 Council Regulation No 139/2004 of 20 January 2004 on the control of concentrations
between undertakings (the EC Merger Regulation), OJ L 24, 29.01.2004, p. 1-22

179 2002/C 165/03, Commission Guidelines on market analysis and the assessment of SMP
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markets outside those identified in the Recommendation, and assess the effective

competition.

In some cases, markets defined by the Commission and competition authorities in
competition cases may differ from those identified in the Recommendation and/or
from markets defined by NRAs. There are two basic reasons behind those potential

differences.

Firstly, “Markets defined under Articles 81 and 82 EC Treaty are
generally defined on an ex-post basis. In these cases, the analysis
considers events that have already taken place in the market without
influenced by possible future developments. Conversely, under the merger
control provisions of EC competition law, markets are generally defined
on a forward-looking basis. Relevant markets defined for the purposes of
sector-specific regulation are also assessed on a forward looking basis, as
the NRA includes in its assessment an appreciation of the future
development of the market. However, NRAs' market analyses, also, take
into account the past evidence when assessing the future prospects of the
relevant market. The starting point for carrying out a market analysis is
not the existence of an agreement or concerted practice within the scope
of Article 81 EC Treaty, nor a concentration within the scope of the
Merger Regulation, nor an allege abuse of dominance within the scope of
Article 82 EC Treaty, but is based on an overall forward-looking
assessment of the structure and the functioning of the market under
examination.”™

Secondly, “although merger analysis is also applied ex-anfe, it is not
carried out periodically as is the case with the analysis of the NRAs under
the new regulatory framework. A competition authority does not, in
principle, have the opportunity to conduct a periodic review of its decision
in the light of market developments, whereas NRAs are bound to review
their decisions periodically. This factor can influence the scope and
breadth of the market analysis and the competitive assessment carried out
by NRAs, and for this reason, market definitions under the new regulatory
framework may in some cases be different from those markets defined by
competition authorities.” "'

As a result of these differences, markets defined for the purposes of competition law
and markets defined for the purpose of sector-specific regulation may not always be
identical. However, the markets defined by NRAs for the purpose of ex-ante

regulation are without prejudice to those defined by NCAs and by the Commission in

180 2002/C 165/03, Commission Guidelines on market analysis and the assessment of SMP
181 11
Ibid.
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the exercise of their respective powers under competition law in specific cases.'™
Likewise, markets defined under competition law are without prejudice to markets
defined under sector-specific regulations as the context and the timeframe within

which a market analysis is conducted may be different.

“Competition authorities carry out their own market analysis and impose
appropriate competition law remedies alongside any sector-specific
measures applied by NRAs. However, it must be noted that such
simultaneous application of remedies by different regulators would
address different problems in such markets. Ex-ante obligations imposed
by NRAs on undertakings with SMP aim to fulfill the specific objectives
set out in the relevant directives, whereas competition law remedies aim
to sanction agreements or abusive behaviour which restrict or distort
competition in the relevant market.” '®

3.3.2 Market Analysis and the Assessment of Significant Market

Power

Ex-ante regulatory obligations should only be imposed on those markets whose
characteristics may be such as to justify sector-specific regulation and in which there
are one or more operators with SMP. In respect of each of the above-mentioned
relevant markets, NRAs will assess whether the competition is effective. Existence of
effective competition on a relevant market means that there is no operator enjoying a

single or joint dominant position on that market.

Where NRAs conclude that the market is effectively competitive, it does not impose
or maintain any of the specific regulatory obligations. In cases where sector specific
regulatory obligations already exist, NRAs should withdraw such obligations placed

on undertakings in that relevant market.'®

When NRAs conclude that a relevant market is not effectively competitive, they will
designate undertakings with SMP on that market, and will either impose appropriate
specific obligations, or maintain or amend such obligations where they already exist.

The purpose of imposing ex-ante obligations on undertakings designated as having

82 Tbid.
183 Tbid.
184 2002/21/EC, Framework Directive, Article 16 (3)
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SMP is to ensure that undertakings cannot use their market power either to restrict or
distort competition on the relevant market, or to leverage such market power onto

185

adjacent markets. Regulatory obligations imposed must be appropriate,

proportionate and be based on the nature of the problem identified.

NRAs should carry out the analysis of the relevant markets, where appropriate, in

collaboration with the NCAs.

“As of 30 September 2005, sixteen EU Member States had found no effective
competition on one or more of the 18 electronic communications markets defined by
the EU and had taken steps to boost competition on the markets concerned. Five
Member States had found only partial competition on one or more of these markets
and had imposed remedies where it was lacking. But nine Member States had yet to
notify the Commission of their analyses of any of the 18 markets. Of the analysed
markets (152 out of 450), 123 were not competitive, 19 fully competitive, and 10

partially competitive.”'™

3.3.2.1 Ciriteria for Assessing SMP

Under the 1998 regulatory framework, NRAs had the power to designate undertakings
as having SMP when they possessed 25 % market share. Open Network Provision
Directive (97/33/EC) stated that an organization shall be presumed to have significant
market power when it has a share of more than 25 % of a particular
telecommunications market in the geographical area in a Member State within which
it is authorized to operate. National regulatory authorities may nevertheless determine
that an organization with a market share of less than 25 % in the relevant market has
significant market power. They may also determine that an organization with a market
share of more than 25 % in the relevant market does not have significant market
power. In either case, the determination shall take into account the organization's

ability to influence market conditions, its turnover relative to the size of the market, its

'%32002/C 165/03, Commission guidelines on market analysis and the assessment of SMP
intends to guide NRAs in the analysis of markets and effective competition and assessing SMP.
The major objective of these guidelines is to ensure that NRAs use a consistent approach in
applying NRF and especially when designating undertakings with SMP.
"http://ec.europa.eu/information_society/policy/ecomm/tomorrow/roadmap/index_en.htm#ne
w_framework (Available on March 2008)

68



control of the means of access to end-users, its access to financial resources and its

experience in providing products and services in the market. '*’

97/33/EC ONP Directive states that a high market share does not necessarily infer
market power. Firms may gain high market shares through means other than market
power. A firm’s market share may increase, at least temporarily, due to a successful
new invention or better customer service. Alternatively, for example, incumbent
telecommunications operator may have a high market share for historical reasons. As
competition emerges, an incumbent's market share cannot guarantee it the ability to
charge prices higher than its competitors. Market share in itself is not sufficient for
market power. Firms with high market shares may be constrained from raising prices
by a range of factors, including competition from other suppliers already in the

market, the potential for competition from new entrants.'®

Framework Directive states that the definition of SMP in the ONP Directive has
proved effective in the initial stages of market opening as the threshold for ex-ante
obligations. However, it should be adapted to suit more complex and dynamic
character of electronic communications markets. So, Framework Directive provided a
new definition of undertakings with "significant market power" equating SMP in the
new regulatory framework with the concept of dominance under Article 82 of the EC
Treaty. In other words, threshold for SMP on the competition law concept of
“dominance” replaced the previous automatic threshold for ex-ante regulation, which

was based on a fixed market share (25%).

New Regulatory Framework stress that the existence of a dominant position cannot be
established on the sole basis of large market shares. The existence of high market
shares simply means that the operator concerned might be in a dominant position.
Therefore, NRAs should undertake a thorough and overall analysis of the economic

characteristics of the relevant market before coming to a conclusion as to the existence

'8 Directive 97/33/EC of the European Parliament and of the Council of 30 June 1997 on
interconnection in telecommunications with regard to ensuring universal service and
interoperability through application of the principles of open network provision (Article 4)

188 http://www.ictregulationtoolkit.org/en/Section.1711.html#Dominance (Available on March
2008)

69



of SMP. In that regard, the following criteria can also be used to measure the power of
an undertaking to behave to an appreciable extent independently of its competitors,

customers and consumers. These criteria include amongst others'®:

e overall size of the undertaking,

e  control of infrastructure not easily duplicated,

¢ technological advantages or superiority,

e absence of or low countervailing buying power,

e easy or privileged access to capital markets/financial resources,
® product/services diversification (e.g. bundled products or services),
e economies of scale,

e economies of scope,

e vertical integration,

® ahighly developed distribution and sales network,

e absence of potential competition,

® barriers to expansion.

A dominant position can derive from a combination of the above criteria.

According to Article 14(3) of the Framework Directive, ‘where an undertaking has
significant market power on a specific market, it may also be deemed to have
significant market power on a closely related market, where the links between the two
markets are such as to allow the market power held in one market to be leveraged into
the other market, thereby strengthening the market power of the undertaking’."”" This
may be found in vertically integrated telecommunications markets where an operator
often has a dominant position on the infrastructure market and a significant presence
on the downstream, services market. However, in practice, it is only after when the

imposition of ex-ante obligations on an undertaking which is dominant in the (access)

'%2002/C 165/03, Commission Guidelines on market analysis and the assessment of SMP

"0 A market situation comparable to this one was addressed by the Court's judgment in Tetra
Pak II Case (Case C-333/94 P, Tetra Pak v Commission [1996] ECRI-5951). “The Court
decided that an undertaking that had a dominant position in one market, and enjoyed a leading
position on a distinct but closely associated market, was in a position comparable to that of
holding a dominant position on the markets in question taken as awhole.” See. 2002/C 165/03,
Commission Guidelines on market analysis and the assessment of SMP
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upstream market would not result in effective competition on the (retail) downstream

market that NRAs should examine whether Article 14(3) may apply.

According to the Article 14(2) of the Framework Directive an undertaking may enjoy
significant market power, that is, it may be in a dominant position, either individually
or jointly with others.”’ Two or more undertakings can be found to be in a joint
dominant position even in the absence of structural or other links between them.
Without prejudice to the case law of the Court of Justice on joint dominance, criteria
to be used by NRAs in making an assessment of joint dominance are are set out in

Annex II of the Framework Directive. These criteria are:

e mature market,

e stagnant or moderate growth on the demand side,
¢ Jow elasticity of demand,

¢ homogeneous product,

e similar cost structures,

e similar market shares,

¢ lack of technical innovation, mature technology,
e absence of excess capacity,

¢ high barriers to entry,

¢ lack of countervailing buying power,

e lack of potential competition,

e various kinds of informal or other links between the undertakings concerned,

e retaliatory mechanisms,

! Similarly, under Article 82 of the EC Treaty, a dominant position can be held by one or
more undertakings are legally and economically independent of each other. “Until the ruling of
the ECJ in Compagnie Maritime Belge and the ruling of the CFI in Gencor, a finding of
collective dominance was based on the existence of economic links, in the sense of structural
links, or other factors which could give rise to a connection between the undertakings
concerned. The question of whether collective dominance could also apply to an oligopolistic
market, that is a market comprised of few sellers, in the absence of any kind of links among the
undertakings present in such a market, was first raised in Gencor. The CFI's ruling in Gencor
was later endorsed by the ECJ in Compagnie maritime belge, where the Court gave further
guidance as to how the term of collective dominance should be understood and as to which
conditions must be fulfilled before such finding can be made.” Joined cases C-395/96 P and C-
396/96 P, Compagnie maritime belge and others v Commission [2000] ECRI-1365. Case
T102/96, Gencor v Commission [1999] ECRII-753. See. 2002/C 165/03, Commission
Guidelines on market analysis and the assessment of SMP
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e Jack or reduced scope for price competition.

“The above is not an exhaustive list, nor is the criteria cumulative. Rather, the list is
intended to illustrate only the sorts of evidence that could be used to support assertions

. . .. . 192
concerning the existence of joint dominance.”

In the case of transnational markets, the NRAs concerned jointly conduct the market
analysis and decide on any imposition, maintenance, amendment or withdrawal of

regulatory obligations in a concerted fashion.'”

3.3.2.2 Relationship with Competition Law

Under the new regulatory framework, in contrast with the 1998 framework, the
Commission and the NRAs rely on competition law principles and methodologies to
define the markets to be regulated ex-ante and to assess whether undertakings have

SMP on those markets.

As stated before, according to NRF “an undertaking is deemed to have significant
market power if, either individually or jointly with others, it enjoys a position
equivalent to dominance, that is to say a position of economic strength affording it the
power to behave to an appreciable extent independently of competitors customers and
ultimately consumers.”'** This is the definition that the Court of Justice case-law

ascribes to the concept of dominant position in Article 82 of the Treaty.

The new framework has aligned the definition of SMP with the Court's definition of
dominance within the meaning of Article 82 of the Treaty. However, the application
of the new definition of SMP, ex-ante, calls for certain methodological adjustments to
be made regarding the way market power is assessed. In particular, when assessing ex-
ante whether one or more undertakings are in a dominant position in the relevant

market, NRAs are, in principle, relying on different sets of assumptions and

192 2002/21/EC, Framework Directive, Annex II
1932002/21/EC, Framework Directive, Article 16 (5)
1942002/21/EC, Framework Directive, Article 14 (2)
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expectations than those relied upon by a competition authority applying Article 82, ex-

post, within a context of an alleged committed abuse. 19 For this reasons;

“the designation of an undertaking as having SMP in a market identified
for the purpose of ex-ante regulation does not automatically imply that
this undertaking is also dominant for the purpose of Article 82 EC Treaty
or similar national provisions. Moreover, the SMP designation has no
bearing on whether that undertaking has committed an abuse of a
dominant position within the meaning of Article 82 of the EC Treaty or
national competition laws. It merely implies that, from a structural
perspective, and in the short to medium term, the operator has and will
have, on the relevant market identified, sufficient market power to behave
to an appreciable extent independently of competitors, customers, and
consumers. In applying ex-ante the concept of dominance, NRAs resort to
its discretionary powers correlative to the complex character of the
economic, factual and legal situations that will need to be assessed.”'?®

“The notion of ‘essential facilities’, which is mainly relevant with regard
to the existence of an abuse of a dominant position under Article 82 of the
EC Treaty, is less relevant with regard to the ex-ante assessment of SMP
within the meaning of the NRF. In particular, the doctrine of ‘essential
facilities’ is complementary to existing general obligations imposed on
dominant undertaking, such as the obligation not to discriminate among
customers and has been applied in cases under Article 82 in exceptional
circumstances, such as where the refusal to supply or to grant access to
third parties would limit or prevent the emergence of new markets, or new
products, contrary to Article 82(b) of the Treaty. It has thus primarily
been associated with access issues or cases involving a refusal to supply
or to deal under Article 82 of the Treaty, without the presence of any
discriminatory treatment. Under existing case-law, a product or service
cannot be considered ‘necessary’ or ‘essential’ unless there is no real or
potential substitute. Whilst it is true that an undertaking which is in
possession of an ‘essential facility’ is by definition in a dominant position
on any market for that facility, the contrary is not always true. The fact
that a given facility is not ‘essential’ or ‘indispensable’ for an economic
activity on some distinct market, within the meaning of the existing case-
law does not mean that the owner of this facility might not be in a
dominant position. For instance, a network operator can be in a dominant
position despite the existence of alternative competing networks if the size
or importance of its network affords him the possibility to behave
independently from other network operators. In other words, what matters
is to establish whether a given facility affords its owner significant market
power in the market without thus being necessary to further establish that

1952002/C 165/03, Commission Guidelines on market analysis and the assessment of SMP

19 Ibid.
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the said facility can also be considered ‘essential’ or ‘indispensable’
within the meaning of existing case-law.”""’

To sum up, the doctrine of the ‘essential facilities’ is less relevant for the purposes of
applying ex-ante Article 14 (undertakings with SMP) of the Framework Directive
than applying ex-post Article 82 of the EC Treaty.

3.3.3 Imposition, Maintenance, Amendment or Withdrawal of
Sector- Specific Regulatory Obligations

Effective competition means that there is not dominant undertaking on the relevant
market. In other words, if a relevant market is found to be effectively competitive, it
means that there is neither single nor joint dominance on that market. Conversely, if a
relevant market is found not effectively competitive it means that there is single or

joint dominance on that market.

If an NRA finds that a relevant market is effectively competitive, it is not allowed to
impose specific obligations on any operator on that relevant market. In cases where
sector-specific regulatory obligations already exist, NRA must withdraw such
obligations and may not impose any new obligation on that undertaking(s). In case of
the withdrawal of the existing regulatory obligations, NRAs must give a reasonable

period of notice to parties affected by such a withdrawal of obligations.'*®

If an NRA finds that competition in the relevant market is not effective because of the
existence of an undertaking(s) in a dominant position, it must designate the
undertaking(s) having SMP and impose appropriate regulatory obligations on the
undertaking(s) concerned. NRAs must impose at least one specific regulatory
obligation on an undertaking that has been designated as having SMP. ' When a
NRA determines the existence of more than one undertaking with dominance
(i.e. joint dominance) it should also determine appropriate regulatory obligations to be

imposed, based on the principle of proportionality.*”

197 2002/C 165/03, Guidelines on market analysis and the assessment of SMP

198 2002/21/EC, Framework Directive, Article 16(3)

1992002/21/EC, Framework Directive, Article 16(4)

20 9002/C 165/03, Section 4.1.Guidelines on market analysis and the assessment of SMP
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The specific regulatory obligations which may be imposed on SMP undertaking(s) can
apply both to wholesale and retail markets. In principle, the obligations related to
wholesale markets are set out in Articles 9 to 13 of the Access Directive. The
obligations related to retail markets are set out in Articles 17 to 19 of the Universal

Service Directive.

The obligations set out in the Access Directive are: transparency (Article 9); non-
discrimination (Article 10); accounting separation (Article 11), obligations for access
to and use of specific network facilities (Article 12), and price control and cost
accounting obligations (Article 13). Where NRAs intend to impose other obligations
for access and interconnection than those listed in Article 9 to 13, they must submit a
request for Commission approval of their proposed course of action. Commission
takes a decision, after seeking the advice of the Communications Committee, as to

whether the NRA concerned is permitted to impose such obligations.”!

The obligations set out in the universal service Directive are: regulatory controls on
retail services (Article 17), availability of the minimum set of leased lines (Article 18

and Annex VII) and carrier selection and preselection (Article 19).

These obligations should only be imposed on undertakings which have been
designated as having SMP in a relevant market, except in certain defined cases, where
similar obligations may be imposed on operators other than those that have been
designated as having SMP. These exceptional cases, listed in Article 8(3) of the

Access Directive, are as follows:

e obligations covering inter alia access to conditional access systems,
obligations to interconnect to ensure end-to-end interoperability, and access to
application program interfaces and electronic programme guides to ensure

accessibility to specified digital TV and radio broadcasting services.*”

20 2002/19/EC, Access Directive, Article 8
292 Article 5(1), 5(2) and 6 of the Access Directive
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e obligations that NRAs may impose for co-location where rules relating to
environmental protection, health, security or town and country planning
deprive other undertakings of viable alternatives to co-location.””

e obligations for accounting separation on undertakings providing electronic
communications services who enjoy special or exclusive rights in other
sectors.””*

e obligations relating to commitments made by an undertaking in the course of a
competitive or comparative selection procedure for a right of use of radio
frequency.””

e obligations to handle calls to subscribers using specific numbering resources
and obligations necessary for the implementation of number portability.**

e obligations based on the relevant provisions of the data protection Directive.

® obligations to be imposed on non-SMP operators in order to comply with the

Community's international commitments.

3.4 Institutional Framework of the Sector-Specific and Competition

Rules

The implementation of the regulatory framework in a consistent manner is crucially
important for development of the internal market. Such consistency is believed to be
only achieved by close coordination and cooperation with other NRAs, with NCAs
and with the Commission. >’ Under the new regulatory framework for electronic
communications networks and services, NRAs have an obligation to contribute to the
development of the internal market by cooperating with each other, and with the
Commission in a transparent manner to ensure the development of consistent
regulatory practice and the consistent application of the Directives making up the new
regulatory framework.””® This section talks about mechanism and procedures to ensure

effective cooperation between NRAs and NCAs at national level, and among NRAs

293 Article 12 of the Framework Directive

2 Article 13 of the Framework Directive

%5 Condition 7 in Part B of the Annex to Authorisation Directive as applied by virtue of Article
6(1) of that Directive

206 Articles 27, 28 and 30 of the Universal Service Directive

207 2003/561/EC, Commission Recommendation on notifications, time limits and consultations
provided for in Article 7

208 2002/21/EC, Framework Directive, Article 7
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and between NRAs and the Commission at Community level. In particular this section

deals with the exchange of information between those authorities.

3.4.1 Cooperation among NRAs

“In the EU, NRAs play an important role in enhancing competition in national
telecommunications markets through sector-specific policies, as they are required to
promote competition in the provision of electronic communications networks and

. 209
services.”

NRAs should exchange information directly between each other, as long as there is a
substantiated request.’' This cooperation is particularly necessary where a
transnational market needs to be analysed. In regard to the transnational markets,
NRAs concerned jointly conduct the market analysis and decide on any imposition,
maintenance, amendment or withdrawal of regulatory obligations.”'' In practice, the
European Regulators Group is believed to provide a suitable forum for such
cooperation. In all exchanges of information, the NRAs are required to maintain the

confidentiality of information received.

3.4.2 Cooperation between NRAs and NCAs

As the NRAs conduct their market analyses using the methodologies of competition
law, the views of NCAs in respect of the assessment of competition are highly
relevant. In this sense, although the NRAs remain legally responsible for conducting
the relevant analysis, cooperation between NRAs and NCAs are essential. NRAs are
required to associate NCAs with the market analyses as appropriate. Member States
are required to put in place the necessary procedures to guarantee that the market

analysis is carried out effectively.”'> Additionally, Member States should ensure clear

29 hitp://www.ictregulationtoolkit.org/en/Section.1690.html (Available on March 2008)
2192002/21/EC, Framework Directive, Article 5(2)

2112002/21/EC, Framework Directive, Article 16(5)

2122002/21/EC, Framework Directive, Article 16(1)
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division of tasks and set up procedures for consultation and cooperation between

regulators in order to assure coherent analysis of the relevant markets.”"”

NRAs and NCAs should provide each other with the information necessary for the
application of the regulatory framework, and the receiving authority must ensure the

same level of confidentiality as the originating authority.*"*

Information that is considered confidential by an NCA, in accordance with
Community and national rules on business confidentiality, should only be exchanged
with NRAs where such exchange is necessary for the application of the provisions of
the regulatory framework. The information exchanged should be limited to that which

is relevant and proportionate to the purpose of such exchange.”"

3.4.3 Cooperation between NRAs and the Commission

In the European Commission, there are two separate directorates dealing with
competition and electronic communications matters: the Competition Directorate
General (DG Competition), and the Information Society and Media Directorate
General (DG InfoSoc). “The DG Competition is responsible for designing and
enforcing general competition rules under the EU’s Community Treaties, and ensuring
that competition of the EU market is not distorted. Its four main areas of action with
respect to competition policy are antitrust and cartels, merger control, liberalization in
monopolistic sectors, and state aid control. DG InfoSoc is responsible for developing
Information Society initiatives and harmonization efforts.”*'®

For the efficient and effective implementation of the NREF, it is vital that there is a
high level of cooperation between the Commission and the NRAs. Cooperation is
crucially important especially for minimising the divergences in approach between
different NRAs, in particular divergent remedies to deal with the same problem. In
order to safeguards internal market objectives regulatory decisions adopted by the

NRAs are reviewed by Commission at EU level. This mechanism established under

2139002/C 165/03, Section 5.3.Guidelines on market analysis and the assessment of SMP
2142002/21/EC, Framework Directive, Article 3 (5)

2159002/C 165/03, Section 5.3.Guidelines on market analysis and the assessment of SMP
218 hitp://www.ictregulationtoolkit.org/en/Section. 1690.html (Available on March 2008)
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Article 7 of the Framework Directive so-called ‘Article 7 Consultation Mechanism’>"’

aims to:

e promote consistent regulation across the EU on the basis of competition law
principles;
e limit regulation to markets where there is a persistent market failure;

® bring more transparency in the regulatory process

3.4.3.1 Article 7 Consultation Mechanisms

Article 7 consultation mechanism requires close cooperation between the Commission
and NRAs, in order to safeguards the internal market by helping to ensure the
consistency of ex ante regulation across the EU. In this context, Member States NRAs
notify their markets analyses findings and proposed measures for a particular market

to the Commission.

“However, before submitting a notification, NRAs may meet informally with the
Commission to present the key elements of their analysis. Such pre-notification
meetings enable the Commission and NRAs to identify and discuss issues of particular
concern at an early stage. During these occasions, the Commission may also provide
guidance to the NRAs concerning the information required to support their

conclusions. '8

Once a NRA notifies the Commission of its proposed measure, the case is registered,
and an ad hoc case team is composed including the officials of the Information
Society and Media and Competition Directorates General.”'® The case team analyses
the notification and may ask the NRA concerned to provide some further information
or clarification for the purpose of conducting the assessment. The NRA has to respond
to such a request in the three working days. The team must carry out its assessment in

one month ("phase one" investigation). At the end of one month, if Commission

*'7 Some of the procedural elements of the Article 7 procedure are contained in the Framework
Directive and others are in a (non-binding) Commission Recommendation C(2003) 2647 of 23
July 2003. COM(2006) 28 final of 06.2.2006

218 COM(2006) 28 final of 06.2.2006

19 NRAs have the right to withdraw a notification at any time during the procedure.
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assesses that the notified measure does not raise problems concerning the
compatibility with Community law Commission may decide to make comments on the

appropriateness of the proposed measures.

If Commission has serious doubts concerning the compatibility of the proposed
measures with Community law, the Commission's investigation period is extended by
a further two months ("phase two" investigation) during which the NRA may not
adopt its proposed measure. During these two months, the case team makes further
examination on the case and invites third parties to make known their views. After
exchange of information between all interested parties (including the NRAs and
industry players) and all data provided and views expressed are carefully considered
by the Commission. At the end of the investigation period, the Commission may
withdraw its serious doubts (in which case the NRA may adopt the draft measure),
make comments (of which the NRA must take utmost account when implementing the

draft measure).”

If the Commission considers that the proposed measure would
create a serious barrier to the single market, or it is not compatible with Community
law, it exercises its right of veto, thereby requiring the NRA to withdraw its proposed
measure. It is important to point out that, this veto power can only be exercised in
relation to the proposed market definition or SMP analysis. As regards proposed
remedies, NRAs have discretionary powers and the Commission has no power of veto
over remedies. However, Commission may make comments on remedies which NRAs

must take utmost into account these comments.

“Since the current regulatory framework introduced the so-called Article 7 notification
procedure, more than 700 national ex- ante regulatory measures have been notified to
the Commission. The mechanism has greatly increased transparency and consistency
in regulatory decisions, particularly in identifying in the first place where regulation is

needed and then who is to be regulated.””'

220 MEMO/07/107, Brussels, 16 March 2007
2! Viviane Reding’s Speech, Brussels, 28 November 2007
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3.4.3.2 Commission Comments on Remedies

As stated in the previous parts, where SMP is found in the market analyses, NRAs
must impose remedies on the operator(s) having SMP. However, before imposing the
remedies, NRAs should notify poposed remedies to the Commission. At the end of
"phase one" investigation, if Commission assesses that the notified measure does not
raise problems concerning the compatibility with Community law it may decide to
make comments on the appropriateness of the proposed measures. As regards
proposed remedies, NRAs have discretionary powers and the Commission has no
power of veto over remedies. However, Commisison may make comments on
remedies which NRAs must take utmost into account these comments. “The
Commission considers whether these remedies are appropriate on the basis of the
nature of the problem identified, proportionate and justified in the light of the policy

objectives set out in the Framework Directive.”**

“The Commission also must be notified of the measures adopted in order
to monitor how Member States have taken account of the comments
made, and acts accordingly. A significant proportion of the Commission’s
comments so far have related to the appropriateness of the remedies
proposed. The Commission has commented on remedies which i.e.
appeared to be inadequate or solved only part of the competition problem
identified. If the enforcement of a proposed remedy requires additional
time (e.g. because an appropriate cost model is still to be developed),
NRAs should already provide in the notified draft measure for temporary
remedies addressing the competition failure identified.”**

3.4.3.3 Commission Veto Power

At the end of the "phase two" investigation, if the Commission considers that the
proposed measure would create a serious barrier to the single market, or it is not
compatible with Community law, it exercises its right of veto, thereby requiring the
NRA to withdraw its proposed measure. It is important to point out that, this veto
power can only be exercised in relation to the proposed market definition or SMP

analysis. As regards proposed remedies, NRAs have discretionary powers and the

222 COM(2006) 28 final of 06.2.2006
22 COM(2006) 28 final of 06.2.2006
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Commission has no power of veto over remedies. However, Commisison may make

comments on remedies which NRAs must take utmost into account these comments.

Such 'veto' decisions ensure that no measures that would be incompatible with
Community law are taken nationally. The Commission vetoed draft measures where it
disagreed with the market definition adopted by the national regulator or where it did

not share the NRA’s findings regarding the existence of SMP

So far, “the Commission has issued five veto decisions where it has found the
evidence supporting a market definition or SMP analysis not to be sufficient.
Additionally, there have been 29 cases where National Regulatory Authorities have

decided to withdraw their proposed measures to avoid a veto decision. These five veto

decisions are:”***

Veto decision in case PO/2006/518-524 concerning its analysis of retail
access markets (Poland):

The Commission issued a decision requiring the Polish telecom regulator
to withdraw its draft measures for regulating retail access services. The
Commission argues that Polish telecom regulator has failed to justify why
it intends to regulate broadband access services in addition to regulating
retail narrowband access.

Veto decision in case DE/2005/0144 concerning wholesale call
termination on fixed networks (Germany):

The Commission challenged the German regulator’s findings that only the
incumbent operator, Deutsche Telekom, was found to be dominant on its
individual network in this market. The NRA did not consider any of the
other operators in respect of their individual networks to be dominant,
despite each having a market share of 100%.

Veto decision in case AT/2004/0090 concerning transit services (Austria):

The Austrian Regulator stipulated that a transit market includes the
services provided by a network operator to other operators (or itself) to
convey calls across the network, The Commission disagreed with the
Austrian regulator’s view that operators who were supplying such services
only to themselves (in particular, mobile operators) could also supply
them to others on a commercial basis. The NRA’s approach leads to a
significant unjustified reduction of the dominant market player’s market

24 MEMO/07/107, Brussels, 16 March 2007
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share (Telekom Austria). Furthermore, the regulator failed to assess the
impact of deregulation on small operators.

Veto decision in case FIN/2004/0082 concerning the mobile access
market (Finland):

Finnish Regulator concluded that one operator had SMP mainly on the
basis of high market share (>60%). However, according to competition
law practice, market shares alone are not necessarily sufficient to establish
dominance and Finnish Regulator failed to consider sufficiently market
developments that would have rebutted the presumption of dominance.

Veto decision in case FIN/2003/0024 concerning international calls
(Finland):

As the Finnish regulator could not identify any market players with SMP,
it analyses that international calls market was characterised by effective
competition. Commission argues that the regulator did not provide
sufficient evidence underpinning its findings to enable the Commission to
confirm the NRA’s conclusions.

3.43.4 Infringement Procedures

Some NRAs have been late in notifying the Commission of their market analyses. In
October 2005, the Commission launched infringement procedures again seven EU
Member States (BE, CZ, EST, CY, LV, LUX, and PO), for failing to notify it of their
market analyses. By the end of January 2006, Luxembourg and Cyprus had started
their notifications to the Commission. Although, as of 7 February 2006, four Member
States were still missing, more time and effort will clearly be needed for all markets to
be analysed exhaustively and before the full benefits of liberalization are felt
throughout the EU. Before the end of 2007 the Commission expects all National
Regulatory Authorities to have finished the first round of their market analyses, except
Bulgaria and Romania. Four Member States have started their second round of market

analyses.””

3.4.4 Other Interested Parties

It is important that NRAs consult all interested parties on proposed decisions and take

account of their comments before adopting a final decision.

22 MEMO/07/107, Brussels, 16 March 2007
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“The regulatory framework provides for “national” consultation, during
which all interested parties are given an opportunity to comment on the
NRA’s analysis and proposals for regulation. The NRA informs the
Commission of the view of third parties. Only when circumstances so
require, Commission directly receives submissions from or meet with
stakeholders (normally on request). As a matter of standard practice in
“second phase investigations”, the Commission invites interested third
parties to comment directly. Although the Community consultation
mechanism formally involves the Commission and the NRAs only, it
seeks to ensure transparency for all interested parties. Such transparency
helps to ensure greater quality and objectivity in the NRAs’ analysis.
Non-confidential versions of all notifications, and the NRAs’ final
measures, are published on the Commission’s dedicated website. The
Commission also publishes non-confidential versions of comments, no
comments and veto decisions. Most NRAs conduct the national
consultation prior to Community consultation. This allows them to reflect
the views of market players in the Community notification and to avoid
the need for a second Community notification where the results of the
national consultation lead the NRA to amend its draft measure. The
Commission strongly supports this approach.”**°

3.5  Future Perspectives for the New Regulatory Framework

As stated before in previous chapters, the EU regulatory framework for
telecommunications was set up at the end of 1990s to open up the monopolistic

national markets to competition and to create single telecommunications market.

In the light of the full liberalization in 1998 and converged technologies, 1998
regulatory framework was followed by 2002 regulatory package which is still in

effect.

“The EU rules are considered to have been quite successful in opening up national
telecommunications markets to competition, stimulating investment and innovation by
both new entrants and incumbents, and increasing choice at lower prices and better
quality for business and private consumers throughout Europe.”””’ However, it is

argued that “the job of making this network industry a market with fully effective

226 COM(2006) 28 final of 06.2.2006.p.4
27 COM (2007) 696 final. p.4
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competition is not yet achieved everywhere.” Much still remains to be done.””®
Additionally, “new developments in the telecoms sector have left the current

regulatory framework in need of updating.”**’

In keeping with "better regulation" principles, the current framework requires the
Commission to report regularly on the functioning of the regulatory framework.
Review procedure of the regulatory framework was set up under Article 25 of

Directive 2002/21/EC as follows:

“ The Commission shall periodically review the functioning of this Directive and
report to the European Parliament and to the Council, on the first occasion not later
than three years after the date of application referred to in Article 28(1), second
subparagraph. For this purpose, the Commission may request information from the

Member States, which shall be supplied without undue delay.”

3.5.1 Review of the Current Regulatory Framework

The Commission was launched a public consultation, at the end of 2005, on whether a
reform of the EU Electronic Communications rules, in force since 25 July 2003, is
needed and how a single electronic communications market could be achieved. This

was a “call for input’ phase (Phase I). **

“In the light of technological and market developments, especially improved
competition in some areas, but also continued dominance by one or a few operators on
a number of key markets as well as a continued lack of a single market for electronic

communications and increasing divergence of regulatory approaches in the enlarged

% Factsheets. “2007 EU Telecoms Reform #10. A more effective regulatory system”.
November 2007

*% http://ec.europa.eu/information_society/policy/ecomm/index_en.htm (Available on March
2008)

0 This phase has resulted in around 160 written submissions. These views were taken into
account in the preparation of the Commission Communication of June 2006 on the Review, the
accompanying Staff Working document and the Impact Assessment. See. COM(2007) 696
final, Brussels, 13.11.2007
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EU, a substantial reform of the regulatory framework is considered necessary by the

.. 3
Commission.”*!

Reform proposals (hereinafter the 2007 Reform Proposals) are based on the results of
the Phase I consultation. Following the Phase I, Phase II of the public consultation on
policy options for updating current electronic communications regulatory framework
was launched on 29 June 2006 ran until October 2006. *** Phase II included a public
workshop hold between November 2006 and February 2007 aiming a regulatory

dialogue to explore regulatory options to overcome bottlenecks in the sector.*”

The four documents released by the Commission for Phase II public consultation were

2% that

a Communication®*, a Staff Working Document®’, an Impact Assessment
identifies the main policy options under consideration, and a draft Recommendation’

on relevant markets.

1 COM(2007) 696 final, Brussels, 13.11.2007.

2A total of 224 responses were received, from inside and outside the EU. 52 industry
associations, 12 trade associations and worker’s unions, and 15 user associations submitted
written comments, as did 18 EU Member States and the ERG, which comprises the 27 NRAs.
See. COM(2007) 696 final, Brussels, 13.11.2007

23 COM(2007) 696 final, Brussels, 13.11.2007

2% Communication from the Commission to the Council, the European Parliament, the
European Economic and Social Committee and the Committee of the Regions on the “Review
of the EU Regulatory Framework for electronic communications networks and services”
Brussels, 29.6.2006 COM(2006) 334 final {SEC(2006) 816} SEC(2006) 817}. This
Communication reports on the functioning of the five directives of the regulatory framework
for electronic communications networks and services, as required by these directives.

5 Commission Staff Working Document Communication from the Commission to the
Council, the European Parliament, the European Economic and Social Committee and the
Committee of the Regions on the “Review of the EU Regulatory Framework for electronic
communications networks and services”. {COM(2006) 334 final} Proposed Changes, Brussels,
28 June 2006 SEC(2006) 816

% Commission Staff Working Document Communication from the Commission to the
Council, the European Parliament, the European Economic and Social Committee and the
Committee of the Regions on the “Review of the EU Regulatory Framework for electronic
communications networks and services”. {COM(2006) 334 final} Impact Assessment,
Brussels, 28 June 2006. SEC(2006) 817

7 The revised Recommendation on relevant markets was entered into force on 17 December
2007. Commission Recommendation of 17 December 2007 on relevant product and service
markets within the electronic communications sector susceptible to ex-ante regulation in
accordance with Directive 2002/21/EC of the European Parliament and of the Council on a
common regulatory framework for electronic communications networks and services (notified
under document number C(2007) 5406) (Text with EEA relevance) (2007/879/EC)
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All of these Commission’s proposals for reform were subjected to public consultation.
Taking account of the comments received during the consultation, the Commission
presented finalized reform proposals to Parliament and Council on the 13 November

2007.

Commission proposals for a new regulatory framework will be debated by the
European Parliament and the Council of Telecoms Ministers. Parliament and Council
will decide about the 2007 Reform Proposals following the ‘co-decision procedure.”*®
“The reform package consists of several legal instruments. While some, such as the
Recommendation on relevant markets or the Regulation setting up the new Telecom
Market Authority, become directly applicable once adopted, some have to be
transposed into national laws. The procedures vary from Member State to Member
State, but a time limit for transposition sets out in the Directives adopted by
Parliament and Council.**In this context, the revised Commission Recommendation
on Relevant Markets became applicable after it was adopted and published by the

Commission on 17 December 2007.>*° This Recommendation replaces Commission

Recommendation 2003/311/EC.

The entry into force of the new regulatory framework will depend on the speed of the
legislative process, but the Commission expected them to become law by the end of

2009 and to be fully transposed into national laws by 2010.**'

% “Under the co-decision procedure, EU legislation is adopted jointly by the European
Parliament and Council (in which Ministers from Member States’ governments meet). The
EU’s two advisory bodies, the European Economic and Social Committee and the Committee
of the Regions are also expected to deliver opinions on the proposals. The procedure means
that both Parliament and Council have to agree on the exact wording of the legislation”. See.
http://ec.europa.eu/information_society/policy/ecomm/tomorrow/next/index en.htm (Available
on March 2008 )

239http://ec.europa.eu/information society/policy/ecomm/tomorrow/next/index en.htm
(Available on March 2008 )

0 MEMO/07/458. “The EU Telecoms Reform proposes a Single Market for 500 million
consumers — Frequently Asked Questions”, Brussels, 13 November 2007

' TP/07/1677 Brussels, 13 November 2007 IP/06/874, Brussels, 29 June 2006
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3.5.1.1 Problems Identified

Main message of the 2007 Reform Proposals is that Europe does not yet have a single
market for electronic communications networks and services. “A pan-European
telecom industry needs pan-European consistency in its economic regulation. >**
“There are no technological barriers to providing pan-European services. However,

. . . . 3
there is a clear consistency problem in regulation”.**

“Since the current EU rules introduced the so-called Article 7 notification procedure,
more than 700 national ex ante regulatory measures have been notified to the
Commission. The mechanism has greatly increased transparency and consistency in
regulatory decisions, particularly in identifying in the first place where regulation is
needed and then who is to be regulated. However, on the crucial question of ‘how’ to
regulate, the mechanism has proved considerably less satisfactory.”*** There are 27
fragmented approach to regulation implemented via 27 separate national regulatory
systems. As a result, there are inconsistencies in the speed of implementation of the
rules; in the appeals procedures and also in the remedies applied. Similar competition

problems are not being addressed by similar remedies in different Member States. >*’

“The problem of regulatory consistency appears evident in the case of mobile
termination markets. There are substantial differences concerning the level of the
termination rates and the methodologies used to determine those rates across the EU.
For instance; the cost of mobile termination ranges from 16.49 eurocents to 2.25
eurocents across the EU.”** “Such differences cannot be justified by differences of
the underlying cost of services provision, network or national characteristics. Another
substantial regulatory inconsistency appears in Voice over IP. It is regulated in very
different ways across the 27 EU Member States. Some regulators follow the “light
touch” approach advocated by the Commission; others have resorted to varying

regulatory measures. As a result, regulatory fragmentation makes it almost impossible

2 Viviane Reding’s Speech, Brussels, 5 March 2007

* Factsheets. “2007 EU Telecoms Reform #10. A more effective regulatory system”,
November 2007

24 Viviane Reding’s Speech, Brussels, 28 November 2007

25 Viviane Reding’s Speeches, Brussels, 29 January 2008 & Brussels, 5 March 2007

6 Viviane Reding’s Speech, Budapest, 26 November 2007
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to roll-out Voice over IP services on a pan-European scale. This is not a good sign for
competition, and not a good sign for consumers who could profit from a widespread

availability of Internet telephony offers.”*"’

“Regulatory effectiveness also varies considerably among member states. For
example; five NRAs took over nineteen months to complete a market analysis;
accounting separation has been implemented effectively in a few countries only;

nondiscrimination remains ineffectively enforced.”***

In addition to this, some regulators are not fully independent from political pressure in
some Member States, not all have sufficient resources and staff to be fully effective.
There are delays in applying remedies, as well as problems caused by inefficient

remedies.**’

These regulatory problems are serious obstacles for the development of a competitive
internal market which benefits cross-border business interests and consumers.
Inconsistencies in regulatory approaches create uncertainties and extra costs for

investors, which in turn, distort competition, investment and innovation.**

Regulatory consistency will reduce uncertainty. Increased certainty is a necessary
precondition for large-scale investments, especially if you are venturing into a new

market. It means reduced risk and that means reduced capital costs.>'

In additition to the regulatory inconsistency, there are still competition problems on
Europe's electronic communications markets. For instance, “in fixed voice telephony
market, infrastructure competition is still very low with an average 87.8% of
subscribers still using the incumbents' network for direct access. Alternative operators

for direct access are used rarely.”**

*7 Viviane Reding’s Speech, Brussels, 28 November 2007
** Viviane Reding’s Speech, Brussels, 5 March 2007

9 Viviane Reding’s Speech, Brussels, 29 January 2008

20 Viviane Reding’s Speech, Brussels, 5 March 2007

»! Viviane Reding’s Speech, Budapest, 26 November 2007
> MEMO/07/458, Brussels, 13 November 2007
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3.5.1.2 Proposals for Reform

European Commission on its Communication on “Market Reviews under the EU
Regulatory Framework (12nd report) Consolidating the Internal Market for Electronic

Communications” concluded that there are still obstacles to the full exploitation of the

99253

potential of the open and competitive internal market.””” For this reason, not only for

the telecommunications but also for the given the maturing of the single market, new
approaches are needed. These new approaches pointed out by the Commission also
constituted a basis for the new perspective in electronic communications networks and

. 254
services. These are™":

More impact-driven and result-oriented approach: Traditionally, single
market policy was aimed at removing cross border barriers, mainly
through regulatory means. New approach is to act when markets do not
function well due to the lack of competition. This requires closer
monitoring of market functioning and performance, both at a sectoral and
economy-wide level, including through sector-specific enquiries.

Pro-active enforcement of competition rules

More decentralised and network-based approach: 1t is understood that in
order to have an effective single market, the efforts of the institutions at
EU level is not enough. All relevant actors should involve in the process.
To this end, the role of the NRAs may be strengthened or the cooperation
and networking of Member States' administrative, judicial and regulatory
authorities may be improved.

Next parts analyses how these new approaches reflect on the Commission proposals
for the future of electronic communications regulatory framework and how they shape

the role of sector-specific and antitrust regulations in the sector.”>

3 COM(2007) 401 final of 11.7.2007

% COM (2007) 60 final of 21.2.2007, A single market for citizens

5 Among the Commission’ reform proposals, the thesis deals with those having implications
on the role of the sector-specific and antitrust rules in the telecommunications sector. Details of
the main policy changes proposed by the Commission can be found in the Commission’s
legislative proposals and associated Impact Assessment.
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3.5.1.2.1 Market Deregulation

As stated in the previous chapters, the EU current regulatory framework requires the
Commission to define markets in accordance with the principles of competition law. It
is for national regulatory authorities to define relevant markets appropriate to national

circumstances, in particular relevant geographic markets within their territory.”°

“The definition of relevant markets can change over time as the characteristics of
products and services evolve and the possibilities for demand and supply substitution

257
change.”

Article 15(1) of Directive 2002/21/EC requires the Commission to review regularly
the Recommendation on relevant product and service markets within the electronic

communications sector susceptible to ex ante regulation.

Commission Recommendation dated 2003 identifies eighteen markets that may
warrant ex-ante regulation. NRAs define the relevant markets and determine the
boundaries of a given market. Then, NRAs conduct market analysis in order to
determine whether there is a SMP in the market. The existence of SMP warrants ex-

ante regulation in the market.

Article 7 consultation mechanism established under the Framework Directive requires
Member States NRAs notify their markets analyses findings and proposed measures
for a particular market to the Commission in order to safeguards the internal market by

helping to ensure the consistency of ex ante regulation across the EU.

“Based on experience with this system over the last four years (with over 600
notifications), the Commission suggested in June 2006 simplifying the notification
procedures in the system of markets review and removing most retail markets from the
list, on the grounds that effective wholesale regulation would be sufficient to protect

. 258 .. . . .
retail users.”””® The Commission has revised its Recommendation on relevant markets

236 2002/21/EC, Framework Directive, Article 15(1)
257 2007/879/EC, Commission Recommendation of 17 December 2007 on relevant product and

service markets within the electronic communications sector susceptible to ex-ante regulation
2% COM(2007) 696 final.p.5, Brussels, 13.11.2007
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to phase out ex-ante regulation.”® Commission states that “of 18 specific telecoms
markets regulated until now, only 7 still need to be subjected to regular scrutiny by the
National Regulators and the Commission.”** Commission removed 10 markets from
the list of relevant markets in the Recommendation. Two of the remaining markets
were merged, so that the list of markets regulators have to analyse falls from 18 to 7.
Most retail markets were being deregulated and removed from the list as it is believed
that effective wholesale markets - end-user markets- regulation will protect retail
users. Normal competition law will then apply to these markets. The Commission
proposes to focus regulation on those 7 markets where there is no trend towards
effective competition, such as broadband access. This simplifies the regulatory
environment and reduces the burden on regulators and industry and allows the
National Regulators and Commission to focus their attention on just the remaining

problem areas.*'

“Reduction in the list of markets means that the Commission believes in many areas
competition has developed significantly under the current regulatory framework and a
shift towards competition law oversight can be made where appropriate. By allowing
national regulators to target ex ante regulation on core problems, regulators' ability to
deal with issues of greatest priority will be strengthened. However, the withdrawal of
a market from the Recommendation does not indicate that the Commission believes
that there are no problems on that market anywhere in the EU. The exercise that the
Commission has just carried out was conducted by looking across all 27 Member
States and does not attempt to capture the specifics of those Member States where
factors facilitating effective competition are inhibited. The EU rules require individual
national regulators to take account of national circumstances. So, it remains open to
national regulators to justify interventions in markets that have been removed where

they can make a convincing case that ex ante regulation is still needed.”***

»% Commission Recommendation 2003/311/EC of 11 February 2003 on relevant product and
service markets was repealed by Commission Recommendation 2007/879/EC of 17 December
2007

60 Factsheet 64, “Why Europe's Telecoms Reform concerns you....”, 1 December 2007

261 Factsheets, “2007 EU Telecoms Reform #9 From 18 to 7 regulated markets”, November
2007

202 Viviane Reding’s Speech, Brussels, 28 November 2007
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Remaining Markets on where Commission believes competition is not yet effective

and NRAs shoul focus on are:

Retail level

1. Access to the public telephone network at a fixed location for residential and

non-residential customers. (formerly Market 1 and 2)

“Making and/or receiving telephone calls and related services (such as faxes and dial-
up internet) over fixed telephone lines. Previously two markets - business and

residential - it will now become just one.”***

Wholesale level
2. Call origination on the public telephone network provided at a fixed location.

(formerly Market 8)

“Call origination is taken to include call conveyance, delineated in such a way as to be
consistent, in a national context, with the delineated boundaries for the market for call
transit and for call termination on the public telephone network provided at a fixed

location.”***

“Wholesale call origination enables alternative operators to offer retail users fixed

telephone services, including dial-up internet connections.””*

3. Call termination on individual public telephone networks provided at a fixed

location. (formerly Market 9)

“The wholesal call termination is the wholesale service offered by one operator to
another that allows calls between operators.”*%
“Call termination is taken to include call conveyance, delineated in such a way as to

be consistent, in a national context, with the delineated boundaries for the market for

263 Factsheets, “2007 EU Telecoms Reform #9 From 18 to 7 regulated markets”

264 2007/879/EC, Commission Recommendation
265 Factsheets, “2007 EU Telecoms Reform #9 From 18 to 7 regulated markets”
266 1.

Ibid.
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call origination and the market for call transit on the public telephone network

provided at a fixed location.”*"’

4. Wholesale (physical) network infrastructure access (including shared or fully

unbundled access) at a fixed location. (formerly Market 11)

“It is the market for wholesale access to the local loop of the public fixed
telecommunications network connecting the subscriber to the local exchange and to
the main network. Once access is granted, new market entrants can provide both voice

and data services over the so-called local loop rented from the incumbent operator.”**®

5. Wholesale broadband access. (formerly Market 12)

“IT enables new market entrants to offer broadband access services using their own
network and the “local” parts of the incumbent's network. It is also known as

"bitstream.”**’

“This market comprises non-physical or virtual network access including ‘bit-stream’
access at a fixed location. This market is situated downstream from the physical access
covered by market 4 listed above, in that wholesale broadband

access can be constructed using this input combined with other elements.”*"

6. Wholesale terminating segments of leased lines, irrespective of the technology used
to provide leased or dedicated capacity. (formerly Market 13)

“Operators use leased lines - dedicated communication links - to complete their own
network infrastructure or to offer services. The lines are made up of terminating

segments, the final part, and trunk segments, the rest.”?’!

7. Voice calls termination on individual mobile networks. (formerly Market 16)

%7 2007/879/EC, Commission Recommendation

268 Factsheets, “2007 EU Telecoms Reform #9 From 18 to 7 regulated markets”.
> Tbid.

> Thid.

7% Commission Recommendation. 2007/879/EC

7! Factsheets. “2007 EU Telecoms Reform #9 From 18 to 7 regulated markets”.
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“The wholesale service offered by one operator to another that allows consumers to

call users on different networks”>"

“From today onwards, the Commission and national regulators will be refocusing their
efforts on those markets where competition is not yet effective and where consumer

benefits are still largely lacking.”*”?

That does not mean that those 7 product and service markets will always be subject to
the imposition of regulatory obligations set out in the specific Directives. In particular,
regulations must be withdrawn if there is effective competition on these markets. In
other words, regulation cannot be imposed if no operator has significant market power

within the meaning of Article 14 of Directive 2002/21/EC.*"*

Similarly, NRAs may identify markets that differ from those 7 markets mentioned
above provided that they act in accordance with Article 7 of Directive 2002/21/EC.

However, markets other than those should satisfy the three criteria cumulatively.

Removed markets on where Commission believes competition is effective and

consumer demands are satisfied, thus, no ex- ante regulation is warranted are:

1- Wholesale trunk segments of leased lines. (Market 14)

2- Publicly available local and/or national telephone services provided at a fixed
location for residential customers. (Market 3)

3- Publicly available international telephone services provided at a fixed location for
residential customers. (Market 4)

4- Publicly available local and/or national telephone services provided at a fixed
location for non-residential customers. (Market 5)

5- Publicly available international telephone services provided at a fixed location for
non-residential customers. (Market 6)

6-The minimum set of leased lines (which comprises the specified types of leased

lines up to and including 2Mb/sec (Market 7)

272 1.
Ibid.

7 Press Release. “Commission acts to reduce telecoms regulation by 50% to focus on

broadband competition”. IP/07/1678, Brussels, 13 November 2007

74 2007/879/EC, Commission Recommendation
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7- Transit services in the fixed public telephone network (Market 10)

8- Access & call origination on public mobile telephone networks (Market 15)

9- The wholesale national market for international roaming on public mobile
networks. (Market 17)

10- Broadcasting transmission services, to deliver broadcast content to end users.

(Market 18)

“For these markets, the Commission no longer sees an a priori case for sector-specific
ex-ante regulation by NRAs. These markets should now be primarily dealt with by
competition authorities using ex-post instruments. That means role of the NCAs was
increased. On the other hand, it remains possible for a NRAs, by a market analysis,
that in its country, competition is still seriously hampered on one of the above
markets. Under such circumstances, telecoms-specific regulation could be continued.

This could be especially relevant for some of the EU's newest Member States.””

3.5.1.2.2 Additional Remedies for NRAs

Functional separation is proposed as an additional remedy for NRAs to tackle

persistent competition problems.

“In the 80% of Europe, there is no real chance of head-to-head competition between
fixed infrastructures.” *’° “Only 10,5% on average of the direct access market is today
in the hands of alternative providers which provide their services via their own
network, via cable lines, unbundled lines or wireless access. 89.5% on average of
direct access is however still dominated by the former incumbents. This means that
ex-ante regulation continues to play a crucial role in maintaining competition and
protecting consumers by setting conditions for access to the incumbent's
infrastructure.”””” “In the EU current regulatory framework there are many tools that
can be used to promote equality of access to the networks. But regulators are still

confronted with by delays and denials by incumbents which slow down competition.”

7 Press Release. “Commission acts to reduce telecoms regulation by 50% to focus on
broadband competition”. IP/07/1678 Brussels, 13 November 2007

26 Viviane Reding’s Speech, Brussels, 5 March 2007

27 Viviane Reding’s Speech, Brussels, 28 November 2007
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78 «Assuring equivalence of access can prove difficult where network operators are
vertically integrated service providers, especially as regards non-price discrimination.
In cases where such discrimination is persistent and cannot be resolved by behavioural
remedies, functional separation is proposed as a new additional remedy that NRAs

27 . .
° In other words, Commission

may impose to tackle persistent discrimination.
proposes to provide NRAs with the power to force companies to separate their

network assets from the provision of services.”*’

“Functional seperation is expected to ensure that the unit responsible for the network
is not giving the service unit of its own mother company a more favourable treatment

than other operators.”>'

Functional seperation will ensure non-discriminatory
conditions that all market players are given access to the basic infrastructure on
equitable commercial terms. “It gives new entrants a fair chance to build services
using the incumbent's existing infrastructure.”**

Differs from structural separation, in functional separation overall ownership remains
unchanged. “Functional separation would not go as far as full divestiture of assets, but
it would create a clear dividing line between the part of the organisation that is
managing the network and the part that is competing with the other operators using the

283
network.”

“Functional separation entails changes to an incumbent operator's organisation
including setting up information barriers between the access and services part of the

business, but it does not force the operator to sell off assets.”**

“This remedy should be imposed where the existing remedies are insufficient. NRAs
should apply this extra tool of functional separation where there are persistent
structural competition problems.”” “Functional separation should only be used when

all other regulatory tools have proved to be inadequate. To be imposed, functional

% Viviane Reding’s Speech, Brussels, 5 March 2007

” Viviane Reding’s Speech, Brussels, 28 November 2007
%0 Viviane Reding’s Speech, Brussels, 5 March 2007

! Viviane Reding’s Speech, Brussels, 28 November 2007
*> MEMO/07/458, Brussels, 13 November 2007

283 Viviane Reding’s Speech, Brussels, 5 March 2007

iz‘; Viviane Reding’s Speech, Brussels, 28 November 2007

Ibid.
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separation requires the approval of the Commission and needs to take into account the
59286

effect on investment by the incumbent as well as by new market entrants.
UK OpenReach model is the first example of functional separation in Europe. British
Telecom has been operated functionally separated since September 2005. As a result,
there has been a substantial increase in the volume of orders for access from
alternative providers.”**” “The imposition of similar measures is also being considered
in Italy, Sweden and Poland Ireland and Spain. However, the Dutch national regulator
considered that at the moment, functional separation would be inappropriate for The
Netherlands, in view of evolving infrastructure competition between DSL and

Cable 95288

Viviane Reding, Commissioner for Information Society and Media, states in her
speech that “the possibility of full structural separation should not be excluded in the
electronic communications markets. For dominant companies that wish to reduce the
intensity of regulation on electronic communications markets, full structural
separation could be envisaged as a voluntary price to pay for reducing ex-ante-

L 54289
regulation.”

3.5.1.2.3 Community-wide NRA

Viviane Reding, Commissioner for Information Society and Media, states that the
current institutional set up does not allow achieving a consistent application of
remedies by NRAs. The Commission has no real say on remedies under 2002
framework, while the European Regulators Group lacks the institutional capacity to

. . .. .. 290
arrive at timely and ambitious common positions.”

To overcome this problem several policy options were being considered. “One
possibility was to strengthen the internal market powers of the Commission in order to

have a definitive say on remedies. Another option was to transform the ERG into a

6 MEMO/07/458, Brussels, 13 November 2007

7 Viviane Reding’s Speech, Brussels, 28 November 2007
8 MEMO/07/458, Brussels, 13 November 2007

289 Viviane Reding’s Speech, Brussels, 5 March 2007

%0 Viviane Reding’s Speech, Brussels, 29 January 2008
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'federal system' of National Regulators (possibly modelled on the European System of
Central Banks).””' Among these options, instead of centralising telecoms regulation
in the hands of the European Commission, Commission proposed that a new European
Electronic Communications Market Authority (EECMA) should be established to

ensure NRAs can work more effectively together on the basis of common principles.

“The Authority would include the heads of national telecom regulators who each have
the knowledge of their own national markets and work under the clear responsibility
of the European Commission.”*>

Regulatory consistency across the EU is indispensible prerequisite to achieve single
market. The EECMA is believed to ensure regulatory consistency, more robust,
timelier and more transparent decisions, effectiveness and coherence across the
Community electronic communications markets.> “EECMA is believed to ensure
that important communication services (such as internet broadband access, data
roaming, mobile phone usage on planes and ships and cross-border business services)
are regulated more consistently across the 27 EU Member States. The EECMA will
combine the functions of the current European Regulators Group (ERG) and of the
current European Network and Information Security Agency (ENISA).”*** “So far the
loose form of cooperation currently tested inside the European Regulators Group
(ERG) has failed to result in concrete regulatory responses to cross-border and has
been criticised by industry for its "lowest common enominator" approach. On an
important cross-border issue such as international mobile roaming charges, the
intervention of the European Commission was finally needed to ensure a result in the

. . .. . 295
interest of fair competition and lower consumer prices.”*

“EECMA would provide consistent, clear and quick decisions that would lower the
cost of capital for service providers.””® “The EECMA would replace today’s loose

cooperation among NRAs inside the ERG by a more efficient, more authoritative and

#! Viviane Reding’s Speech, Brussels, 5 March 2007

2 Telecom Reform Glossary http://ec.europa.eu/information_society/index_en.htm (Available
on March 2008)

% Viviane Reding’s Speech, Brussels, 29 January 2008

24 Press Release, IP/07/1677, Brussels, 13 November 2007

> MEMO/07/458, 1P/07/1445 and IP/07/870

2% Viviane Reding’s Speech, Brussels, 28 November 2007
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more accountable system. It will advise the Commission and will be accountable to
the European Parliament.””’ “The Commission's role will be to ensure that the expert
advice given by the new Authority can be turned into decisions that have legal power

throughout the Union.”**®

The new Authority would:*’

» reinforce the coherent and consistent the application of the EU rules across the EU
by making better use of the combined expertise of national regulators in the
Community system.

* deliver an expert opinion to the Commission on proposals notified by NRAs, or
formulate its own proposals. This will allow the Commission to take informed
decisions on the basis of the regulators' knowledge of national market conditions.””

* assist the Commission in cross-border regulatory issues i.e. international roaming,
VOIP

* take over the functions of the ENISA and and coordinate EU-wide responses to
network security threats. A Chief Network Security Officer will be in charge in the
new Authority for this task.

* look after the interests of Europe's consumers and end-users on information security

issues.

As stated previous section, new Commission Recommendation identified 7 markets
that may warrant ex-ante regulation. In those 7 markets significant consistency
problems may arise. For instance; ‘“Remedies applied in one country may be quite
different to those in another, despite similar market conditions; implementation

timetables differ.”*"!

In this context, the EECMA expected to ensure greater
consistency among NRAs applications, both in the types of remedy used and in the

timescales applied.

*7 COM(2007) 696 final, Brussels, 13.11.2007, Summary of the 2007 Reform Proposals

% Viviane Reding’s Speech, Brussels, 29 January 2008

299 COM(2007) 696 final, Brussels, 13.11.2007, Summary of the 2007 Reform Proposals

3% Factsheets. “2007 EU Telecoms Reform #10. A more effective regulatory system”.
November 2007

0 Thid.
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“In the proposed reform the new EECMA will not replace NRAs. On the contrary, the
EECMA will work closely with the NRAs to benefit from their experiences and their
deep understanding of their own national markets. The EECMA will also work closely
with the European Commission. The EECMA will contribute to the effective
cooperation between the Commission and NRAs.”** “The EECMA will help the
Commission, with the joint expertise of NRAs, to ensure faster implementation and
greater consistency of regulation across Europe.”*” “The new regulatory system will
combine the expertise of NRAs via the Authority with the single market instruments

of the Commission.”*%

The Commission is required to take careful account of the opinions of the Authority,
before taking its decisions. The Commission's role will be to ensure that the expert
advice given by the new Authority can be turned into decisions that have legal power

throughout the Union.*”

3.6 Conclusion

EU current regulatory framework aims to simplify existing rules, removing those
deemed no longer necessary, and to achieve greater harmonization within the EU.
Regulatory framework relies on competition law principles and methodologies to
define the markets to be regulated ex-ante and to assess whether undertakings have
SMP on those markets. Current ‘2002 Regulatory Framework’ introduced the
competition law concept of dominance as the threshold for ex-ante regulation, to

ensure that regulation is imposed only on firms with SMP.

The main idea is that ex-ante sector-specific regulatory obligations should be imposed
only on operators with SMP and in case of lack of competition in the relevant market.
In other words, ex-ante regulation should always address structural competition
problem. As electronic communications markets tend towards effective competition,

existing regulations should be removed. “Regulators should not intervene in markets

2 MEMO/07/458, Brussels, 13 November 2007

3% Factsheets. “2007 EU Telecoms Reform #10. A more effective regulatory system”.
November 2007

** Ibid.

% Viviane Reding’s Speech, Brussels, 29 January 2008
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where competition ensures low prices, high quality and innovative services for

3
consumers.”%

Regulatory framework also requires the close cooperation between NRAs, NCAs,
Commission and other related parties in order to ensure effective and harmonised

applications of regulatory intervention across Europe.

The EU current regulatory framework is believed to have produced considerable
benefits for citizens and enterprises so far through the strenghtening of open markets
across the EU and increased choices. However, main message of the EU 2007 Reform
Proposals is that there are still obstacles to the full exploitation of the potential of the
open and competitive internal market due to the lack of consistency in the way the
common EU rules are applied between 27 Member States. Those inconsistencies
distort the competition between operators of different countries. The Commission
therefore proposes an independent European Electronic Communications Market
Authority as a tool to achieve a true single market in electronic communications,
which, together with the Commission, will help level the regulatory playing field in

Europe.

“The EU Reform Proposals sends a strong deregulatory signal, particularly through
the changes made to the Commission's Recommendation on Relevant Markets. The
lists of markets that the Commission considers are suitable for ex-ante regulation is

reduced from 18 to 7 markets.*””

2007 Reform Proposals argues to deregulate
telecommunications markets as far as possible in places where effective competition
has already been established, and to focus ex-ante regulation on markets where
competition is still not effective and to make such regulation more effective and more
consistent across the EU. The Commission proposes to enhance competition in the
remaining bottlenecks, by for example introducing the new remedy of functional

separation.

Overall aim of the 2007 EU Reform Proposals is less but more effective and consistent

regulation.

306 pregs Release, IP/06/874, Brussels, 29 June 2006
37 Viviane Reding’s Speech, Brussels, 28 November 2007
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CHAPTER 4

TURKISH APPROACH ON THE REGULATORY FRAMEWORK
of the SECTOR-SPECIFIC and COMPETITION RULES in the
TELECOMMUNICATIONS

Liberalization of the Turkish telecommunications sector is a recent event influenced
by the developments in other countries, especially those in the European Union.
Turkey’s ongoing accession process to the EU has also accelerated the liberalization

process in the previously monopolistic telecommunications markets.

Similar to the European countries, liberalization process in Turkey was accompanied
by certain institutional and legal regulatory reforms necessary for a liberalized
telecommunications market. As a result of these reforms, Telecommunications
Authority as a sector-specific independent regulator was established in 2000. On the
other hand, Competition Authority enforcing economy-wide competition rules has

been functioning in Turkey since 1997.

After a brief history of the Turkish telecommunications sector, this chapter examines
the design, role and the interaction of the sector-specific and the antitrust regulation in
the recently liberalized Turkish telecommunications markets. This chapter points out
the criticism concerning the cooperation and coordination mechanism between two
authorities. This chapter analyses main telecommunications-related cases investigated
by Competition Authority in order to exemplify the interaction of the two regulatory

authorities.

The current level of alignment with the EU acquis within the context of regulatory
framework of the sector-specific and competition rules in telecommunications is also
studied under this Chapter. This chapter also deals with the legal studies to keep pace
Turkey’s electronic communications framework with the technological and market

developments.
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4.1 Market Overview

The Turkish telecommunications sector and the related legislation have gone through

a number of significant changes since the last quarter of the 90’s.

4.1.1 Historical Background

Legal and institutional restructuring of the global telecommunications markets
affected Turkey as well. The first segment of the telecommunications sector
restructured has been the telecommunications equipment segment with the
privatization of PTT’s (Posts, Telegraph and Telephone) equipment manufacturer

subsidiaries, Netas and Teletas, in the late 1980s and early 1990’s.°%

As it was the case in many other countries, Turkey’s telecommunications networks
and services have been carried out by state-owned PTT monopoly, a public economic
enterprise performing also postal services, until 1994. Legal basis of the system was
the Telegram and Telephone Law no. 406 dated 1924 and the Postal Law no. 5584
dated 1950.

The first major step towards the liberalization of the telecommunications sector was
the separation of the PTT into two different organizations with enactment of Law no.
4000 in June 1994. PTT was divided into General Directorate of Posts to provide
postal and telegram facilities and services and Turkish Telecommunications Inc. (Turk
Telekom A.S.) as a public economic enterprise to provide telecommunications
services with some regulatory power (e.g. to propose issuing licences to private sector
firms). Other regulatory functions were kept within the Ministry of Transport. As a
result, telecommunications services freed from the direct involvement of the

government. 309

% For further information See. Cakal, R. (1996). “Dogal Tekellerde Ozellestirme ve
Regiilasyon” pp.113-114
*For further background information on the Turkish telecommunications sector See. OECD
Reviews of Regulatory Reform. (2002). “Regulatory Reform in Turkey: Regulatory Reform in
the Telecommunications Industry” & Cakal, R. (1996). “Dogal Tekellerde Ozellestirme ve
Regiilasyon.” pp.98-138
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A further step towards liberalization was the liberalization of the value added
telecommunications service market. “The Law no. 4000 allowed the Ministry of
Transport to issue licenses to private enterprises on conditions that would not lead to
monopolies.”310 In this context, liberalization of the mobile telecommunications
services occured in 1994 when the two GSM 900 mobile operators, Turkcell and
Telsim, started to operate under revenue-sharing agreements with Turk Telekom.
Revenue sharing agreements of the two mobile operators were transformed to 25-year
licences (concession agreements)’'' issued by the Ministry of Transport on
28.04.1998.°"* “The revenue-sharing agreements stipulated that Turk Telekom would
obtain 67 percent of the revenues, and the rest would be retained by the operators. All
infrastructure investment was to be undertaken by the operators themselves. After the
revenue-sharing agreements had been replaced with 25-year licenses, competition and

investment incentives increased in the sector.”"

Due to the increased demand in mobile communications two GSM 1800 licences were
tendered in April 2000 by the Ministry of Transport. However, Is Bankasi-Telecom

Italia consortium (Aria) was the only successful applicant as the consortium bid high

310Atiyas, I. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry”.p.5

3! There are four types of authorization in Turkish legislation setting out the rights and
obligations between Telecommunications Authority and contracting party.These are;
authorization agreement, concession agreement, telecommunications license, general
authorization. Authorisation agreement is contract between the TA and a state owned entity.
Concession agreement, required by tendering, is a contract between the TA and capital stock
company. This type of authorisation is used when authorisation involves the allocation of
scarce resources, such as; frequency, satellite position and numbers, when granting special
rights and obligations to each operator is necessary or when the service in question has to be
offered by a limited number of operators, and fot nation-wide networks. Telecommunication
license: There are two types of telecommunications license: 1st Type is granted for limited
number of operators at regional or local level. For 2nd Type, there is no limitation for number
of operators. It is granted for services specified in Additional Article 18 of the Telegraph and
Telephone Law. General authorisation: There is no limitation for number of operators. It was
granted for services not specified in Additional Article 18 of the Telegraph and Telephone
Law. If the application is complete, operator can start activities after sending to the Authority
bank receipt related to authorisation fee. In Turkey, an undertaking in order to perform
telecommunication services and/or operate telecommunications infrastructure should be
authorized by one of these. See. Law n0.406 Article 1. For further detailed information from
legal point of view See. Ulusoy, A. (2000). “Telekomiinikasyon alamindaki Son Yasal
Diizenlemeler ve Uygulamalarin Degerlendirilmesi”. pp.60-70

312 500 million USD for each license was obtained. See. T.C.Ulastirma Bakanlig1. “1995-2005
Ulastirma ve Haberlesme”.p.63

3Yilmaz, K. (2000). “Tiirk Telekomiinikasyon Sektoriinde Refom: Ozellestirme, Diizenleme ve
Serbestlesme”.p.47 in Izak Atiyas. (2006). “Competition and Regulation in the Turkish
Telecommunications Industry”.p.21
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enough to prevent any application for the fourth GSM licence whose minimum bid
had to be the successful bid of the third licence. Revenue obtained from GSM 1800
tendering, Aria, was, approximately, 3 billion US Dolar included VAT. Then, Turk
Telekom (Aycell) was granted a GSM 1800 licence, in August 2000, at the same price

paid for Aria’s licence. Aria and Aycell actually started business in 2001.%"

Aycell and Aria were merged in 2004. The new operator, Avea, started to operate on

19 February 2004.°"

Another striking change to the Turkish telecommunications sector was introduced
with the enactment of the Law no. 4502 dated January 2000. Until 2000, Turk
Telekom acted both as an operator, and, somehow, a regulator in the sector. Law no.
4502 amending Law no. 406 separated the policy-making, regulatory and operational
functions of the government by establishing Telecommunications Authority (TA), the
first independent sector-specific regulatory authority in Turkey.’'® Regulatory
functions of the Ministry of Transport (MoT) and Turk Telekom were transferred to
the TA, and the General Directorate of Radiocommunications (Telsiz Genel
Miidiirliigii)’"” was abolished and all of its duties were transferred to the TA.
Furthermore, Turk Telekom released from being a public economic enterprise and has
become a commercial entity that is subject to private law. MoT maintained its policy-
making rights in the sector. MoT was also authorized to issue licenses for the new

entrants.

In 2001, all telecommunications services were liberalised except national and
international voice telephony services provided through fixed telecommunications
infrastructure. “In 1997 Turkey made commitments under the GATS agreement on

basic telecommunications services to liberalise the Turkish basic telecommunications

1% TC. Ulastirma Bakanlig1. “71995-2005 Ulastirma ve Haberlesme”.p.63

315 www.turktelekom.com.tr (Available on April 2008)

*1° Amended Article 5 of Wireless Law no. 2813 dated 5.4.1983 (amended by the Article 14 of
the Law no. 4502) states that “The Telecommunications Authority having public legal
personality, and administrative and financial autonomy was established in order to implement
the rights and obligations set out by Laws. The Authority is independent while performing its
duties. The Authority shall be related to Ministry of Transport.”

37" A public institution in charge of the management of the radiocommunications systems
under the Radiocommunications Law no.2813 dated 1983.
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service market by 2006.*"® On the other hand, the Law no. 4502 set out the end of
monopoly rights of Turk Telekom by the end of 2003." However, Law no. 4673
stated that Turk Telekom monopoly rights abolish before 31.12.2003 in case of a
decrease in public share below the 50% in TTAS.

The monopoly of the Turk Telekom over fixed line infrastructure and national and
international voice services has been terminated on 31 December 2003. That was a

major step towards the full liberalization in the sector.

Another important development in the telecommunications sector was brought out by
the enactment of the Law no. 4673 dated 12.5.2001. Under the Law no.4502 dated
2000, the authorisation responsibility was in the hands of Ministry of Transport.
However, according to the amending Law No.4673, the right to issue all kind of
authorization (general authorization, telecommunications license, authorization
agreement or concession agreement) transferred from the Ministry of Transport to the

Telecommunications Authority.**

Monopoly rights of the Turk Telekom (incumbent operator) over national and
international fixed line voice services and establishment and operation of
telecommunications infrastructure were abolished on 01.01.2004. That means the full
liberalization of all telecommunications networks and services. In addition to this
development, the foreign ownership restriction on Turk Telekom was abolished by

Law no. 5189 dated 16.06.2004.

“Even though the monopoly of the incumbent state-owned telecommunications
operator, Turk Telekom, over fixed line voice services ended by January 1, 2004, new
entry into the long distance and international calls has been delayed owing to delays in
issuance of licenses and in reaching interconnection agreements. First authorisations

on long distance telephony service were granted 17 May 2004.”**'

18 http://www.ubak.gov.tr/tr/hgm/index_eng.htm (Available on April 2008)

39 Law n0.406, Article 2/c that was amended by the Law n0.4502, Article 2

0 Law n0.4673, Article 7

32 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.19
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The last significant change in the telecommunications sector was the privatization of
the Turk Telekom. There have been various attempts to privatize Turk Telekom since

1994, but these attempts failed due to legal, constitutional and political challenges.

“In its initial privatization attempts, Turkish government adopted a two-
stage privatization strategy. First stage would start with a 20% block sale
to a strategic partner along with 5% and 10% allocations to employees
and the general directorate of postal office funds, respectively. A 14%
public offering would complete the divestment of 49% of the Turk
Telekom. Government would retain 51% ownership. However, lack of
interest from qualified consortia including foreign multinational operators
forced the government to reconsider the size of the share to be offered to
the strategic partner and council of ministers increased it to 33.5% in
December 2000. Proposed allocations to employees and the general
directorate of postal system funds were not revised. Recognizing the
difficulty of privatizing Turk Telekom under current market conditions,
the government started to consider divesting 51% of the company. >**

The necessary legal changes were made for the privatization of the 51% share of the

TTAS.

Last privatization attempt of Turk Telekom was initiated in 2004 and completed in
2005 in spite of considerable challenges mainly on the basis of national security

concerns and employment concerns.

The policy-makers preferred the block-sale of the 55% shares of the state-owned
operator that will be followed by a sequence of public offerings of the remained 45%
of the shares owned by Undersecretariat of Treasury. Public offerings ensuing the

block sale are intended to reduce the government share gradually in the TTAS shares.

The decision of Council of Ministers dated 15.10.2004 agreed on to launch a tendering
process for the block sale of 55% shares of Turk Telekom that were owned by the
Turkish Treasury. Submitting a tender process was launched on 25.11.2004 and ended
24.06.2005. Among the four offers, the highest bid of 6.550.000.000 US Dolar was
offered by the Oger Telecoms Joint Venture (a consortium led by Saudi Oger and

2 For further background information concerning the privatization of Turk Telekom See.
Aybar, B., & Giney, S., & Siiel, H. “Privatization and Regulation in Turkish
Telecommunications, A Preliminary Assessment”.pp.7-10 & See. Ulusoy, A. (2000).
“Telekomiinikasyon  alamindaki Son  Yasal Diizenlemeler ve Uygulamalarin
Degerlendirilmesi” .pp.86-88
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Telecom Italia), second highest bid, 6.500.000.000 US Dolar, was offered by Etisalat-
Calik Consortium. Following the approval of the results by the Competition
Authority, block sale of the 55% shares of Turk Telekom to the Oger Telecoms was
approved by the Decision no. 2005/9146 of the Council of Ministers dated 25.07.2005.
The acquisition was concluded in 14.11.2005.°* As a result of the privatization 55%

share of the Turk Telekom owned by a foreign company Oger Telekomiinikasyon Inc.

The first phase of the public offerings was initiated on April 2008. 15% of the share

owned by Undersecretariat of Treasury was offered to public.

“Crucial point in the liberalization and the privatization strategies is the design of
post-liberalization and privatization regulatory famework because liberalization and
the privatization do not automatically lead to competitive telecommunications

markets.”>%*

Liberalization and accompanying privatization in Turkish telecommunications sector
may lead more effective management of the TTAS, to contribute output growth,
network expansion, better allocation of resources, increased efficiency, increased labor
productivity, increase choice, decreased costs, etc. However, one should has to keep in
mind that those positive outcomes can be realized if and only if liberalization and
accompanying privatization process is supported by a sound regulatory framework and

market structure that is conducive to competitive environment.

Policy-makers, in Turkey, could not manage the post-liberalization and privatization
period effectivelly in terms of setting a sound, transparent and a well-defined
regulatory framework that will reduce uncertainty for new market players, related

regulatory authorities, TTAS’s staff, and customers, and so on.”* Certain major

¥ For further information on the tendering process See. Web-site of the Privatization
Administration www.oib.gov.tr (Available on May 2008)

324 Aybar, B., & Giney, S., & Siel, H. “Privatization and Regulation in Turkish
Telecommunications, A Preliminary Assessment”.p.30

¥ After the privatization, two types of employment contract, namely, Contract Type 1 and
Contract Type 2, were offered to the staff. Contract Type 1 is signed by those employees who
accepted to drop their right of return to public institutions, and bound themselves to the
company. The company offered salary increases and certain guarantees such as, job security.
Contract Type 2 is signed by those employees who are considered in a transition period for five
years and their status will be maintained for up to five years. There has been a raising number
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decision ( such as; granting of infrastructure licences, local loop unbundling, CS, CPS)

that were crucial for the competition in the markets were delayed.

The privatization of the Turk Telekom as being the most long-standing issue in the
Turkish telecommunications policies and post-privatization period deserves
noteworthy attention. However, as the privatization is not main focus, this study does
not go into detail of the privatization and post-privatization period. However, this

study proposes that the following questions are worthwhile to study:

e Did Turkey have a consistent privatization strategy since mid 1990s onwards?

e Did Turkey have a well-defined regulatory framework for the post
liberalization and privatization period? What are the main deficiencies?

e  What are the major implications of the liberalization and privatization in the
telecommunications sector over the rest of the economy (i.e. over

employment, foreign investment, etc.)?

Competition Board Decision no0.04-57/797 dated 2.9.2004 concerning the
requirements that has to be taken into account during the privatization of at least 51 %
share of the Turk Telekom is a prominent example of competition advocacy. This
decision identifies the requirements in order to ensure a more competitive
telecommunications market structure after privatization. Further details of the decision

are given under the sub-section 4.5.4.

In accordance with the opinion of the Competition Authority, Cable TV network was
separated from Turk Telekom prior to privatization as it was accepted as an alternative
competitive infrastructure to Turk Telekom’s infrastructure.”® Today, Cable TV
infrastructure is being operated by the Turksat Inc.”®’ First cable platform licenses

granted by TA in 2006.

of dissatisfaction for these Contract types. See. Nebil, F. (2007). “15 Months After the
Privatization.” An interview with CEO of the TTAS, Paul Doany. Available at:
http://turk.internet.com ( Available on May 2008)

2°Law 10.5335 dated 21.05.2005

37 Turksat Inc. was established by Law no.5189 dated 16.06.2004 as a publicly owned and
privately managed company.
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Internet service providers (ISPs) started to operate in the second half of the 1990s
under revenue-sharing agreements with Turk Telekom. TA began to authorize ISPs in
2002. Turk Telekom’s internet subsidiary, TTNet, was launched to operate in 1998.
TTNet both operates the internet backbone and provides internet access services (dial-
up, ADSL) to end users. TTNet legally separated from Turk Telekom in 2006. From
2006 onwards, TTAS has been providing wholesale internet access services through
operating internet infrastructure while its subsidiary TTNet has been providing retail
internet access services. That means that internet service provider TTNet is the

competitior of the other ISPs in the sector.

Directory enquiry services previously provided by Turk Telekom were liberalized in
2006.%*® Today, Turk Telekom, GSM operators and seven company authorized by TA

are performing directory enquiry services.

Taking into account the characteristics of the telecommunications sector, those
operators entered into the market can conduct their telecommunications services
whenever they can access to telecommunications infrastructure. Therefore,
liberalization process should be accompanied by tight rules guaranteeing the access to
infrastructure. Nonetheless, even the access to the telecommunications infrastructure
is guaranteed, it is not enough to talk about full realization of competition, as long as
an infrastructure remains as monopoly. If competition is not ensured in infrastructures,
operators will be dependent on incumbent’s infrastructure to operate. For this reason,
alternative communications infrastructures are crucially important for the full

exploitation of the liberalization.”*

In this context, granting of infrastructure licences since 2006 onwards is a crucially

important development for the telecommunications markets.

2 Amending By-laws on Authorization in Telecommunications Services and Infrastructure
(Official Gazete no. 26220 dated 06.07.2006)
32 OECD. (2005). “Annual Report on Competition Policy Developments in Turkey-2004.”
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4.1.2 Current Market Situation

According to the records of Telecommunications Authority (TA), the total revenue of
the telecommunications sector was 23 billion $ by 2007. Net sales of the mobile

operators were 10 billion $ by 2007.%*

In the ‘Turkey 2007 Progres Report’, European Commission states that the driving
force behind the development of telecommunications services in Turkey is the

growing mobile market.

Today there are three mobile operators in the sector, Turkcell, Vodafone®' and Avea
which is mainly owned by Turk Telekom. In December 2007, the numbers of GSM
subscribers in Turkey was 61.975.807 million with a penetration rate of 89%
compared to the 52.662.709 million subscribers with a penetration rate of 75% in

December 2006.** “This number rised to 62.874.885 million by March 2008.”***

The number of PSTN subscribers decreased from 18.831.616 in December 2006 to
18.201.006 in December 2007. The number of PSTN subscribers was 17.993.394 in

March 2008. Penetration rate is around %26.%

According to the records of the Turkish Statistical Institute, 18.94 % of households
had Internet access in 2007. According to the records of TA, numbers of broadband

internet subscribers (ADSL) were 4,962 in March 2008.%*

Numbers of operators authorized by TA by March 2008 are as follows:

3 Press Conference dated 03.04.2008 by Tayfun Acarer, Chairman of Telecommunications
Board, “The 2008 Work Plan and On-Going Activities of the TA.”

! Telsim has been sold to Vodafone for 4.55 billion $ in May 2006.

2 http://www.tk.gov.tr/Yayin/istatistikler/istatistikler.htm (Available on May 2008) According
to the records of the Turkish Statistical Institute (TUIK) the population of Turkey is
70,586,256 by December 31, 2007. See. www.tuik.gov.tr

3 http://www.tk.gov.tr/Yayin/istatistikler/istatistik/2008/gsm2008.htm (Available on May
2008)

3 http:/www.tk.gov.tr/Yayin/istatistikler/istatistik/2008/pstn2008.htm  (Available on May
2008)

335 Press Conference dated 03.04.2008 by Tayfun Acarer, Chairman of Telecommunications
Board, “The 2008 Work Plan and On-Going Activities of the TA.”
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TABLE-3

Services

Number of operators by

March 2008

Mobile Services 3
Fixed Line Services 1
Satellite Platform Services 2
Satellite Telecommunications Services 19
GMPCS Mobile Telephone Services 4
Satellite and Cable TV Services 1
Coastal Safety and Salvage Service 1
Data Transmission Over Terrestrial Lines Service 27
Internet Services 81
Common Usage Wireless Services 49
Long Distance Telephony Services 32
Infrastructure Services 15
Cable Platform Services 5
Directory Services 7
Total 247

Source: Press Conference dated 03.04.2008 by Chairman of TA*®

33 1pid.
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Due to the abolishment of the monopoly rights of the Turk Telekom and full
liberalization of the telecommunications markets, the Turkish telecommunications
sector has made a considerable progress towards competitition and increasing

consumer benefits.

According to the records of TA, long distance charges decreased from 29 Ykr/min in
2004 to 9 Ykr/min in 2007. International call charges decreased from 77 Ykr/min in
2004 to 12 Ykr/min in 2007. Charges for calls from fixed line to mobile decreased
from 72 Ykr/min in 2004 to 38 Ykr/min in 2007.*"

In addition to these developments, it is believed that relatively new legislation on the
‘Right of Way’ and ‘Number Portability’ will significantly contribute to the

competition in the sector after they implement effectively.

The By-laws on Right of Way was published in the Official Gazete n0.26156 dated
02.05.2006.”** Today, there are 15 Infrastructure Operation Service operators can

benefit from Right of Way

The By-laws on Number Portability was published in the Official Gazette no.26421
dated 01.02.2007. The studies for the establishment of number portability central
reference database are underway. Establishment of the central reference database is
planned to be completed by the second half of 2008. According to the By-laws,
operators are obliged to implement mobile number portability within six (6) months,
geographic number portability and non-geographic number portability within twelve
(12) months after the Authority’s notification about central reference database’s

establishment.**’

However, there are also some concerns that the development of competition in the
telecommunications markets has been developed slower than expected. For instance,
Cable TV infrastructure could not be a real competitor against the Turk Telekom’s

existing fixed line infrastructre due to the legislative delay and legal problems

337 1.
Ibid.

3% Amending Communique on Right of Way was published in Official Gazete no.26552 dated

14.06.2007

339 Temporary Article 1

114



concerning ownership.** As footnoted before, by 1998, cable television services had
been provided through revenue-sharing agreements for 10 years between the Cable
TV companies and Turk Telekom. Private companies made the investment for Cable
TV infrastructure. “As part of the liberalization and privatization process, Turk
Telekom was required to transfer its cable assets to the Turksat Inc. However, this is
envisioned only as an interim solution and there is some ambiguity as to the ownership
claims of the private operators. Thus, the uncertainties surrounding the ownership
structure of a critical telecommunications pipeline are undoubtedly holding back
further investment.”**' In addition to this, though the related legislation concerning

‘unbundled access to the local loop™***

was published in 2004, it could not have been
implemented effectively for a few years. These, in turn, hinder the ISPs to come out as
real competitors competing effectively with Turk Telekom. As a result of these, Turk
Telekom, the dominant broadband internet provider, has had a huge market share in

the broadband service market.

According to the records of TA, market share of broadband service providers by

March 2008 are as follows>*:

TTNet, Turk Telekom’s subsidiary providing ADSL services, has 94.95% market
share in the broadband market by March 2008. (This rate is 97.31% in March 2006
and 96.18% in March 2007)

Turksat Inc., providing Cable Internet, has 0.82% market share in the broadband
market by March 2008. (This rate is 1.62% in March 2006 and 0.94% in March 2007)

Other Internet Service Providers, providing ADSL service, have 4.23% market share
in the broadband market. (This rate is 1.07% in March 2006 and 2.87% in March
2007)

0 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.34

! Burnham, J.B. (2007). “Telecommunications Policy in Turkey: Dismantling Barriers to
Growth.” p.9

2 Unbundled access to the local loop: Access to the local loop (whether wireless or wired and
usually owned by incumbent operators) for third parties. This enables new competitors to offer
broadband services. See.Telecom Reform Glosarry

33 press Conference by Tayfun Acarer, Chairman of Telecommunications Board, “The 2008
Work Plan and On-Going Activities of the TA.”
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Main critism of the European Union on the Turkish telecommunications sector is the
heavy taxes imposed especially on mobile communications which is believed to

blocking the lower prices for consumers. ***

Taxes and the usage fees imposed on the mobile communications are as follows:
Value Added Tax (18%), Special Communication Tax (25%)*®, Treasury Share (15%
- Based on annual revenue), Contribution Fee to TA’s Expenses (0.35% - Based on
annual revenue), Universal Service Fund (10% of the Treasury Share- Based on
annual revenue), New Subscription Special Communication Tax (27.80 YTL - One-
off), Wireless Usage Fee (10.78 YTL - One-off) , and Wireless License Fee (10.78
YTL-Annual).

Taxes and the usage fees imposed on the fixed-line communications are as follows:
Value Added Tax (18%), Special Communication Tax (15%), Communication Tax
(1%), Contribution Fee to TA’s Expenses (0.35% - Based on annual revenue), and

Universal Service Fund (1% - Based on annual revenue)

Competition Board Decision no. 04-57/797 dated 2.9.2004 concerning the
requirements that has to be taken into account during the privatization of at least 51 %
share of the Turk Telekom stated that the “special communication tax” that were
charged to the private sector operators but not to Turk Telekom should be eliminated.
However, Special Communication Tax is still in effect. Furthermore instead of
eliminating the tax imposed operators, special communication tax has been expanded
to cover fixed-line services in 2004. It seems that the tax will go on to be imposed at
least for a few years as it is regarded as one of most important source of revenue by

governments.

*** European Commission. “Turkey 2007 Progres Report”. Chapter 10: Information Society
and Media

5 Special Communications Tax was introduced in 1999 in order to contribute to recover the
damages of disastrous earthquake of 17 August 1999. The tax was supposed to be imposed for
one year. However, it is still in effect. The legal basis of the Special Communications is
Expenditure Tax Law n0.6802 dated 13.7.1956, Article 39
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Another concern related to the level of competition in the telecommunications market
is that competition in fixed line telephony is very limited. According to the Turkey
2007 Progres Report, though TA granted a large number of relevant licences,
including infrastructure licences, only a small number of new market entrants have yet
become operational which means effective competition on the fixed telephony market

is at an early stage.

Futhermore, local calls market is still close to competition and Telecommunications

Authority’s 2008 Work Plan doesn’t envisage this issue.

It is argued that “the development of competition in the telecommunications industry
is slower than expected, even in most potentially segments”.*** Although current level
of competition in the sector is below expectation, we should anyway take into account
that only a short period of time passed after the liberalization and privatization in the
sector. A sound, transparent and a coherent regulatory reform addressing the above
mentioned deficiencies can accelerate the competition in the sector in a short span of

time.

4.2 Regulatory Framework for the Liberalized

Telecommunications Networks and Services

In the legal texts, the main objective of the current regulatory framework is stated as to
create a competitive telecommunications environment in order to promote new

investments and increased consumer choices at lower prices and better quality.

4.2.1 Basic Regulatory Principles

According to the Article 4 of the Law no. 406 and the relevant secondary legislation,

regulatory principles of the TA are:

346 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.ii

117



® Promotion of competition

e Safeguarding rights and interests of consumers
¢ Interoperability of telecommunications systems
®  Promotion of innovative technologies

e Efficient use of scarce resources

Impartiality, non-discrimination, transparency

4.3 Legal Framework of the Sector-Specific and Competition Rules

The legal basis of the liberalised Turkish telecommunications sector is mainly

composed of:

The Turkish Constitution®*’

Association Agreement (1963) (Article 16)

Additional Protocol (1977 OJ EC LL361/1) (Articles 43, 57-59)

Customs Union Decision 1/95°*

Telegraph and Telephone Law no. 406 dated 1924.** There had been significant
amendments on this by Law no. 4502, Law no. 4673, Law no. 5071, Law no.5189,
Law no. 5228, Law no. 5398, and Law no. 5457.

Radiocommunications Law no. 2813 dated 1983.”° There had been significant

amendment on this by Law n0.4502, Law no. 5189, Law no. 5392, and Law no. 5398.

7 Article 48 of the Constitution states that “The State shall take measures to ensure that
private enterprises operate in accordance with national economic requirements and social
objectives, and in conditions of security and stability.”

Article 167 of the Constitution explicitly expresses the foundation for competition policy.
Article 167 states that "The State shall take measures to ensure and promote the sound and
orderly functioning of the money, credit, capital, goods and services markets, and shall prevent
the formation, in practice or by agreement, of monopolies and cartels in the markets.”
*According to the Customs Union Decision 1/95 Turkey has the obligation to enact a
competition law in compliance with the competition rules of the EC, and to establish a well-
functioning Competition Authority with financial and administrative autonomy.

** Official Gazette no.59 dated 21.2.1924

¥ Official Gazette no.18011 dated 7.4.1983
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Amending Law no. 4502 dated 2000.*"

Universal Service Law n0.5369 dated 2005.%*

Electronic Signature Law n0.5070 dated 2004.*%

Law n0.3984 dated 13.04.1994 on the Establishment and Broadcasts of Radio and

.. . 5
Television Enterprises.”™*

“Law no. 5651 dated 4.5.2007 on regulation of means combatting certain crimes

. . . 5
committed via internet’>>

Above mentioned Laws contain sector-specific rules which are enforced ex-ante by
various regulatory or policy-making bodies, such as; Telecommunications Authority,
Ministry of Transport and Radio and TV Supreme Council. In addititon to the above-
mentioned Laws, these authorities have extensive powers to issue secondary
legislation in the related areas. For instance; Telecommunications Authority has
extensive power to issue secondary legislation in access and interconnection,

authorization, tariffs, significant market powers, so on.

The Law n0.4054 dated 07.12.1994 on the Protection of Competition.*>

Turkish Competition Law aims to protect competition in markets for goods and
services in order to contribute to social welfare by ensuring the most efficient
allocation of resources. In this regard, Competition Law prohibit ‘in all industries’>’
agreements, decisions and concerted practices that prevent, restrict or distort

competition in the markets for goods and services (Article 4), abuse of dominant

*! Official Gazette n0.23948 dated 29.1.2000

2 Official Gazette n0.25856 dated 25.6.2005

> Official Gazette n0.25355 dated 23.1.2004

** Official Gazette n0.21911 dated 20.04.1994

> Official Gazette no. 26530 dated 23.5.2007

 Official Gazette n0.22140 dated 13.12.1994

»7 OECD Report (2005) states that “by its terms, the Competition Act appears to cover all
forms of economic activity. The only express exemption from its ambit appears in banking
legislation that applies to exempt bank mergers. In fact, however, a significant portion of
Turkish commerce is beyond the TCA’s jurisdictional reach, because standard rules of
statutory construction and administrative law apply to override the Act.”
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position (Article 6), mergers and acquisition creating or strengthening a dominant
position (Article 7). The law is applied to telecommunications sector with no

exemptions.

Article 4 and 6 enforced through the ex-post enforcement of the Competition Law by
the Competition Authority (CA). On the other hand, Article 7 are enforced ex-ante in
order to prevent the merger of two or more enterprises or acquisition by an
undertaking or by a person which would create or strengthen dominant market
position, and impedes competition significantly in market for goods or services within
the whole or a part of the country. CA issues ‘Communiqué on the mergers and

acquisitions that are calling for the permission of the Competition Board’.

Turkish Competition Law also empowers the CA to engage in ‘competition advocacy’
by providing its opinions on government policies and legislation and decisions that
may impact on competition. (Articles 27 (g) and 30 (f) of the Turkish Competition
Law no. 4054)

“Turkish Competition Law is applied equally to all enterprises, public or private,
foreign or domestically owned, conducting commercial economic activities in Turkey.
State owned and operated enterprises are subject to the competition law unless there
are explicit provisions in accompanying legal and regulatory policies that permit

practices that would otherwise be deemed illegal.”**®

4.3.1 Market Definition and Relevant Markets

Relevant legislation on the market definition and relevant markets within the context

of the sector-specific regulation in telecommunications are:

e By-laws on Access and Interconnection published in the Official Gazete no.

26552 dated 14.06.2007>%°

38 Khemani, S., R. (2006).“ Competitiveness, Investment Climate and Role of Competition
Policy in Turkey.” pp.19-20

9 This By-laws repealed the By-law on Access and Interconnection published in the Official
Gazete n0.25116 dated 23.5.2003
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This By-laws, which aims to ensure sustainable competition in the

telecommunications markets, covers the rights and obligations of operators with

5360 5361

regard to ‘access’™ and ‘interconnection’™’, and the rules and procedures applied for

the fulfillment of those obligations.

e The By-laws on Rules and Procedures for the Determination of the Operators with
Significant Market Power published in the Official Gazete no. 26396 dated
07.01.2007.

This By-laws lays down the rules and procedures for assessing, on the basis of market
analysis, the significant market power that might subject to ex-ante sector-specific
regulations and measures. This By-laws is applied to all operators functioning in the

telecommunications sector.

These two By-laws were prepared by taking into account the EU 2002 Regulatory

Framework.

According to the Article 4/b of the By-laws on the Determination of SMP “the
relevant geographic market comprises an area in which the undertakings concerned
are involved in the supply and demand of the relevant products or services, in which
area the conditions of competition are sufficiently homogeneous and which can be
distinguished from neighbouring areas in which the prevailing conditions of

competition are appreciably different.”

The relevant market means a market comprising a certain telecommunications service
and other telecommunications services substituting that service which is provided in

. . . 362
certain parts of country or nationwide.

The relevant product/service market comprises all those products or services that are

sufficiently interchangeable or substitutable, by virtue of their prices, their intended

%0 Access means making available of telecommunications infrastructure and/or services to
another undertaking, under defined conditions, for the purpose of providing
telecommunications services. (See. By-law on Access and Interconnection, Article 4)

! Interconnection means the linking of the two networks in order to enable the
telecommunications traffic between two separate telecommunications networks (See. By-law
on Access and Interconnection, Article 4). Interconnection is a specific type of Access.

362 By-laws on the Determination of SMP, Article 4/c
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use and functional characteristics, but also in terms of the conditions of competition

and/or the structure of supply and demand on the market in question.’®

While defining relevant market, relevant product and/or service market and the

relevant geographic market are considered.”®

During the definition and identification of the relevant product and/or service markets,
the below items are considered, if appropriate, while examining the demand demand-

side and supply-side substitutability *’:

e The possibility for consumers to use a product and/or a service for the same
purposes in terms of functionality.

e The possibility for a product and/or services to be substituted for another in terms
of tariffs/price.

¢ Quality and quantity of the switching costs, in a situation where end users face in
order to substitute a product and/or service A for product and/or service B.

e Records of previous evidence of consumers' behaviour.

e Bundled products and/or services and those subsidiary services that has to be
provided with bundled products and/or services due to the demand characteristics.

e Historical price fluctuations in potentially competing products and/or services, any
records of price movements, and relevant tariff information.

e Predictions concerning users’ or undertakings’ prospective reactions to a
permanent, minor but clear price increases.

e The possibility for potential undertakings to enter the relevant market at a
reasonable period against the permanent, minor but clear price increases and the
structural and legislative barriers to entry to the the market.

® In case of having certain component needed for providing products and/or services
in the relevant market, the possibility for potential or existing undertakings to operate

profitably in the relevant market.

363 By-laws on the Determination of SMP, Article 4/¢

364 By-laws on the Determination of SMP, Article 7/1
365 By-laws on the Determination of SMP, Article 7/2
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Relevant geographic market can be defined at the local, regional or national level. In
defining the relevant geographic market, taking into account demand-side and supply-

side substitutability, below-mentioned criteria are taken into account:>®

. The area in which the undertaking is authorized to provide services.

. The area in which the undertaking is providing services, undertaking’s
network coverage and and the possibility for undertaking to provide services in the
other areas.

. Similarity in the conditions to provide products or services with respect to

geographic coverage.

For market definition, 18 relevant markets listed in the ‘Commission
Recommendation of 11 February 2003 on relevant product and service markets within
the electronic communications sector susceptible to ex-ante regulation’, and, also,
Commission Guidelines on Market Analysis and assessment of SMP was taken as the

reference point.

Additionally, economic principles and competition law-based methodologies used for
defining markets by taking into account the demand-side substitutability, supply-side

substitutability, and potential competition (forward-looking) assessments.*®’

Market definition and determination of the relevant markets are not only important
and needed for the enforcement of the sector-specific rules but also mandatory for the

enforcement of the competition rules.

As stated before; Turkish Competition Law prohibits abuse of dominant position in a
market for goods or services within the whole or a part of the country (Article 6), and
mergers and acquisitions creating or strengthening a dominant position in any market
for goods or services within the whole or a part of the country (Article 7). In this

regard, relevant market definition is critically important is assessing the market

366 By-laws on the Determination of SMP, Article 7/3

%7 EU-Turkey Screening Process, Chapter 10, Information Society and Media, Detailed
Screening 13-14 July 2006. Presentation on Relevant Markets and Market Analysis at
www.abgs.gov.tr (Available on May 2008)
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dominance. Turkish Competition Law does not make an explicit definition of the
relevant market as the relevant market differs from case to case. However, it is
understood that the term ‘market for goods or services within the whole or a part of

the country’ refers to the relevant market.

The criteria that are taken into account by Competition Authority during the
determination of the relevant geographic market and relevant market are included in

the Communiqué No: 1997/1 on the Mergers and Acquisitions.

According to the Article 4 of the Communiqué “The geographic market which
comprises a substantial part of the country are areas in which undertakings operate in
the supply and demand of their goods and services, in which the conditions of
competition are sufficiently homogenous, and which can easily be distinguished from
neighbouring areas, as the conditions of competition are appreciably different from
these areas. In assessing the geographic market, particularly, factors such as the
characteristics of the relevant goods and services, existence of entry barriers in respect
of consumer preferences, and that of an appreciable difference as regards
undertakings’ market shares or prices of goods and services between the relevant area

and neighbouring areas are taken into account.”

According to the Article 4 of the Communiqué “In determining the relevant product
market, the market comprising the goods or services which are the subject of a merger
or an acquisition, and the goods or services which are deemed identical in the eye of
consumers in terms of their prices, intended use and characteristics is taken into

account; other factors that may affect the market determined shall also be assessed.”

As to be understood, the definition of relevant geographic market and relevant
product market in the By-Laws on SMP is very similar to the one in Communiqué on
the Mergers and Acquisitions. The reason is that, economic principles and competition
law-based methodologies used while defining markets that may warrant the imposition

of the sector-specific regulation.
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4.3.2 Market Analysis and the Assessment of Significant Market

Power

Relevant legislation on the market analysis and the assessment of significant market
power (SMP) within the context of the sector-specific regulation is the By-laws on
Rules and Procedures for the Determination of the Operators with Significant Market

Power published in the Official Gazete no. 26396 dated 07.01.2007.

In Turkey, market analysis in order to determine SMP in the relevant market can be
conducted by TA on its own initiative or upon justifiable request from operator(s).

Market analysis reviewed by TA at the latest within 3 years.”®

Market analysis process comprised of three steps. These are®®:

a) Definition of the relevant market,
b) Analysis of the level of competition in the relevant market,

c¢) Designation of the SMPs in the relevant markets,

According to the legislation, Telecommunications Authority considers the below

principles while conducting the market analysis:*"’

a) Technological neutrality
b) Transparency
¢) Non discrimination

d) Ensuring effective competitive environment.

While conducting market analysis, TA may demand all necessary information from
the operator(s); may use customer public survey and may also use studies carrying out
by third parties as well as international benchmarking. TA may prepare questionnaires

concerning market analysis and publish these documents on its own web site. “While

368 By-laws on the Determination of SMP, Article 6/1
369 By-laws on the Determination of SMP, Article 6/2
370 By-laws on the Determination of SMP, Article 5
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conducting market analysis, TA takes the opinion of the Competition Authority and

may publish these opinions in its web-site.”””

The concept of SMP is used in various pieces of Turkish legislation such as; By-laws
on Tariff, Access and Interconnection, Determination of SMP etc.’”? According to the
Article 4/a of the By-laws on the Determination of SMP ‘an undertaking shall be
deemed to have significant market power within the relevant telecommunications
market, if, either individually or jointly with others, it enjoys a position equivalent to
dominance, that is to say a position of economic strength affording it the power to
behave to an appreciable extent independently of competitors customers and

consumers’.

If there is an undertaking in the relevant market which holds alone or together with
other undertakings a single or collective dominant position it means that effective

competition does not exist on that market.’”

In the assessment of the SMP in the relevant market, market shares of the
undertakings are taken into account primarily. Revenues, number of subscribers,
number of users, transmission capacity, and number of transmission lines are possible
criteria for measuring the market shares of undertakings operating in the relevant

markets.>™*

In addition to the market share, the following criteria can also be used to assess SMP

in the relevant market.*”

. control of infrastructure not easily duplicated,

. technological advantages or superiority,

. absence of or low countervailing buying power,

. easy or privileged access to capital markets/financial resources,

7' By-laws on the Determination of SMP, Article 6/3c

7% Previously, both the terms dominance and SMP were used in the Turkish framework.
However, since 2007, only the term SMP has been used in the legislation.

373 By-laws on the Determination of SMP, Article 8/1

374 By-laws on the Determination of SMP, Article 8/2

375 By-laws on the Determination of SMP, Article 8/3
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. product and/or services diversification

o economies of scale,

. economies of scope,

o vertical integration,

. a highly developed distribution and sales network,
. absence of potential competition,

. barriers to expansion.

In the assessment of whether an undertaking in the relevant market holds alone or

together with other undertakings SMP, the following criteria can also be used:*’®

e  Maturity of the market,

e Stagnant or moderate growth on the demand side,
* Low elasticity of demand,

e Homogenous products and/or services,

e  Similar cost structures,

e  Similar market shares,

e Lack of technical innovation, mature technology
® Absence of excess capacity,

e High barriers to entry,

e Lack of countervailing buying power,

e Lack of potential competition,

e Informal or formal links between undertakings concerned,
e Retaliatory mechanisms,

e Lack or reduced scope for price competition.

For the determination of SMP in a relevant market, public consultation documents
with questionnaires are published for each market. Those responses to consultation
documents evaluated and final decision documents covering SMP designations,

responses and TA’s evaluations of responses published on the TA’s web-site.

376 By-laws on the Determination of SMP, Article 8/4
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After the assessment of SMP as a result of market analysis, SMP designations are

published in the Official Gazette.””’

Where an undertaking has significant market power on a specific market, it may also
be deemed to have significant market power on a closely related market, where the
links between the two markets are such as to allow the market power held in one
market to be leveraged into the other market, thereby strengthening the market power

of the undertaking.””®

Market definition in line with EU 2002 Regulatory Framework was finalized in 2005.
Up until now, 16 markets among 18 markets listed in the Commission
Recommendation®” were defined in 9 consultation documents.® Then SMPs were
determined according to the analysis of defined markets. SMP decisions were

381

published in Official Gazette.” Market analyse is planned to be renewed in 2008
firstly for mobile markets. Then, market analyse is planned to be conducted for fixed

and broadband markets.

TABLE-4
Relevant Markets at Retail Level SMP
1 Access to the.: public tel.epho‘ne network at a Turk Telekom
fixed location for residential customers
2 Acce.ss to the pubhc. telephone network at a fixed Turk Telekom
location for non-residential customers
3 Publicly available local and/or national telephone Turk Telekom

services provided at a fixed location for
residential customers

77 By-laws on the Determination of SMP,.Article 13

7% By-laws on the Determination of SMP, Article 9

*Commission Recommendation of 11 February 2003 on relevant product and service markets
within the electronic communications sector susceptible to ex-ante regulation. (2003/311/EC)
#0Telecommunications Board Decision n0.2006/DK-10/142 dated 21.2.2006 concerning SMP
of Turk Telekom that was published in Official Gazette dated 17.03.2006

3! Telecommunications Board Decision no.2005/880 dated 15.12.2005 concerning SMP of
Turkcell, Telsim, and Avea that was published in Official Gazette dated 28.12.2005.
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Publicly available local and/or national telephone

4 services provided at a fixed location for non- Turk Telekom
residential customers

5 Publ‘lcly avall.able 1nterpat10nal te?lephone Turk Telekom
services provided at a fixed location for
residential customers

6 Publ‘lcly avall.able 1nterpat10nal te?lephone Turk Telekom
services provided at a fixed location for non-
residential customers

” The minimum set of leaseq lines (compr}smg the Turk Telekom
specified types of leased lines up to and including
2Mb/sec).
Relevant Markets at Wholesale Level SMP

8 Call . orlglnatlpn on the public telephone network Turk Telekom
provided at a fixed location

9 Call . terrmnat‘lon on public telephone networks Turk Telekom
provided at a fixed location

10 Transit services in the fixed public telephone network Turk Telekom

11 Wholesale unbundled access (including shared access) Turk Telekom
to local loops and sub loops for the purpose of
providing broadband and voice services.

12 Wholesale broadband access including bit-stream Turk Telekom
access

13 Wholesale terminating segments of leased lines Turk Telekom

14 Wholesale trunk segments of leased lines Turk Telekom

15 Access and call origination on public mobile telephone Turkcell

networks
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16 Voice call termination on individual mobile networks | Turkcell
Vodafone, Avea
17 The wholesale national market for international| X
roaming on public mobile networks
Broadcasting transmission services, to deliver|X
18
broadcast content to end users

Source: Assessment of SMP by TA™

The concept of “dominance” and “abuse of the dominant position” in Turkish
Competition Law” is aligned with the EU law. Dominant Position is defined as “The
power of one or more undertakings in a particular market to determine economic
parameters such as price, supply, the amount of production and distribution, by acting
independently of their competitors and customers.”*® There is no particular market

share test for identifying dominance.

Turkish Competition Law prohibits not the ‘dominant position’ but the ‘abuse of
dominant position’. Article 6 states that “The abuse, by one or more undertakings, of
their dominant position in a market for goods or services within the whole or a part of
the country on their own or through agreements with others or through concerted

practices, is illegal and prohibited.”

® Abusive practices listed in the Article 6 of the Turkish Competition Law is based
on the list in Article 82 of the EU Treaty.

4.3.3 Imposition, Maintenance, Amendment or Withdrawal of

Sector-Specific Regulatory Obligations

Relevant legislation on the imposition and withdrawal of the sector-specific regulatory

obligations on the SMP is:

#2Screening Process 13-14 July 2006. Chapter 10 Information Society and Media. Presentation
on Relevant Markets and Market Analysis at www.abgs.gov.tr ( Available on May 2008)
383 Competition Law n0.4054, Article 3
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e By-laws on Access and Interconnection.

e By-laws on Rules and Procedures for the Determination of the Operators with

SMP. (Article 10-11-12)

As stated in the previous parts, the operators having SMP are determined by market
analysis conducted by TA. Those undertakings having SMP in the relevant markets
are imposed ex-ante remedies defined in the By-laws on Access and Interconnection.

These remedies are:

® Access Obligation

TA may impose obligations on operators with SMP to meet reasonable requests for
access to specific network elements and associated facilities, in situations where the
TA considers that denial of access or unreasonable terms and conditions having a
similar effect would hinder the emergence of a sustainable competitive market or

would not be in the end-user's interest.*®*

Those operators imposed on access obligation are concurrently obliged with the

obligations of non-discrimination, transparency and cost orientated tariffs.*®

Operators are free to determine themselves the terms and conditions of providing
access, including interconnection, without prejudice the terms and conditions set out
in their authorizations. In case of dispute on the terms and conditions, TA may settle

the disputes if appropriate.”™
® Interconnection
Operator with SMP in the relevant market is the interconnection provider. However,

TA may impose obligations on operators with SMP, to meet reasonable requests for

interconnection, in situations where the TA considers that denial of interconnection or

34 By-laws on Access and Interconnection. Article 7
3% By-laws on Access and Interconnection. Article 16
36 By-laws on Access and Interconnection. Article 18
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unreasonable terms and conditions having a similar effect would hinder the emergence
of a sustainable competitive market or would not be in the end-user's interest.”’

If an interconnection agreement cannot be reached within three months from the initial
request, the requesting party can request the intervention of the Authority. If the
parties still fail to reach an agreement with the Authority’s arbitration within six

weeks (extendable to four weeks), then the Authority sets the terms, conditions and

. . . . . 3
tariffs of the interconnection in question.”*®

Availability of access and interconnection is crucial for the development of
competition in the communications markets. As incumbents may impede the entrance
of competitors to markets by refusing to provide access and interconnection, many
regulatory frameworks impose access and interconnection obligation on incumbent

operators.

e Non-discrimination

TA may impose obligations of non-discrimination, in relation to interconnection
and/or access, on operators with SMP in order to ensure that SMP provides services to
other undertakings providing equivalent services under the same conditions as it

. . . 38
provides for its own services.*®

e Transparency

TA may impose obligations for transparency in relation to interconnection and/or
access, on operators with SMP. As regards transparency, TA may impose obligations
requiring operators to make public specified information, such as; accounting
information, technical specifications, network characteristics, terms and conditions for

supply and use, and prices.

If TA imposes obligations of non-discrimination on an operator, it may require that

operator to publish a reference access and/or interconnection offer within three

37 By-laws on Access and Interconnection. Article 8
388 By-laws on Access and Interconnection, Article 18/1, 18/4, 18/5
389 By-laws on Access and Interconnection, Article 9
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months. Reference access and/or interconnection offers should be sufficiently
unbundled to ensure that undertakings are not required to pay for facilities which are
not necessary for the service requested, giving a description of the relevant offerings
broken down into components according to market needs, and the associated terms
and conditions including prices. SMP operators prepare the Reference Access and
Interconnection Offer and submit these to the TA. These offers are approved by TA.
TA may impose changes to reference offers to give effect to obligations. Upon the
approval of the Authority, operators are obliged to made reference offers publicy

available and easily accesible such as; via internet.*”°

Public consultation on the Turk Telekom’s 2008 Reference Interconnection and
Access Offer and 2008 Reference Interconnection Offer of Turkcell, Vodafone and
Avea was completed by February 2008. New tariffs were approved by the TA’s
decision no. 2008/DK-07/136 dated 20.02.2008.

New Reference Tariffs are in effect since April 1, 2008 onwards. These new tariffs are

as follows:
Turk Telekom’s Call GSM Operators’ Call Termination
Origination and Termination Rates
Euro-cent/min. Rates
In Zone Out Zone Turkcell | Vodafone |Avea
01.03.2007 1.06 1.69 7.65 8.15 9.39
01.04.2008 0.96 1.52 5.12 5.34 6.30
€=1.78 YTL

e Tariffs Control

Under the Law n0.4502, in principal, the pricing policy is that operators are free to

determine their tariffs that they charge the customers. However, TA is authorized to

390 By-laws on Access and Interconnection, Article 10
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regulate and supervise the SMP’s ( Turk Telekom, Turkcell, Vodafone, Avea) tariffs
in order to prevent excessive pricing, predatory pricing, discrimination. In other
words, an operator is subject to price regulation when it has SMP in the relevant
market. In this context, TA use basically two tariffs approval methods; Cost of
Efficient Service Provision Method and Price Cap Method. These methods can be

applied either separately or together.

Cost of Efficient Service Provision Method means SMP are obliged to set cost-based
access and interconnection tariffs. Cost-oriented price for access and interconnection

consists of long-run incremental cost of efficient service provision.

The law states that TA should ensure tariffs are set by cost-orientation and try to avoid
cross subsidisation between different services. If TA concludes that the tariffs are not
set by cost-orientation, it sets the tariffs according to cost-orientation. Until
determining the tariffs by cost orientation, TA sets up an upper limit for the tariffs by

taking into account, if appropriate, the other countries' implementations.™"

Rules and procedures concerning the approval and auditing of the tariffs of SMPs are
laid down by the By-laws on Tariffs published in the Official Gazette no.24507 dated
28.08.2001.%

e Separation of accounts, cost of accounting, auditing

Separation of accounts means the requirement of having separate accounts for the

business units defined in terms of revenues, costs and capital employed.

TA may impose obligations of accounting separation and cost accounting on operators

393

with SMP in the relevant market.”” TA may audit the operator’s accounts.

91 By-laws on Access and Interconnection, Article 11

2 See. also Communiqué on rules and procedures regarding unbundled access to the local
loop published in the Official Gazette n0.26552 dated 14.06.2007

393 By-laws on Access and Interconnection, Article 12
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e Facility-sharing

Where an undertaking has the right to install facilities on, over or under public or
private property, or may take advantage of a procedure for the expropriation or use of
property, TA, taking into account the need to protect the environment, public health,
public security or to meet town and country planning objectives, may impose on this
operator the obligation to share of such facilities or facilities or property with other

: 3
operators at reasonable prices,””*

e Carrier Selection

TA may impose on operators with SMP, in the relevant market, the obligation to

. . 395
ensure that users may select their carriers freely.”

e (Co-location

TA may impose on operators with SMP the obligation to provide physical co-location
on its premises for the equipment of other operators at cost-oriented prices. In case of
the exemption from the obligation of physical co-location, the operator is obliged to
co-location by using a different method on equal economic, technical and operational

conditions with physical co-location at cost-oriented prices.”®

In addition to these, the Telecommunications Authority regulates the service
quality.™” Law no.4502 states that conditions regarding the service quality, such as;
coverage, call blockage ratio and call failure ratio must be included in the operators’
licenses. TA is also authorized to determine the general rules and procedures
concerning the agreements signed among operators in order to guarantee non-

discrimination and to prevent anti-competitive behaviours.”®

3% By-laws on Access and Interconnection, Article 14

% By-laws on Access and Interconnection, Article 15

% By-laws on Access and Interconnection, Article 13

7 Law n0.4502, Article 2(e) and Communiqué on the Determination and Measurement of the
Criteria Regarding Quality of Service Obligations of GSM Mobile Operators published in
Official Gazete no.26024 dated 15.12.2005

38 Law no.2813, Article 7/h
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If TA analyses the non-existence of competition in the market analysed in which an
operator has SMP, it decides to impose ex-ante remedies mentioned above. However,
while the access obligation, interconnection, non-discrimination, transparency, tariffs
control, separation of accounts, cost of accounting, auditing, facility-sharing, carrier
selection, co-location may be imposed on those undertakings having SMP, facility-

sharing and co-location may also be imposed on undertakings without SMP.

In case of an operator does not fullfill the above mentioned obligations, TA may

. .. . . 3
impose administrative fine on these operators. 9

It is important to note that differentiated remedies may be imposed on the SMPs
operating at the same or different markets. Differentiation means either the selection
of different obligations and/or the selections of different implementation
procedures.*” For instance; obligations imposed on the incumbent fixed line operator,

Turk Telekom, are not entirely same as those imposed on the mobile operators.

In this regard, remedies imposed on Turk Telekom are:

=  Price Cap Method for voice services

=  Cost-based tariffs for leased lines

= Retail-minus and benchmarking for wholesale broadband
= Reference Offers

= Accounting Separation and Cost Accounting

= Interconnection

= Carrier selection and pre-selection

= Simple resale, bit-stream access, local loop unbundling

Remedies imposed on GSM operators with SMP are:

= Price ceilings for all operators (Determination of cap to end user

tariffs of GSM operators)

399 By-laws on Access and Interconnection, Article 21
400 By-laws on the Determination of SMP, Article 11
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= Price floor for Turkcell (Regulating the Retail Tariffs of Turkcell in
order to ensure retail prices are not lower than call termination rate)

= Reference Interconnection Offers

= Accounting Separation and Cost Accounting

= Interconnection

As a result of market analysis, existing remedies may be amended. If NRA finds out
that no undertaking has SMP in the market analysed and effective competition exits, it

does not impose ex-ante obligations, or withdraw existing regulation.*”!

Differs from sector-specific rules that consider the existence of a SMP as a
justification for the imposition of sector-speecific remedies, Turkish Competition Law
prohibits not the ‘dominant position” but the ‘abuse of dominant position”.*”> Article 6
states that “The abuse, by one or more undertakings, of their dominant position in a
market for goods or services within the whole or a part of the country on their own or
through agreements with others or through concerted practices, is illegal and

prohibited.”

Abusive practices listed in the Article 6 of the Turkish Competition Law are based on

the list in Article 82 of the EU Treaty. Abusive practices listed in the Law are:

e Preventing, directly or indirectly, another undertaking from entering into the area
of commercial activity, or actions aimed at complicating the activities of competitors
in the market,

e Making direct or indirect discrimination by offering different terms to purchasers
with equal status for the same and equal rights, obligations and acts,

® Purchasing another good or service together with a good or service, or tying a
good or service demanded by purchasers acting as intermediary undertakings to the
condition of displaying another good or service by the purchaser, or imposing
limitations with regard to the terms of purchase and sale in case of resale, such as not

selling a purchased good below a particular price,

401 By-laws on the Determination of SMP, Article 12
402 Aslan, Y. (2006). “Rekabet Hukuku Dersleri.” pp.121-122
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e Actions which aim at distorting competitive conditions in another market for
goods or services by means of exploiting financial, technological and commercial
advantages created by dominance in a particular market,

e Restricting production, marketing or technical development to the prejudice of

consumers.

If Competition Authority concludes that an undertaking abuse its dominant position,
the Authority imposes antitrust remedies on this undertaking for the Termination of

Infringement.*”

4.4 Institutional Framework of the Sector-Specific and Competition

Rules

In Turkey, main sector-specific regulators are:

e Energy Market Regulatory Authority (EMRA) which was established in 2001 as a
regulatory and supervisory authority in charge of electricity, natural gas,
petroleum and LPG markets in Turkey.

e Telecommunications Authority (TA) which was established in 2000 as a
regulatory and supervisory authority in charge of telecommunications sector in
Turkey.

e Banking Regulation and Supervision Agency (BRSA) which was established in
2000 as a regulatory and supervisory authority in charge of the banking sector in
Turkey.

e Radio and Television Supreme Council (RTUK) which was established in 1994 as
a regulatory and supervisory authority in charge of radio and television
broadcasting services across Turkey.

e (apital Markets Board of Turkey (CMB) which was established in 1982 as a

regulatory and supervisory authority in charge of the securities markets in Turkey.

403 Competition Law no.4054, Chapter 2: Powers of the Board, Article 9 Termination of
Infringement. For further information concerning the competition law remedies imposed in
case of the infringement of competition See. Aslan, Y. (2006). “Rekabet Hukuku Dersleri.”
pp.209-243
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e Tobacco and Alcohol Market Regulatory Authority (TAPDK) which was
established in 2002 as a regulatory and supervisory authority in charge of tobacco
and alcohol markets in Turkey.

e Turkish Sugar Authority, which was established in 2001, has the status of a

regulatory and supervisory authority in the sugar sector.

In addition to these sector-specific regulators, the Competition Authority entrusted

with the power to implement economy-wide antitrust rules was established in 1997.

In Turkey, main actors in the electronic communications sector are:

Council of Ministers which determines the overall policy; approves minimum fees for

authorisations, and appoints theTelecommunications Board Member.

Ministry of Transport/General Directorate of Communications which is the policy-
maker in the telecommunications sector and responsible for ensuring the

implementation of the universal service obligations.

Communications High Board which makes suggestions to MoT regarding

radiocommunications and approves radio and TV frequency channel plan.

Telecommunications  Authority  (TA)  which  regulates and  monitors
telecommunications sector; authorizes the operators, settles down the disputes, takes
measures for consumer protection; carries out market analysis, imposes remedies and
sanctions and is responsible for the frequency management and preparation of

National Allocation Table.

Competition Authority (CA) which was established in order to ensure a sound

competitive environment in the markets for goods and services.
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Radio and TV Supreme Council (RTUK), an autonomous public legal personality,
which is responsible for regulating and monitoring broadcasting sector and assigns

radio & TV frequency bands and channels.***

Among these institutions, TA and CA -sector-specific and competition regulatory

authorities- will be focussed on in the next parts.

4.4.1 Telecommunications Authority (TA)

Telecommunications Authority was established in August 2000, as the first
independent sector-specific regulatory body, under the Law no.4502 amending Art.5

of Law No.2813.

TA, as an independent regulatory authority, has public legal personality and
administrative and financial autonomy in order to carry out its rights and duties. The

405 . .
The decision

Ministry to which the Authority is related is the Ministry of Transport.
making body of the TA is the Telecommunications Board consisting of a chairman
and six members. Chairman and members of the Board are appointed by the Council

of Ministers for a period of 5 years where re-appointment is possible.**

The total number of staff is 544 according to 2006 data.*”’

TA has various sources of revenues.*” In 2006, TA’ s revenues composed of spectrum
usage charges (67%), license charges ( 19%), contribution to TA’s expenses by the

operators(7%), other revenues such as; fines and interest income (7%).409

Before the establishment of TA, telecommunications sector regulation, except radio

and TV broadcasting content, were carried out by the Ministry of Transport.

** RTUK was established on 20 April 1994 in accordance with the Law No.3984 Article 5 & 6
*% Law n0.4502, Article 14

4% Members of the Board were five including the chairman, at first. This was increased to
seven by the Law no.5189 dated 16.06.2004 (Article 7). See. Law n0.4502, Article 14 and
Article 17

407 Telekomiinikasyon Kurumu. “2006 yili Faaliyet Raporu.” p.3

% Law No 2813, Article 5

409 Telekomiinikasyon Kurumu. “2006 yili Faaliyet Raporu.” p.15
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Regulatory functions of the Ministry of Transport in telecommunications sector were
transferred to the TA in 2000. The Ministry of Transport has maintained its

responsibility for making telecommunications policy.

As defined in Article 7 of the Law no.2813 major tasks, inter alia, of TA are:

e to regulate the telecommunications networks and services,

e to conduct market analysis and identify SMPs,

® imposition of the ex-ante obligations on SMPs,

e enactment of the secondary legislation,

e authorisation of the operators providing telecommunication networks and services
and monitoring of those operators,

e dispute resolution as regards access and interconnection,

® to take necessary measures to protect consumer interests,

e determination of the service standards for authorized operators and monitoring of
the compliance with those standards,

e spectrum management considering the principles of objectivity, proportionality
transparency, non-discriminatory access, technological neutrality,

e spectrum planning and preparation of the National Allocation Table,

® monitoring and inspection of spectrum use,

e imposition of fines and sanctions on undertakings found to be in breach of the
relevant legislation, license provisions and Board decisions,

® to investigate any relevant matters including anti-competitive behaviour, either
upon its own initiative or upon complaints,

e to give its opinions on telecommunications-related cases, including those on

mergers and acquisitions, taken before the Competition Authority.

Briefly, TA’s main duty is to take the necessary measures to ensure that
telecommunications networks and services are being operated in completely
competitive environment. In accordance with these tasks, the TA has the following

main functional departments:
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. Tariffs Department

. . Licence and Agreements Department

. . International Relations and EU Co-ordination Department
. . Sectoral Competition and Consumer Rights Department

. . Spectrum Management Department

. Spectrum Monitoring and Control Department

. . Technical Regulations and Standards Department

. Sectoral Research and Strategies Department

. Information Technologies and Coordination Department

Decisions issued by TA are subject to judicial review. Appealing to the administrative

court does not impede implementation of the decision.

4.4.2 Competition Authority (CA)

The liberalization of the markets has been accompanied by increased involvement of
competition authorities in the liberalized markets. In Turkey, Competition Authority
(CA) was established by Article 20 of the Turkish Competition Law no.4054 dated
1994. CA consists of Competition Board, Presidency, and Service Units. Competition
Board was appointed on 5 March 1997 and Competition Authority began to operate on
5 November 1997 after three years later than the adoption of the Competition Law on

7 December 1994.

The Competition Authority having a public legal personality, and an administrative
and financial autonomy is established in order to ensure the formation and
development of markets for goods and services in a free and sound competitive

environment.*'"°

The Competition Authority is independent in fulfilling its duties. No organ, authority
and person may give commands and orders to influence the final decision of the

Authority. "

4101 aw 10.4054 on the Protection of Competition, Article 20
411 T aw n0.4054 on the Protection of Competition, Article 20
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The Competition Board is composed of a total of 7 members, one being the Chairman
and the other being the Deputy Chairman. Chairman, Deputy Chairman and members
of the Board are elected for six years. The member whose term has expired is eligible
for re-election. One third of the members of the Board is renewed every two years.
The Council of Ministers elects and appoints the members from among the two
candidates apiece, to be nominated from inside or outside the following institutions for
each vacant membership: two members from the Competition Board, one member
from the Ministry of Industry and Trade, one member from the Ministry of State with
which the Undersecretariat of State Planning Organization is affiliated, and one
member apiece from the Supreme Court of Appeal, Council of State, and Turkish
Union of Chambers and Commodity Exchanges.*'> Although Board Members are
nominated by the Council of Ministers they are not subject to commands and orders to

influence from any of the governmental bodies and business.

The Ministry to which the Authority is related is the Ministry of Industry and Trade.

The total number of staff is 314 according to 2006 data.*"

The technical departments in the Authority are organized along sector-specific basis.
As a result of the allocation of work and responsibility in the CA Department No. 2

deals with telecommunications sector.

CA is responsible for enforcement of the Turkish Competition Law and advocating the
competition. In this respect, CA takes actions against anti-competitive practices in all
sectors of the economy including telecommunications. Also, merger of two or more
enterprises and acquisition of another enterprise exceeding 25.000.000 YTL and/or
25% market share need approval of the Competition Authority.*'* As mentined before,
CA also is empowered by Law to engage in “competition advocacy’ by providing its

opinions on government policies and regulations that likely to impact on competition.

CA initiates investigations either upon the complaints received from relavant parties

(competing businesses and consumers injured by the anticompetitive conduct) and/or

412 1 aw n0.4054 on the Protection of Competition, Article 22

13 http://www.rekabet.gov.tr/word/istatistik. pps#259,2,Slayt 2 (Available on May 2008)

4 Competition Law n0.4054, Article 7 & Communiqué no.1997/1 on the Merger and
Acquisition that are subject to the approval of the Competition Board, Article 4.
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ex officio on its own initiative. “During the past eight years the vast majority of the
cases have been ‘demand driven’ -only 11% of the cases were initiated by the

Board 29415

Decisions issued by CA are subject to judicial review. “Appeal may be made to the
Council of State within due period against the final decisions, measure decisions, fines
and periodic fines of the Board, as of communicating the decision to the parties.
Appealing against decisions of the Board does not cease the implementation of
decisions, and the follow-up and collection of fines.”*'® “Appeals of Board decisions
are quite common, which delay the final resolution of cases. Between 1999 and 2004,

about 45% of the Board decisions were appealed to the Council of State.”*"

Competition Authority has a reputation of being one of the best managed and effective
government bodies- a view shared by the OECD and the Report prepared by Khemani,
S., R. as part of a larger Project within the framework of the FIAS/Competition
Authority/TEPAV Project on ‘Competition Policy and the Impact of Investment

Environment in Turkey: Sectoral/Institutional and Legal Framework.*'®

The Competition Authority has concluded more than 2000 cases among which more
than 100 cases related with information and communications related-issues.*'*The CA
has actively involved in competition related issues in telecommunications sector. Up
until now, CA has taken a number of significant decisions comprising structural

policies, liberalization policies and conduct regulation.

“Structural policies include break-up decisions, those decisions
concerning the privatization of Turk Telekom, merger controls, and
scope-of business decisions. Liberalization policy simply is about the
removal of barriers to entry, such as; the ‘National Roaming Decision of

1% Khemani, S., R. (2006). “Competitiveness, Investment Climate and Role of Competition
Policy in Turkey.” p.3

*1° Law no. 4054, Article 55

7 Khemani, S., R. (2006). “Competitiveness, Investment Climate and Role of Competition
Policy in Turkey.” p.21

¥ “Turkey - Peer Review of Competition Law and Policy” prepared by OECD in 2005 states
that Turkish Competition Authority has continued to make excellent progress since 2002, and
has developed a reputation as one of Turkey’s most effective and best administered agencies.
Also See. Khemani, S., R. (2006). “Competitiveness, Investment Climate and Role of
Competition Policy in Turkey.” p.4

19 www.rekabet.gov.tr
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the Competition Board no.03-40/432 186 dated 2003. Conduct regulation
are those that take the form of explicit monopoly controls and\or
competition policy measures, constrains the pricing and other behaviour
of dominant firms, such as; Competition Board Decision no. 02-60/755-
305 dated 2.10.2002 concerning the assessment of TTAS’ abuse of
dominant position in the markets for internet services and internet
infrastructure.”**

Additionally, CA has increasingly engaged in ‘competition advocacy’.*”'

“Competition advocacy by the CA has two dimensions. The first reflects the agency’s
role as a consultant to the government and to sectoral regulators concerning legislation
and regulations that implicate competition policy. The second is as a proponent at

large for increased public recognition and acceptance of competition principles.”***

“Available statistics indicate that since the year 2000, the CA has issued an increasing
numbers of opinions on various government policy and regulatory matters: from 16 in
the initial year to a peak of 42 in 2003, and 25 in 2004.”** For example; CA issued its
opinion on the privatization of at least 51 % share of the Turk Telekom; the tender for
the sale of Telsim, Concession Agreement between Turk Telekom and GSM
operators; Draft Electronic Communications Law, Draft By-laws on Access and

Interconnection, Draft By-laws of Tariffs.***

“Prime Minister’s office had issued a Communiqué no.1998/2001 in 1998
encouraging various government departments and agencies to consult the CA in
advance on proposals and regulations that impacted on competition policy. But not all
government agencies necessarily comply with this request or welcome the CA’s
opinions. This introduces inconsistencies in the way regulatory policies are formulated
in respect to competition related matters. Competition Board is not always requested

to provide its opinions and/or that it does not become aware of new policy and

#0 Karabudak, H., B. (2006). “Competition Policy and Regulated Markets: Experience of
Turkey.”

2 Articles 27 (g) and 30 (f) of the Turkish Competition Law no.4054 empower the CA to
provide its opinion, on its own initiative or upon the request of the Ministry, concerning the
necessary amendments to be made in the competition law, and on legislation and decisions
concerning competition policy.

2 OECD. (2005). “Turkey - Peer Review of Competition Law and Policy.”

42 Khemani, S., R. (2006). “Competitiveness, Investment Climate and Role of Competition
Policy in Turkey.” pp.29-30

424 ERSIN, M. A. (Rekabet Kurulu Uyesi). “Tiirkiye'de Rekabetin Kurumsallasmast ve
Kurumsallasma Siirecinde Rekabet Kurumu’nun Rolii”.
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regulatory proposals in a timely fashion.”**

“It is not only the Government actions
which may, directly or indirectly, hinder competition, but legislative acts of the
Parliament enacted earlier or later than the Competition Law may have an adverse
effect on the competitiveness of the markets. The legislative acts and government
decisions should be consistent with the competition policy.Competition Board should
be more pro-active in engaging in competition advocacy function instead of primarily
providing input into policy changes when requested.”**® It is proposed that CA, on the
basis of competition advocacy, should especially focus on the universal service
policies in telecommunications implemented by Ministry of Transport as those

policies have a critical sector-wide impact.*”’

4.4.3 Cooperation and Consultation between TA and CA

Effective cooperation and consultation between the TA and CA, and between these
two sets of regulatory bodies and other related state institution and private sector
(NGOs, operators etc.) is critically important for the well-functioning of the

telecommunications markets.

Statutory basis of the cooperation and consultation between TA and CA and between

these two sets of regulatory bodies and other related institutions set out by;

e Amending Law no. 4502 Article 1, Article 3, Article 4, Article 5 Article 6,
Article 16. Amended

e Law no. 406 amended Article 3, Article 4, Article 6, and Article 10

e Law no. 2813 amended Article 7

e Law no. 4054 Article 27 and Article 30

Statutory basis of the cooperation and consultation between TA and CA is provided by
Amending Law no. 4502 Article 4, Article 6, Article 16; Law no. 406 amended Article
4, and Article 10; Law no. 2813 amended Article 7

3 Khemani, S., R. (2006). “Competitiveness, Investment Climate and Role of Competition
Policy in Turkey. ’p.31

26 OECD. (2005). “Turkey - Peer Review of Competition Law and Policy. ”pp-54-60

7 For further information on universal service policies in telecommunications sector in
Turkey See. Aydemir, D. (2008). “Telekomiinikasyon Sektoriinde Evrensel Hizmet: Avrupa
Birligi ve Tiirkiye’de Evrensel Hizmet Kapsaminin Genisletilmesi Uzerine Bir Inceleme.”
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As stated in the previous parts, TA is charged with to take necessary measures in order
to ensure that those undertakings providing telecommunications services and
operating telecommunications infrastructure perform their activities within a
competitive telecommunications environment in Turkey.*”® Law 1n0.4502 states that
TA should take necessary measures for the establishment and maintainance of the
competition in the telecommunications markets.*”” On its own initiative or upon a
complaint, TA is authorized to investigate the practices related with the provision of
the telecommunications services and operation of the telecommunications
infrastructure. TA is also authorized to investigate the anti-competitive behaviour in
the provision of the telecommunications services and operation of the
telecommunications infrastructure and in the telecommunications sector in general.
TA may request the provision of the all the relevant information and documents to

fulfill its duties.

CA is charged with to take necessary measures in order to ensure the formation and
development of markets for goods and services in a free and sound competitive
environment. To this end, CA aims to prevent agreements, decisions and practices
preventing, distorting or restricting competition in markets for goods and services, and

the abuse of dominance in the markets.

As to be understood, both TA and CA aim to ensure functioning competitive markets.
In this regard, “effective cooperation of TA and CA is crucially important in order to
ensure that their decisions are co-ordinated to avoid the possibility of inconsistency
and overburdening on relevant parties; to prevent problems associated with possible
overlaps of actions by the two organisations. It also helps reduce problems associated

with exchanging certain confidential information held by one to the other office.”**

Law no.4502 Article 16 amending Article 7 of the Law no.2813 states that CA, in
carrying out inquiry and investigations about the telecommunications sector, must
initially consider the opinions of the TA. Additionally, CA, before taking any

decision, including decisions about mergers and acquisitions, concerning

28 Law 10.4502, Article 16/1

Y Law 10.4502, Article 4/

9 OECD Reviews of Regulatory Reform. (2002). “Regulatory Reform in Turkey: Regulatory
Reform in the Telecommunications Industry.” p.20
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telecommunications sector, has to take into account the TA’ opinion and regulatory
practices. Similarly, Article 6 amending Article 10 of the Law no.406 states that, TA
may apply for CA’s opinion in order to ensure that the standard reference access and
interconnection offers or the agreements on interconnection and roaming do not

impede the competition.

In addition to these, TA and CA cooperation in market analysis is covered by By-laws
on the Determination of SMP. Article 6/c states that TA, in conducting market
analysis, takes the opinion of the Competition Authority and may publish these

opinions in its web-site.”*'

Functioning cooperation between TA and CA is critically important for the
competitiveness in the telecommunications markets. However, the existing above-
mentioned legislation does not clarify the division of labor between the TA and CA.
Law No. 4502 provides the TA with the authority to investigate anticompetitive
practices in the telecommunications industry (Article 16/m). It also states that the CA
has to take the TA’s opinion into consideration before taking any decisions on the
telecommunications industry. However, “in a significant omission, it does not require

the TA to seek the opinion of the CA.”"**

In order to clarify the coordination and exchange of information mechanism, to
prevent forum-shopping, and to reduce uncertainties concerning their duties on the
provision of competitive markets a Protocol was signed between TA and CA on
September 16, 2002. The Protocol sets the procedures and mechanism on the
cooperation of the TA and CA on the telecommunications related investigations,
applications, mergers and acquisitions, negative clearance and exemption, assesment
of the dominant positions, and specifications and concession agreements in order to
prevent the uncertanities concerning their rights and duties. This administrative
arrangement requires TA and CA to exchange information concerning the issues

having significant effect on the protection of the competition in the

a1 By-laws on the Determination of SMP, Article 6/3¢c
32 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.7
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telecommunications markets within certain time limits. It also requires TA and CA to

take eachother’s opinions in a ‘written’ format.

The Protocol establishes a Coordination Committee and a Working Group composed
of TA’s and CA’s high level officials and experts in order to facilitate coordination

and exchange of information concerning the cases that they are investigating.

Although this Protocol has been in effect since 2002, it is not implemented effectively
in practice. It is argued that “the coordination Protocol signed between CA and TA is
not fruitfull because it includes provisions only regarding exchange of relevant
information, but not detailed guidelines for implementing overlapping measures.”*

Inspite of these legislative and administrative arrangements in order to ensure
effective coordination and cooperation between TA and CA, it is argued that “the level
of collaboration between sectoral regulator and competition authority has been less
than satisfactory.”*** Both in 2005 Regular Report for Turkey*” and in OECD studies
(under Competition Law and Policy Reports on Turkey) it is stated that “the sector
regulatory authorities, such as; the TA do not ensure efficient cooperation and use of
consultation mechanisms with the CA in order to prevent any competition distortions
in the market yet. The CA should continue to seek opportunities for cooperation with
the TA because the issues of overlapping jurisdiction impose uncertainty on private
sector firms and impair competitive market operations.” It is also argued that; “the
lack of efficient cooperation between TA and CA is mainly arise from ambiguity in
regulatory policy and split jurisdiction between the TA and CA. The CA interprets its
jurisdiction to extend over anticompetitive practices in the telecommunications sector,

whereas the TA holds the view that it does not.”**®

“Due to the ambiguity in the relevant law and protocol regarding the division of

authority between the TA and CA, these two agencies have not been able to develop a

433 Unver, M. B. (2004). “Essential Facilities Doctrine under EC Competition Law and
Particular Implications of the Doctrine for Telecommunications Sectors in EU and Turkey.”
pp-163-164

% Khemani, S., R. (2006). “Competitiveness, Investment Climate and Role of Competition
Policy in Turkey.” p.46

3 Buropean Commission. “Turkey 2005 Progress Report”. Chapter 8 Competition Policy.

436 Khemani, S., R. (2006). “Competitiveness, Investment Climate and Role of Competition
Policy in Turkey.” p.46
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productive relationship. The evolving tendency is that the CA will not investigate
allegations of competition law violations when actions in question are in areas
regulated by the TA. Although holding an exclusive competence to enforce antitrust
rules, CA’s decisions on telecommunications cases imply that CA refrains from

investigating activities that are regulated by the TA.”*’

The main deficiency in the legislation is that it is not clear which authority will have
the last word in case of a disagreement between the proceedings of two authorities.
However, any user or undertaking has the right of appeal to a relevant court in case of

any disputes with CA and TA.

4.5 Case Studies

The existing legislation neither requires the publication of the decisions of the
Telecommunications Board nor the publication of their justifications and technical
reports prepared by the relevant department. As a result, it is difficult to access easily
to the Telecommunications Board decisions on telecommunications regulatory cases.
Only a few of them are available on the TA’s web-site. “This increases regulatory
uncertainty as the intentions of the regulator remain unclear. From the investors’
perspective it increases regulatory discretion and reduces trust in the appeal

. 3
mechanism.”**

In contrast to the sector-specific telecommunications legislation that does not require
TA to publish Board’s decisions and their justifications, Competition Law requires CA
to publish Board decisions. Moreover, Competition Law obliges CA to publish

Board’s decision involving the following information*”:

7 Atiyas, . (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.37-38. & See. Turkish Competition Board Decisions no.07-29/274-101 dated
29.3.2007, Decisions n0.05-87/1199-348 dated 22.12.2005, Decision no.05-55/833-226 dated
8.9.2005, Decision no0.04-66/956-232 dated 19.10.2004, Decision no. 05-55/833-226 dated
8.9.2005, Decision no.04-52/717-181 dated 12.8.2004, Decision no.04-01/26-8 dated 8.1.2004.
438 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.iv

“ Law no. 4054, Article 52
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o members of the investigation committee,

. members of the Board concluding to case,
. related parties,

. summary of the claims of the parties,

. summary of the issues discussed,

. opinion of the rapporteur,

. justification of the decision,

o conclusion,

o justification of the dissential vote, if exists,

Competition Board decisions are transparent and easily accessible on the CA’s web-

site.

During the past ten year, Competition Authority has handled, ex-ante and ex-post,
more than 2000 cases and levied fines in a number of cases concerning agreements,
concerted practices and decisions limiting competition, the abuse of dominant market
position, exemptions and negative clearances, and mergers and acquisitions. In
addition to these, Competition Authority has engaged in competition advocacy by
providing its opinions on government policies and regulations that are likely to impact
on competition. Among these 2000 cases, more than 100 cases are related with
information and communications technology related-issues. Among these 100 cases, a
few striking ones exemplifying the abuse of dominant position and competition

advocacy practices of the CA will be analysed below.

1- Competition Board Decision no. 02-60/755-305 dated 2.10.2002 and
Competition Board Decision no. 06-02/47-8 dated 5.1.2006 concerning the
assessment and reassessment of TTAS’ abuse of dominant position in the

markets for internet services and internet infrastructure

CA launched an investigation, in 2001, on its own initiative as a response to news and
claims on the press and upon the request of the TISSAD (Internet Service Providers
Association), and a number of internet service providers (ISPs) concerning the alleged
abuse of dominance by TTAS in the markets for internet service provision and internet

infrastructure.
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It is claimed that TTAS that has been providing infrastructure for ISPs:**

-sets montly access charges below the cost, which, in turn, distorts the
competition in the market.

- doubled the tariffs for leased lines used by ISPs with no apparent
increase in costs though it did not increase the tariffs of services provided
by TTNet. That is, TTAS, either directly or indirectly prevents and/or
makes harder the entrance of new internet providers into market.

- refuses to rent to ISPs Primary Rate Interface (PRI) lines and forces
them instead to rent Virtual Points of Presence (VPOPs) installed under its
subsidiary TTNet. ISDN-PRI lines (as well as No. 7 and E1 technologies)
are used to connect ISP narrow band internet traffic from TTAS switches
to ISP points of presence (POPs). It was argued that the TTAS practice of
refusing to lease PRI lines to ISPs forced ISPs to act as simple resale
organizations and prevented them from competing against TTNet in terms
of quality of service.

- applies predatory pricing in the market for residential internet services.

- limits the capacity it leased to ISPs up to 65 Kbps while providing five
times higher capacity to TTNet.

- forces ISPs to disclose confidential commercial information relating to
customers, such as; subscribers’ names, addresses and telephone numbers.
- increased royalties to be applied to satellite earth station operators by
240-6300%. International fiber optic leased lines are extremely expensive
in Turkey. Hence many ISPs use satellite connections for international
transfers of data and most of the traffic conveyed by satellite earth station
operators is internet traffic. It was argued that the increases in royalties
were going to increase ISP costs directly and substantially and distort the
sector.

On the basis of these claims refering to the infringement of the Article 6 of the
Competition Law no. 4054, Competition Board decided to launch an investigation.*"'
During the course of the investigation, the Competition Board decided to take
preliminary injunction by Decision no. 01-28/273-M dated 21.6.2001. According to

preliminary injunction TTAS required***:

1) to realign the tariffs of infrastructure services TTAS provided to ISPs
so as to prevent any cross subsidies to internet services provided by its
subsidiary TTNet.

i1) to end its practice of forcing ISPs to rent VPOPs and provide to the
extent technically possible and in a manner that was non-discriminatory

M0 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.59

*! See. Competition Board Decision no.01-13/123-M dated 28.3.2001

2 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.59
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the requested technologies that could be used for the provision of internet
services (such as; ISDN-PRI, ISDN-BRI, No.7 E1).
ii1) to open up to the ISPs, in case of requested by ISPs, and in a non-
discriminatory manner, the internet access over xDSL and Cable TV
technologies.
iv) to end requesting the ISPs’ customer information (such as; names,
addresses, phone numbers etc.) except those that are necessary for
technical reasons.
It is stated that in case of non-compliance with those requirement TTAS would be
fined pursuant to the Article 16 and 17 of the Law no.4054. In response to the

Competition Board Decisison no. 01-28/273-M, TTAS:

- increased tariffs of TTNet dial-up services by 20%, and stated that it would
incease TTNet’s tariffs every three months.

- indicated that the necessary studies in order to expand the internet access
technologies were going on.

- stated that it was technically impossible to provide to ISPs access through
xDSL and cable TV technologies at present. After the establishment of the necessary
infrastructure, ISPs were provided internet access over xDSL and cable TV.

- stated that it was going to make necessary amendments in its ISP Agreement

so that customer’s private information would no longer be requested.

In addition to the above mentioned investigation, Competition Authority launched
another investigation by the Competition Board Decision 1n0.01-30/300-M dated
4.7.2001 owing to the increase in SCPC-VSAT tariffs by 300-6300 percent. Pursuant
to the Article 7 of the Law no. 2813, Competition Authority applied to the opinion of
Telecommunications Authority before taking preliminary injunction within this
investigation. After taking the affirmative answer of the Telecommunications
Authority, Competition Authority took its second preliminary injunction against
TTAS. In its second preliminary injunction the Board asked TTAS to reverse the
increase in tariffs applied to satellite ground station providers.*” TTAS complied with
this request. However, TTAS appealed to the Council of State against the preliminary

injunction in order for its stay of execution and annulment. Council of State dismissed

3 Competition Board Decision no. 01-37/363-M dated 31.7.2001.
153



the request for stay of execution.*** In 2004, the Council of State dismissed the request

5
for annulment.**

Relating to the first preliminary injunction decided by Competition Board Decision
n0.01-28/273-M the Board decided in its Decision n0.01-53/528-M that TTAS did not
fully align with the requirements stated in the first preliminary injunction. As a result,
the Board decided by its Decision no.01-53/528-M to fine TTAS pursuant to the
Article 17/a of the Competition Law.

TTAS appealed to the Council of State for the stay of execution and annulment of the
Decision no.01-28/273-M. The request for the stay of execution was dismissed by

Council of State.**®

Then, TTAS appealed for appellate jurisdiction. Plenary Session
of the Administrative Law Division reversed the decision of the Council of State 10th
Division on the ground that “to vote for the final decision by the Board member

involved in investigation prejudices the principal of impartiality.”

TTAS appealed to the Council of State also for the annulment of the Decision no.01-
53/528-M concerning the fine. Council of State dismissed the request.*”’ Then, TTAS

appealed for appellate jurisdiction. The appellate process is still going on.

During the course of investigation, TTAS, in its defense, argued that the TA has the
priority for the regulation of the telecommunications market. It is also argued that the
juristiction of the CA in telecommunications sector was restricted by the establishment

of the TA.

In response to those arguments, CA argued that statutory basis of the cooperation
between TA and CA lay down by Law no. 4502 Article 4, Article 6, Article 16; Law
no. 406 amended Article 4, and amended Article 10; and Law no. 2813 amended
Article 7. Those Articles does not prejudice the enforcement of the competition rules
in the telecommunications markets. CA is authorized to enforce antitrust remedies in

the telecommunications markets within the limits of its jurisdiction.

444 Council of State 10th Division Decision: Esas Yili: 2001 Esas No: 2001/2561
#5 Council of State 10th Division Decision: Karar Yili: 2004 Karar No: 5848

#6 Council of State 10th Division Decision E:2001/2113 K:2004/5849, 29.6.2004
*7 Council of State 10th Division Decision E:2005/66 K:2005/2731
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As a result of above mentioned investigations, in its Decision no. 02-60/755-305 dated
2.10.2002, the Board concluded that TTAS has the dominant position in the market for
infrastructure needed for the provision of broadband internet services to corporate
users; in the market for infrastructure needed for the provision of narrowband internet
services to residential users; in the market for infrastructure needed to provide
broadband internet access services to residential user; and in the market for satellite-

based international data transfer.

The Board concluded that the following practices were the abuse of dominant position

in respective markets:***

1) The market for infrastructure needed for the provision of broadband
internet services to corporate users

The tariffs of leased lines provided by TTAS to independent ISPs were
significantly higher than the tariffs that TTNet applied to corporate users
of internet services, making it impossible for independent ISPs to survive
in this market. This practice amounted to an abuse of dominant position.

2) The market for infrastructure needed for the provision of narrowband
internet services to residential users

On the allegations that TTAS was engaged in predatory pricing in the
dial-up market, the Board found that residential narrowband dial-up tariffs
were largely below the cost of infrastructure elements that ISPs had to
lease from TTAS and concluded that they reflected an abuse of dominant
position.

3) The market for satellite-based international data transfer

During the period of investigation satellite earth station operators did not
have licenses and were operating through revenue agreements with TTAS.
Even though they did not use any TTAS facilities, their revenue
agreements required them to pay royalty fees to TTAS. In May 2001
TTAS increased royalty fees by 230-6400 percent depending on
bandwidth. The royalty fees were going to be terminated as soon as
station operators obtained their licenses at which time operators would
become competitors to TTAS in the long distance data conveyance market
(which occurred in March 2002).

The Board concluded that the increase in royalty fees was part of a
strategy by TTAS to wipe out potential competitors in the long distance

8 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.60-61
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conveyance market. It also noted that by maintaining very high tariffs on
its international fiber optic lines on the one hand and by increasing royalty
fees on data transfers through satellites on the other, TTAS was increasing
the cost of international internet access of ISPs.

In the market for infrastructure needed to provide broadband internet
access services to residential users, the actions of TTAS were not
considered an infringement by the Board.

Competition Board imposed fine of 1.136.376.790.621 Turkish Liras on TTAS
pursuant to the Article 16/2 of the Competition Law no. 4054.

However, above-mentioned Competition Board Decision no. 02-60/755-305 dated
2.10.2002 was annulled by the Council of State in 2005.**° Legal ground of the Court
Decision is, again, that “The Board decision prejudices the principal of impartiality as
the Board member involved in the investigation voted for the final decision.” There

has been increasing numbers of Court Decision based on the same reason.

After the Court Decision, Competition Board reassessed the alleged abuse of dominant
position of TTAS in the markets for internet services and internet infrastructure. The
Board new Decision no.06-02/47-8 dated 5.1.2006 came up with the same conclusions
stated in the previous Decision no. 02-60/755-305. The Board imposed fine of
1.136.376.790.621 Turkish Liras on TTAS pursuant to the Article 16/2 of the
Competition Law no.4054.

2-Competition Board’s Decision n0.03-40/432-186 dated 09.06.2003 on Essential

Facility and National Roaming

This case related with the joint dominance of Turkcell and Telsim over the

infrastructure necessary as an essential facility to provide national ‘roaming’*°

* Council of State 13th Division. E. 2005/1700 K. 2005/3392; E. 2005/1703 K.2005/3396
dated 1.7.2005

0 Roaming defined as “inter-systems conveyance which provides operation of services of an
operator through the equipment of clients of another operator or which provides
interconnection to another system, provided that certain technical compatibility exists.”
( See.Law n0.406, Article 1) “Roaming is a typical access agreement signed between network
operators or service providers to allow access by one service provider’s customers to the
network or services of another service provider located outside the service area of the first
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capability for GSM mobile phone services. “This decision constitutes the core of the

case-law regarding Essential Facility Doctrine under Turkish Competition Law.”*"

The two GSM 900 mobile operators, Turkcell and Telsim, started to operate under
revenue-sharing agreements with Turk Telekom in 1994. Revenue sharing agreements
of the two mobile operators were transformed to 25-year licences (concession
agreements) issued by the Ministry of Transport in1998. Aria was granted GSM 1800
licence via a tender in 2000 and actually started business in 2001.> “Aria needed
access to the existing networks of Turkcell and Telsim via making a roaming
agreement, since their parallel networks covered almost all the country and Aria’s
coverage was so limited at that time.”*> Aria argued that it had a right to obtain
roaming services from the incumbents during a certain transition period as Article 6 of
Law 4502 requires ‘mobile telecommunication, data operators or operators of other
services and infrastructure to satisfy reasonable, economically proportionate and
technically feasible roaming requests of other operators’. “Turkey is among the few
countries where policy makers developed an explicit policy of mandatory national
roaming. Availability of roaming services, especially during the initial years of market
entrance, is seen as an important factor that accelerating the development of effective

competition.”**

Aria negotiated with the incumbent operators but they could not conclude an
agreement because the two incumbent operators did not accept the conditions offered

by Aria for roaming agreement. That means, they refused to open their networks to

service provider.” See. Unver, M. B. (2004). “Essential Facilities Doctrine under EC
Competition Law and Particular Implications of the Doctrine for Telecommunications Sectors
in EU and Turkey.” p.145. According to the Ulusoy (2000, p.70) roaming, in brief, means
utilization of a certain operator’s infrastructure and equipment by another operator.

“lUnver, M. B. (2004). “Essential Facilities Doctrine under EC Competition Law and
Particular Implications of the Doctrine for Telecommunications Sectors in EU and Turkey.”
pp.-145-147

2 Aycell actually started business in 2001, too. The licenses of the new entrants required that
their coverage areas cover 50 percent of the population in 2 years and 90 percent in 5 years
through their own investments without any support from national roaming. See. Ulusoy, A.
(2000). “Telekomiinikasyon alanmindaki Son Yasal Diizenlemeler ve Uygulamalarin
Degerlendirilmesi.” p.75

43 Unver, M. B. (2004). “Essential Facilities Doctrine under EC Competition Law and
Particular Implications of the Doctrine for Telecommunications Sectors in EU and Turkey.”
pp-145-147

45 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.27
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Aria and its access to their infrastructure and equipment. In other words, they forced

Aria to construct its own GSM infrastructure.*’

In the process, TA performed a role as both a mediator and an arbitrator between the

parties.

TA determined the terms and conditions of the roaming agreement to be signed and
required Turkcell and Telsim to sign the agreement and to allow Aria to make roaming
through their own networks in accordance with Article 10/5 of the Law No. 406. Aria
accepted the terms and conditions determined by the TA. However, Turkcell and
Telsim brought the TA’s order before both the national courts for preliminary
injunction and international arbitration courts. They obtained the preliminary

.. . 5
1n] unction.*®

Meanwhile, Aria applied to the Competition Authority in December 2001 claiming
that Turkcell and Telsim had abused their dominant position by refusing to provide

roaming services.

“While the main legal issue in the developments described above was whether the TA
had the authority to impose roaming obligations, here the issue was whether refusal to
provide roaming was a violation of Competition Law. The Competition Board decided
that the standing injunctions did not prevent investigating the roaming issue under the

competition law and decided to launch an investigation.”*’

The Competition Board, firstly, investigated whether Turkcell and Telsim have ‘joint
dominance’ over the GSM infrastructure market. “Joint dominance is defined as
ability of operators to behave as a single operator by coordinating their actions. In

particular, pre-conditions for the existence of joint dominance are: that there is no

43 Unver, M. B. (2004). “Essential Facilities Doctrine under EC Competition Law and
Particular Implications of the Doctrine for Telecommunications Sectors in EU and Turkey.”
p.145

0 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.27. For further information on ‘roaming’ from a legal point of view See. Ulusoy,
A. (2000). “Telekomiinikasyon alanmindaki Son Yasal Diizenlemeler ve Uygulamalarin
Degerlendirilmesi.” pp.70-79

7 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” p.28
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effective competition among the operators identified as jointly dominant and that they
have a similar position vis-a-vis their suppliers, competitors and customers, as the

position of a single dominant operator.”*®

The Competition Board concluded that the two incumbent GSM operators exercise
joint dominance over the infrastructure necessary as an essential facility to provide

national roaming capability by competing GSM operators.

Secondly, the Board investigated whether refusal to provide roaming services call for
an abuse of dominant position by denying access to an essential facility. “A facility is
said to be essential if without access to it competitors cannot provide their services to
customers. According to European practice, for a facility to be deemed essential, it
must be true that competing firms must lack a “realistic ability to duplicate the

facility”*”

The Competition Board concluded that wide geographic coverage is essential for new
entrant to compete with the incumbents. However, new entrant was lack of ability to
duplicate the necessary infrastructure due to technical, economic and legal difficulties.
Hence refusal to provide roaming services was an act of abuse of dominant position.
Two incumbent operators abused their joint dominance by refusing to sign a roaming

agreement with Aria.

In 2003, the incumbent operators were fined by an amount of USD 21 million. The

High Administrative Court has suspended the Board’s decision pending appeal.*®

It is argued that “this argument is interesting in the sense that normally the essential
facility argument is used for cases where the competing firm lacks a realistic ability to
duplicate a facility that it needs to provide its services. However, Aria was obliged by

its own concession agreement to build its own infrastructure anyhow. More

8 Ibid. p.49

% Bergman, Mats (2001) “The Role of the Essential Facilities Doctrine,” Antitrust Bulletin,
46, 403-434. in Atiyas, i. (2006). “Competition and Regulation in the Turkish
Telecommunications Industry.” p.49

40 Karabudak, H., B. (2006). “Competition Policy and Regulated Markets: Experience of
Turkey.”
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specifically, the building of a new network was presumably not realistically
impossible, as otherwise Aria would not have purchased the license to begin with.
Hence what the Board argument had to be is that the roll out of new infrastructure was

costly and would take time.”*"'

“Another interesting aspect of the decision has to do with the relation between the TA
and the CA. While the investigation committee proposed specific actions to be
undertaken by the parties, the Competition Board decided that which actions should be
undertaken and which should be avoided should be determined by the TA.”**

“In March 2003 Aria filed a lawsuit with the International Chamber of Commerce’s
against the TA asking for about 3 billion USD in damages because promised roaming
rights had not been made available. The lawsuit was withdrawn when Aria and Aycell
merged to form a new company. The new company, Avea, was established in

2004746

On the other hand, it is argued that “the Competition Board’s decision on roaming
arrangements will have little effect on the development of competition in the mobile
telephone services market because with the merger of Aria and Aycell, roaming has
become a non-issue and it will remain a nonissue until further new entry, which is not

likely to take place in the near future.”***

3-Competition Board decision n0.07-59/676-235 dated 11.7.2007 concerning the

TTNet’ ‘Summer Storm Campaign’

CA launched an investigation, in 2006, upon the request of the three internet service
providers (ISPs) concerning the alleged abuse of dominance by TTAS in the markets
for broadband internet access services through its subsidiary TTNet applying

predatory pricing in its campaign called ‘Summer Storm’.

1 Atiyas, 1. (2006). “Competition and Regulation in the Turkish Telecommunications
Industry.” pp.49-50 The licenses of the new entrants required that their coverage areas cover
50 percent of the population in 2 years and 90 percent in 5 years through their own investments
without any support from national roaming.

2 Ibid. p.51

%3 Ibid. p.28

%4 Ibid. p.29
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TTAS provides the necessary infrastructure for ISPs. ISPs provide broadband internet
services to end users through the TTAS’ infrastructure. TTAS also provides internet
services to the corporate and residential users through its subsidiary TTNet established
in 26.4.2006. In other words, while TTAS operates infrastructure, and provides
wholesale internet access services, its subsidiary TTNet provides retail internet access
services. That means that internet service provider TTNet is the competitior of the

other ISPs in the sector.

The three ISPs claimed that:

e (Certain practices of the TTNet in the broadband internet access market
restrain other ISPs’ competitive practices in the market. For instance, TTNet
is applying predatory pricing through its campaing called “Summer Storm”.

e According to “Summer Storm”campaing, TTNet would provide wired or
wireless modem together with broadband internet access. In this sense, those
users who signed contact for subscription between the dates 4.6.2007-
31.8.2007 lasting for 24 months with TTNet would be charged 14.99
YTL/month for broadband internet service and wired modem; or 19,99
YTL/month for broadband internet service and wireless modem (for 1024
Kbps/4 GB package). On the other hand, TTAS is charging ISPs, competing
with TTNet, 23,78 YTL/month (VTA and Special Communication Tax
included) for 1024 Kbps/4 GB package. This means that, TTNet sets montly
access charges to end-users below the charges applied by TTAS to ISPs for
their using the internet infrastructure. This, in turn, means that TTAS sets
montly infrastructure use charge to TTNet below the charge applied to ISPs.

e TTAS abuses its dominant position in internet infrastructure by offering
different terms and conditions to purchasers with equal status, equal rights,
and obligations.

® (lauses of the Summer Storm Campaing is a sign of concerted practices
distorting the competition in the broadband internet services market in the
sense that practices of TTAS and TTNet restrain ISPs from competing in the
broadband internet access market.

e TTAS and TTNet cross-subsidize profitable services with retail internet

services.
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e If the Summer Storm Campaing is not terminated, many ISPs will have to
remove from the market.

* TA does not have any authority to regulate the TTNet’s tariffs. Therefore, CA
should handle the case.

e TTNet has 99% of the market share in the ADSL services. That is, TA should

identify TTNet as SMP in the related markets.**®

In the Turkish legislation, as in the case of EU law, sector-specific remedies imposed
on those operators having significant market power (SMP). TTAS was determined as
SMP in wholesale broadband access including bit-stream access by

Telecommunications Board Decision in 2006.%%°

Under the Law n0.4502, in principal, the pricing policy is that operators are free to
determine their tariffs that they charge the customers. However, TA is authorized to
regulate and supervise the SMP’s tariffs in order to prevent excessive pricing,
predatory pricing, discrimination. In other words, an operator is subject to price
regulation when it has SMP in the relevant market. Based on its significant market
power, TTAS tariffs for the whole broadband is subject to approval of the TA. In the
above-mentioned Telecommunications Board’s Decision there is not any evaluation
concerning the TTNet’s retail services. Anyhow, in the course of decision the legal
personality of the TTNet has not been established yet. However, after the
establishment of the legal personality of the TTNet, TA does not conclude any
decision concerning the significant market power of TTNet in retail markets.
Accordingly, as the TTNet’s is not determined as SMP, sector-specific remedies, such

as; tariff control and tariff approval are not imposed on TTNet.

According to the Law n0.4502 Article 16 amending Article 7 of the Law no.2813
“CA, in carrying out inquiry and investigations about the telecommunications sector,
must initially consider the opinions of the TA. Additionally, CA, before taking any
decision concerning telecommunications sector, has to take into account the TA’

opinion and regulatory practices.

%5 One of the ISP stated that it applied to TA for the determination of the TTNet as SMP. See.
Competition Board decision n0.07-59/676-235 dated 11.7.2007. p.3
466 Telecommuncations Board Decision n0.2006/DK-10/142 dated 21.2.2006
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On the basis of this requirement, CA applied to TA for its opinion on the TTNet’s
Summer Storm Campaign. TA’s opinion could not have been delivered before the
final decision of the Competition Board. However, in order to fulfil the above-
mentioned requirement, CA decided to take into account the TA’s previous comments
on similar cases. TA, in its previous comments, stated that “According to the existing
legislation, TTNet is not required to apply to TA for tariff approval.”**’ That means
that, while TTAS’ whole internet access services are subject to the sector-specific

regulation, TTNet’s retail services are not subject to any sector-specific regulation.

The Competition Board concluded that:

e As complaints expressed against the TTNet’s Summer Storm Campaing
overlaps with those included in the investigation launched by Competition
Board Decision no.07-38/411-M dated 7.5.2007, the new complaints will be

handled within this investigation.

The Board also decided to take preliminary injunction in order to prevent any serious

and irretrievable loss until the final decision. According to the preliminary injunction:

e TTAS and TTNet are required to end or reorganize in a proper form all of
those campaigns, including the ‘Summer Storm’, setting charges below the

cost, or inducing price squeezing.

One of the Board member countervoted on the basis that TA’s opinion for the Summer
Storm Campaign should be waited before concluding the decision. To take into
account TA’s previous comments concerning the similar cases does not mean the

fulfillment of the statutory requirement laid down by Law no.4502/Article 16.

In its final decision no.07-63/792-288 dated 2.8.2007, the Board concluded that
concerns the preliminary injunction decision concerning TTNet’s charges in Summer
Storm Campaign; there was no need for instituting any proceedings because it was

announced that the said campaign was stopped upon the conclusion of the preliminary

7 See. Competition Board decision no.07-59/676-235 dated 11.7.2007. p.7-8
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injunction. Other claims will be handled as part of investigation launched by the

Competition Board Decision no.07-38/411-M dated 7.5.2007.

In addition to above-mentioned complaints, TTNet raised new complaints through its

“Top Speed Summer Storm Campaign” and “Modem Campaing”.

An Internet Association, TID, claimed that TTAS’s abuse its dominant position

through the TTNet “Top Speed Summer Storm Campaign” and “Modem Campaing”.

In Top Speed Summer Storm Campaign TTNet committed to provide 12 % discounted

price for 12 months in case the customers committed a subscription for 24 months.

In Modem Campaing, TTNet commited to provide wired or wireless modem free of
charge in case the customers committed a subscription for 24 months. Additionally, if
customers preferred wired modem they would be entitled to free of charge internet

access for two months.

In its Decision n0.07-79/990-385 dated 18.10.2007, the Board concluded that as
complaints expressed against the TTNet’s Top Speed Summer Storm Campaign and
Modem Campaing overlap with those included in the investigation launched by
Competition Board Decision no.07-38/411-M dated 7.5.2007, the new complaints will

be handled within this investigation.

4- Competition Board Decision no.04-57/797 dated 2.9.2004 concerning the

privatization of at least 51 % share of the Turk Telekom

CA had delivered its opinion before the privatization of Turk Telekom pursuant to the
Communique no.1998/4. **® The Board Decision concerning the requirements that has
to be taken into account during the privatization of at least 51 % share of the Turk
Telekom is a prominent example of competition advocacy practices of CA. As

regards the privatization of at least 51 % share of the Turk Telekom, Competition

4% Communiqué Regarding the Methods and Principles to be Pursued During the Course of
Pre-Notifications and Applications for Authorization Made to the Competition Authority in
order to Acquisitions via Privatization to Judicially be Valid Communiqué no:1998/4.
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Board Decision concluded that in order to ensure a more competitive
telecommunications market structure after privatization, followings should be

considered prior to privatization:

1. Cable TV infrastructure should be separated from Turk Telekom and Cable
TV should be structured as a new legal personality together with all rights
related to the ownership and operation of the infrastructure.*®

2. Internet Service Provider branch of the Turk Telekom, TTNet, should be
established as a separate legal entity from the other business units of Turk
Telekom.

3. The dominant GSM operator neither to be allowed to acquire Turk Telekom
alone nor hold a controlling interest in any consortium that submitted a bid. It
is only possible for this operator to participate in a tender within any consortia
in case this operator does not have a direct or indirect controlling right over
the Turk Telekom. It is only possible for those persons or groups controlling
directly or indirectly this operator to participate in the Turk Telekom tender
alone, together and/or separately within a consortia, in case after the tender,
they transfer, to a person outside their economic whole, all means granting a
controlling right in this operator and/or any undertakings having a direct or
indirect controlling right over this undertaking.

4. The inequality owing to the Special Communication Tax that was charged to
the private sector operators but not to Turk Telekom should be removed prior

to privatization.

Competition Board Decision, to a large extent, was respected during the privatization.
In accordance with the opinion of the Competition Authority, Cable TV network was

separated from Turk Telekom prior to privatization, in 2004, as it was accepted as an

9 Cable TV services started as a pilot project of Turk Telekom in 1989, in Ankara. Then, in
1991, the operations in nine major cities were tendered to private companies. By 1998, Cable
TV services had been expanded to 20 cities and such operations had been transformed into
revenue-sharing agreements for 10 years between the Cable TV companies and Turk Telekom.
See. OECD Reviews of Regulatory Reform. (2002). “Regulatory Reform in Turkey:
Regulatory Reform in the Telecommunications Industry.” p.13
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alternative competitive infrastructure to Turk Telekom’s infrastructure.”® Today,

Cable TV infrastructure is operated by the Turksat Inc.

Turk Telekom’s internet subsidiary, TTNet, was legally separated from Turk Telekom
in 2006. Today, TTNet provides retail internet access services while TTAS operates

infrastructure, and provides wholesale internet access services.

In compliance with the Competition Board Decision, dominant GSM operator neither
participated in Turk Telekom’s tender alone nor hold a controlling interest in any
consortium. The 55% shares of Turk Telekom sold to the Oger Telecoms Joint

Venture, a consortium led by Saudi Oger and Telecom Italia.

However, in contrast to the Board’s Decision, Special Communication Tax is still in
effect. Furthermore instead of eliminating the tax imposed on operators, special
communication tax was expanded to cover fixed-line services in 2004. It seems that
the tax will go on to be imposed at least for a few years as it is regarded as one of most

important source of revenue by governments.

“The mentioned Competition Board Decision concerning the privatization of Turk

Telekom is considered as one of the Best Practice by OECD.”*"!

5- Competition Board Decision dated 19.10.2004, sent to the Saving Deposit
Insurance Fund, concerning the tender for sale of Telsim Mobile

Telecommunications Services Inc.

Competition Board Decision concerning the tender for sale of Telsim Mobile
Telecommunications Services Inc. is another prominent example of competition

advocacy practices of CA.

Competition Board Decision dated 19.10.2004 concerning the participants that can be

participated in the tender for sale of Telsim concluded that;

% Law no. 5335 dated 21.05.2005.
ME Giiclii, S. (2006). “RK, TT Ozellestirme Gériisii Diinya Literatiiriinde.”
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In order to prevent the formation of the dominant position, or the strengthening of the
existing dominant position; the only possibility for Turkcell or those persons or groups
controlling directly or indirectly this operator to participate in the tender for the sale of
Telsim alone, together and/or separately within a consortia, is that after the tender,
they should transfer, to a person outside their economic whole, all means granting a
controlling right in this operator and/or any undertakings having a direct or indirect

controlling right over this undertaking.

In compliance with the Competition Board Decision, dominant GSM operator did not
participate in tender for sale of Telsim. In May 2006, mobile operator Telsim was
acquired by Vodafone from the Saving Deposit Insurance Fund for a consideration of

USD 4.55 billion.

4.6 Alignment with EU Acquis

Although global trends towards the liberalization and privatization in the
telecommunications markets has had a huge impact on Turkey’s liberalization and
privatization policies, the special contribution of the Turkey-EU relations over the
liberalization and privatization of the Turkish telecommunications markets should not

be underestimated.

“Starting from the Customs Union Agreement, the EU obliges Turkey to adopt an
exclusive competition law in compliance with the EU law. In this context, EU
required Turkey to eliminate state monopolies and reduce the state’s share of the
economy. At present, implementation of competition policy in Turkey is one element
of a much larger national initiative to advance beyond the Customs Union
Agreement.”*’* Turkey has entered a new stage towards EU membership on October
3" 2005. Turkey began accession negotiations with the EU under 35

Chapters.*”” Accession means the adoption, implementation and enforcement of the

72 OECD. (2005). “Turkey - Peer Review of Competition Law and Policy.”

3 1. Free movement of goods 2. Freedom of movement for workers 3. Right of establishment
and freedom to provide services 4. Free movement of capital 5. Public procurement 6.
Company law 7. Intellectual property law 8. Competition policy 9. Financial services 10.
Information society and media 11. Agriculture and rural development 12. Food safety,
veterinary and phytosanitary policy
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EU acquis communautaire under these 35 Chapters including competition and

telecommunications policies.

Negotiation process concerning the telecommunications sector has been carrying out
under the “Chapter 10: Information Society and Media”. As in other Chapters,
Turkey should align its telecommunication legislation with EU acquis. Furthermore,
Turkey should ensure the effective enforcement of the regulatory framework through

the independent regulatory authority.

The overall regulatory environment in Turkey has already been mainly shaped by EU
acquis. Turkey has been continuing its alignment to EU acquis with the enactment of
new secondary legislation, such as; By-laws on the Determination of the Operators
with SMP dated 2007, By-laws on Access and Interconnection dated 2007; By-Laws
on Right of Way dated 2006; By-laws on Number Portability dated 2007.

Similar to the EU telecommunications regulatory framework, Turkish legislation lays
down a range of obligations to be imposed on undertakings with significant market

power in the relevant market.

In this regards, the relevant markets have been determining, since November 2005, in
accordance with the Commission Guidelines on Market Analysis and the Assessment
of Significant Market Power dated 2002. Likewise, since December 2005, SMPs have
been designated in accordance with the EU 2002 Regulatory Framework.

18 Relevant Markets listed in the ‘Commission Recommendation of 11 February 2003
on relevant product and service markets within the electronic communications sector
susceptible to ex-ante regulation’” were taken as the reference point for market

definition. In accordance with the EU rules, economic principles and competition law-

13. Fisheries 14. Transport policy 15. Energy 16. Taxation 17. Economic and monetary policy
18. Statistics 19. Social policy and employment 20. Enterprise and industrial policy 21. Trans-
European Networks 22. Regional policy and coordination of structural instruments 23.
Judiciary and fundamental rights 24. Justice, freedom and security 25. Science and research 26.
Education and culture 27. Environment 28. Consumer and health protection 29. Customs union
30. External relations 31. Foreign, security and defence policy 32. Financial control 33.
Financial and budgetary provisions 34. Institutions 35. Other issues See. Turkey-EU
Negotiating Framework, (Luxembourg, 3 October 2005)
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based methodologies used for defining markets by taking into account demand-side
substitutability, supply-side substitutability and forward-looking competition

assessment.

Similar to the EU rules and regulations, if TA finds out that no undertaking has SMP
in the market analysed and effective competition exits, it does not impose any sector-

specific remedies, or withdraw the existing remedies.

“The access and interconnection regime is also closer to the European practice. It
stipulates voluntary commercial agreements for access and interconnection, with the
TA intervening for dispute resolution in case the parties fail to reach an agreement. It
also allows the TA to impose various obligations of access, transparency and cost

orientation on operators designated as having significant market power.”*”*

In spite of these legislative developments and practices, European Commission argues
that Turkey is only partially aligned with the EU 2002 Regulatory Framework.
Turkish telecommunications legislation has a mixed character of 1998 and 2002
regulatory packages of the EU. According to the 2007 Progres Report, one of the key
outstanding issues remains to be tackled is the adoption of the ‘Draft New Electronic

Communications Law’*”

which has been pending since October 2005. New
Electronic Communications Law is expected to ensure a basis for the alignment with

the EU 2002 Regulatory Framework.

Main concern of the EU is about the authorization regime. According to the 2007
Progres Report, one of the key outstanding issue that must be overcome is the

licensing regime which is a barrier in front of market entry.

As stated before, there are four types of authorization permitting to enter the
telecommunications markets for services and networks in Turkey, namely,
authorization agreement, concession agreement, telecommunications license, general

authorization. An undertaking in order to perform telecommunication services and/or

474 Atiyas, 1. 2006. “Competition and Regulation in the Turkish Telecommunications
Industry.” p.ii

5 See. http://www.tbmm.gov.tr/sirasayi/donem22/yil01/ss1057m.htm (Available on May
2008)
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operate telecommunications infrastructure in Turkey should be authorized by one of
those. *"® Turkish authorization regime is criticized in the sense that “it is highly
complicated cumbersome regime where authorization cover narrowly defined
activities. As distinctions between these activities are not always clear, this increases

regulatory uncertainty and makes entry costly and more difficult.”*”’

It is also argued that “licensing regime, in Turkey, is outdated. TA issues licenses for
almost every specific service type with extensive obligations. This approach deters
investment, blocks innovative services from entering the market and delays the

improvement of competition in the telecommunications markets.”*’®

The proposed alternatives, stated in the EU Authorization Directive, are general
authorization and right of use to be granted for radio frequencies or numbers. In
Article 3, it is stated that “the provision of electronic communications networks or the
provision of electronic communications services may, without prejudice to the specific
obligations referred in the Directive, only be subject to a gemneral authorization.”
“General authorization means a legal framework ensuring rights for the provision of
electronic communications networks or services and laying down sector-specific
obligations that may apply to all or to specific types of electronic communications
networks and services.””” “The undertaking concerned may be required to submit a
notification but may not be required to obtain an explicit decision or any other
administrative act by the national regulatory authority before exercising the rights

stemming from the authorization.”**

EU authorization regime also allows for the limited number the right of use for such
radio frequencies or numbers. Procedures for limiting the number of rights of use to
be granted for radio frequencies are settled under the Article 7 of the Authorization
Directive. Member States are required not to duplicate the conditions of the general

authorization where they grant the right of use for radio frequencies or numbers.

*7% See. Law n0.406, Article 1

Y7 Atiyas, 1. 2006. “Competition and Regulation in the Turkish Telecommunications
Industry.” p.ii

% See. Telkoder. (2006). Report submitted to the European Commission.

*7 Authorization Directive 2002/20/EC, Article 2

0 Authorization Directive 2002/20/EC, Article 3
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Draft New Electronic Communications Law, which has been pending for 2 years,
envisages a new authorization regime based on the right of use and notification in

align with EU Regulatory Framework.

“The authorization process lays down the rights and obligations between
authorized and authorizing parties. During the early phase of liberalization
and privatization, the original licenses were hefty documents containing
very specific details regarding the technology to be used and behavior of a
particular licensee. These documents representing the high point of ex-
ante regulation were used as the primary regulatory instrument.
Gradually, owing to the maturing of the competition in the markets
regulators gave up issuing particular, detailed and specific authorisations.
Detailed licences have been superseded by issuing light touch general
authorizations. In some instances no authorization or formal approval are
required. Here market entry is unlimited and any regulation that takes
place is ex-post in the context of competition policy. General
authorizations are well suited to activities characterized by rapid
technological change and dynamism because in a converged environment
to provide specific services with specific technologies become irrelevant.
Authorizations will increasingly become service neutral or multi-service
and technologically neutral.”*"'

The EU has moved towards a simple authorization regime, namely general
authorization with minimal regulatory intervention. EU requires the individual
licences only for the use of scarce resources, such as; radio frequencies and
numbering. In Turkey, authorization regime still represents the high point of ex-ante
regulation. However, taking into account the short period of time passed after the
liberalization and privatization in the Turkish telecommunications sector compared to

EU, it is comprehensible why the detailed licenses have been issuing.

EU current regulatory framework uses the terms ‘electronic communications services’
and ‘electronic communications networks’ rather than the previously used terms
. L Lo . . ,

telecommunications services’ and ‘telecommunications networks’. These new
definitions response to convergence phenomenon by bringing together under one
single definition all electronic communications networks and services which are
concerned with the conveyance of signals by wire, radio, optical or other

electromagnetic means. Differs from EU regulatory framework the terms

1 hitp://www.ictregulationtoolkit.org/en/Section.3112.html (Available on March 2008)
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‘telecommunications services’ and ‘telecommunications networks’ have been used
and are still being used in Turkish telecommunications legislation. However, in the
Draft New Electronic Commuications Law the terms ‘electronic communications

services’ and ‘electronic communications networks’ are prefered to be used.

As explained in the third chapter in detailed, EU attributes considerable importance to
the NRAs and NCAs in enhancing competition in national telecommunications
markets. In this regards, cooperation between NRAs and NCAs is crucially essential.
As mentioned before, however, in Turkey the level of collaboration between TA and
CA is insufficient due to the ambiguity in the relevant law and protocol regarding the
division of responsibilities. The Draft Electronic Communications Law handled this
issue. However, “Draft Article 7 concerning the securing the competition in the
markets is not satisfying as it does not clarify the division of responsibilities. The
Draft Law empowers the TA for all ex-ante and ex-post regulations and limits the
powers of CA. However, TA has not developed well-defined rules and procedures for
ex-post regulation. Ex-post regulation may become a serious problem after the

enactment of the Electronic Communications Law.”**

Draft Electronic Communications Law was abrogated as it could not be enacted before
the Parliamentary elections. However, in case it is given a second reading in the new

Parliament, those controversial issues should be reconsidered.

Overall, it can be said that the determination of the relevant markets, market analysis
and assessment of SMP, tariffs control, access and interconnection regime in Turkey
are aligned with those of the EU. However, licensing regime is more regulated in

Turkey compared to the EU.

2 See.Telkoder. (2006). Report submitted to the European Commission. See. Parlak, M.
(2004). “Avrupa Birligi Yolunda Telekomiinikasyon Sektorii.” IV. Telekomiinikasyon Arenasi
Konusma Metni.
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4.7 Future Perspectives for the New Regulatory Framework

It is argued that Turkish legislation has a mixed character of 1998 and 2002 regulatory
483

packages of the EU.™ After the lauch of EU-Turkey negotiation process, Turkey has
accelerated its alignment with the EU acquis. However, Draft New Electronic
Communications Law which is expected to ensure a basis for alignment with 2002
regulatory framework was abrogated after a long-lasting pending in the Parliament.
Draft Law envisaged less cumbersome authorization regime. However, it could not
develop well-defined rules and procedures to strengthen the cooperation between TA

and CA.

Anyhow, Draft Electronic Communications Law has not been in the agenda of policy-
makers for more than 2 years. Although Turkey’s “2007-2013 Program for Alignment
with EU Acquis”*® states that Draft Electronic Communications Law will be enacted
in 2008, it does not seem realistic. It seems that, in the mean time, TA will go on to try

to be in compliance with EU acquis by issuing updated secondary legislation.

Liberalization and accompanying privatization in Turkish telecommunications sector
may lead more effective management of the TTAS, and contribute output growth,
network expansion, better allocation of resources, increased efficiency, increased labor
productivity, increase choice, and decreased costs, etc. However, one should has to
keep in mind that those positive outcomes can be realized if and only if liberalization
and accompanying privatization process are supported by a robust regulatory

framework and market structure that is conducive to competitive environment.

A robust regulatory framework should be dynamic in nature in order to respond
technological and market developments because there is a close relationship between
regulation and competition. Appropriate regulation safeguards competition in the
markets while creating certainty needed for the innovation, investment and growth in
the sector. As technology and market dynamics evolve so does the regulatory
framework. Outdated provisions should be removed. In this sense, Draft Law should

be taken into agenda at the possible earliest time.

32006 Turkey Progress Report
% Available at: www.abgs.gov.tr

173



4.8 Conclusion

This chapter has briefly examined the liberalization of the telecommunications
markets in Turkey. This chapter suggests that the most striking development to
increase the competition in the Turkish telecommunications sector, in recent years,
was the elimination of the monopoly rights of Turk Telekom over fixed-line voice

services by 1 January 2004.

This chapter mainly examined the role and impact of the sector-specific and antitrust

rules in the liberalized and privatized Turkish telecommunications markets.

Compared to the EU rules and practices, ex-ante sector-specific regulations are more
widely used in Turkey. However, given the short period of time passed after the
liberalization and privatization in the Turkish telecommunications sector compared to
EU, it is comprehensible why sector-specific regulations are extensively used. It is
anticipated that as the competition in the markets matures, ex-ante remedies will be

replaced by ex-post antitrust remedies.

The experience so far confirms that the coordination and cooperation between TA and
CA should be further improved in order to ensure that ex-ante and ex-post regulations
better complement each other. Their roles and responsibilities in the sector should be
further clarified for the sake of competition in the markets that is conducive to new

entry, investment, growth and consumer’s benefits.

As regards the regulatory alignment with the EU acquis, the regulatory framework is
in progress towards the alignment with the acquis. Overall, it can be said that the
determination of the relevant markets, market analysis and assessment of SMP, tariffs
control, access and interconnection regime in Turkey are aligned with those of the EU.
However, licensing is heavily regulated in Turkey compared to simple licensing
regime in the EU. The more the telecommunications markets move towards effective
competition the less cumbersome licensing regime should be established. Electronic
communications is a rapidly evolving sector with lots of technological and market
developments. For this reason, Turkey should revise its electronic communications

framework at certain intervals in order to keep it updated.
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CHAPTER 5

CONCLUSION

Liberalization and privatization do not automatically leads to competitive
telecommunications markets as incumbents usually remain dominant for some time
after the opening of the market to competition, and tend to abuse their dominant
position through anticompetitive practices, such as; refuse to supply essential facility
and interconnection. Those practices of the incumbents may create entry barriers for
potential entrants. Additionally, liberalization and privatization lead new concerns to
be addressed to create a competitive environment, such as; licensing procedures. It is

evident that the new game could not be played by the old rules.

Accordingly, crucial point in the liberalization and the privatization of the
telecommunications sector is the design of post-liberalization and post-privatization
regulatory framework. An effective regulatory regime addressing newly emerging
issues and controlling incumbents’ abusive power is essential and crucial in achieving
a competitive environment in the sector. The lack of well-defined regulatory
framework will result in private monopoly instead state-owned monopoly and a

chaotic market for new entrants.

As to be understood, the reason for regulating the liberalized electronic
communications markets is that they are still warrant structural competition problems.
The aim of regulation on these markets is thus to ensure strong and sustainable
competition through the controlling of market power and removal of market barriers
for new entrants. It is believed that effective competition encourages private
investment, attract new entrants, facilitate the introduction of new technologies and
services, and maximize consumer benefits. However, expected benefits of the
liberalization and privatization can be acquired if and only if these processes are
supported by a robust regulatory framework that is conducive to competitive

environment.
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In most of the developed and developing countries, regulatory objectives in the
liberalized telecommunications markets can be achieved through two distinct sets of
rules and institutions: economy-wide antitrust rules and institutions and sector-specific
rules and institutions. Under the previous monopolistic model, the rules imposed on
state-owned monopolistic operator were sector-specific, and aimed at to prevent the
abuse of monopoly power. Competition rules were disregarded during the
monopolistic period. However, as the telecommunications markets had been gradually
liberalized, the role of competition policy in the sector was considered. Prior to the
liberalisation and privatization, regulatory functions were carried out by the related
governmental body. There was not an independent authority regulating the sector as it
was not deemed necessary. Operational, policy-making and regulatory functions were
all concentrated in a single entity. After the liberalization and privatization these three
functions were separated. Operational functions have been started carrying out by
private operators. Policy-making maintained in the hands of related ministries.
Regulatory functions were transferred to newly established administratively and
financially autonomous regulatory bodies. In the liberalized telecommunications
markets all the regulatory objectives are to be achieved through two distinct sets of
rules and institutions: sector-specific rules and institutions and economy-wide

competition rules and institutions.

Despite certain exception, such as; ex-ante merger and acquisition controls and ex-
ante competition advocacy, competition law tends to be ex-post as competition
authorities generally intervene after an anticompetitive practice was occurred. On the
other hand, sector-specific telecommunications regulation tends to be ex-ante as
regulators intervene prior to certain actions in order to prevent anticompetitive

practice.

It is clear that both sector-specific and competition rules and institutions aim at
securing effective competition in a relevant market. These two sets of rules are not
mutually exclusive. They are complementary measures to ensure the development of
competition and prevention of abuse of market power. In this sense, to ensure the right
balance among them is critically important. However, there is not an one-fits all
model. The regulatory framework reflects different balances between antitrust and

sector-specific approaches in different countries owing to the differences in legal and
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administrative systems, and bureaucratic culture and traditions of the country.

“However, ‘Cooperation’ is the key word for the interaction of the sector-specific

regulators and economy-wide competition authority.”**

Competition advocacy practices of the competition authorities, comprising all
activities of competition authorities promoting competition, which do not fall in the
enforcement category are crucially important for an effective competition policy. In
this sense, it is proposed that competition authorities should increase their competition

advocacy practices.

The intensity of ex-ante regulation is generally high in the early phase of liberalization
when the competition in the markets is at low level. As competition develops, the need
for ex-ante regulation will diminish. In a fully competitive environment, there is a
more limited need for ex-ante sector-specific regulation in the sense that ex-post

antitrust rules will safeguard the competition in the markets.

“However, sector regulatory authorities still will have a critical role to
play, particularly given the dynamic role of the sector and the unsettled
issues that new technologies may introduce into the regulatory
environment. For example, in today's environment, regulators are
grappling with how to address issues, such as; spam and consumer
concerns regarding privacy, which were not issues of concern to
regulators ten years ago. Moreover, sector-specific regulators need to
maintain a prominent role to ensure the provision of universal service
obligation and proper management and allocation of scarce resources (e.g.
spectrum).”*

The liberalization of telecommunications observed in the United Kingdom in the early

1980s, became one of the main concerns of the European Commission in the late

5 Oz-Ascioglu, G. (2006). “Regional experiences and lessons learnt in fostering competition
in regulated sectors, focusing on the link between competition agencies and regulated bodies”.
8 http://www.ictregulationtoolkit.org//en/Section.1687.html
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1980s. Starting with handsets in 1988 and progressively adding services until 1998,

the EU liberalised all telecoms services by 1 January 1998.

Liberalization of the Turkish telecommunications sector is a recent event influenced

by the developments in other countries, especially those in the European Union.

Turkey’s ongoing accession process to the EU has also accelerated the liberalization

and privatization process in the previously monopolistic telecommunications markets.

Full liberalization in Turkish telecommunications markets was completed six years

later than the European Union.

TABLE 5- Comparison of the telecommunications market liberalization in the EU

and Turkey.

1980-1998 1998 | 1999

2000 | 2001 |2002 |2003 |2004 | 2005 |2006 2007 |2008

EU | Partial Full liberalization Fully liberalized markets | Fully
liberalization liberalized
in certain markets
segments 2002 Regulatory

1998 Regulatory Framework Framework (RF) Review of
the
2002 RF
TR | Partial liberalization in Partial liberalization in Full liberalization

Certain segment

Main Laws: Law no.406
Law no.2813

Certain segment
Establishment of TA

Main Laws:
Law n0.406
Law no.2813
Law no.4502

End of Turk Telekom’s
monopoly power on

fixed-line telephony services and
infrastructure.

Law no.406, Law no.2813. Law
n0.4502 &Secondary
Legislation issued by TA

Mixture of 1998 and 2002
EU Regulatory Framework.

EU regulatory approach is increasingly competition-oriented. The general trend is

towards less detailed ex-ante regulation, for operators without market dominance, and
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more ex-post checks. The aim is to reduce ex-ante sector-specific rules progressively as
competition in the market develops. The main idea is that ex-ante sector-specific
regulatory obligations should be imposed only on operators with SMP and in case of
lack of competition in the relevant market. In other words, ex-ante regulation should
always address structural competition problems. As electronic communications
markets tend towards effective competition, existing regulations should be removed.
Regulators should not intervene in markets in case of the existence of effective

competition.

Turkish competition law and sector-specific telecomunications law are aligned with
EU acquis at a large extent. Similar to the EU telecommunications regulatory
framework, Turkish legislation lays down a range of obligations to be imposed on
undertakings with significant market power in the relevant market. However,
compared to the EU rules and practices, ex-ante sector-specific regulations are more
widely used in Turkey. Given the short period of time passed after the liberalization
and privatization in the Turkish telecommunications sector compared to EU, it is
anticipated that as the competition in the markets matures, ex-ante remedies will be

replaced by ex-post antitrust remedies as in the case of EU.

Appropriate regulation safeguards competition in the markets while creating certainty
needed for the innovation, investment and growth in the sector. For this reason, as
technology and market dynamics evolve so does the regulatory framework. Outdated

provisions should be removed.

EU has been revising its regulatory framework at certain intervals in order to keep it
updated. The last revision completed in November 2007 sends a strong deregulatory
signal. Overall aim of the 2007 EU Reform Proposals is less but more effective and

consistent regulation.

Turkey needs all-encompansing, robust, coherent regulatory framework to foster the
competitiveness of the sector. However, Draft Electronic Communications Law has

not been in the agenda of policy-makers for more than 2 years. Although Turkey’s
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“2007-2013 Program for Alignment with EU Acquis™*’ states that Draft Electronic
Communications Law will be enacted in 2008, it does not seem realistic. Draft Law
should be taken into agenda at the possible earliest time. However, the controversial
Articles, especially those concerning the TA and CA relations, should be reconsidered

before the enactment of the Draft Law.

Main concern of the EU is the lack of effective coordination and cooperation between
Telecommunications Authority and Competition Authority. EU attributes considerable
importance to the NRAs and NCAs in enhancing competition in national
telecommunications markets. In this regards, cooperation between NRAs and NCAs
are crucially essential. However, in Turkey, the level of collaboration between TA and
CA is insufficient due to the ambiguity in the relevant law and protocol regarding the
division of authority. The coordination and cooperation between TA and CA should
be further improved in order to ensure that ex-ante and ex-post regulations better
complement eachother. Their roles and responsibilities in the sector should be further

clarified and their collaboration should be guaranteed through statutory measures.

Gamze Ascioglu-Oz states in competition law terms that “No authority has the
monopoly of good ideas, for more competitiveness in the markets competition
authorities and the sectoral regulatory authorities should be acting in a concerted
practice. Cooperation and consultation with Competition Authorities is an essential

facility for the sectoral regulatory authorities. ..”**

To conclude, relying on the analysis of the Turkish regulatory framework in the light
of EU law, this thesis aimed to shed some light on the design and implementation of
sector-specific and competition rules and their respective roles in the post-
liberalization and post-privatization period in order to ensure the better regulation of

the telecommunications markets.

7 Available at: www.abgs.gov.tr
8 Oz-Ascio8lu, G. (2006). “Regional experiences and lessons learnt in fostering competition
in regulated sectors, focusing on the link between competition agencies and regulated bodies”.
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